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no evidence of .any term being fixed upon during 
which he was to continue in the defendant’s ser¬ 
vice ; an<l he was to be paid weekly wages from 
the moment of his being set to wmrk at the busi¬ 
ness. The defendant therefore is liable to a penalty, 
'whatever may 1^^ the policy of the statute by which 
it is imposed. 


1809. 


9 

6eAL£ 


V, 

CZALt, 




Verdict for the plaintiff. 


Garrow and Espinasse for th^ nlaintiff, 
Marryat for the defendant. 


fAttomles^ Brotm and EmpsonJ] 


Vide Coward r, Maboricy, posi. 



Jefferies v. Duncombe. 


Tuesday, 

Feb. 


'J'HIS was an action on the case for suspending in an action 
a lamp before plaintiff’s house in the day-time, a lamp tjefore. 
to denote that he kept a brothel. hoiise^to denote 

that he kept a 
brothel, the 

The declaration stated, that at the time of the pamiiinivWch 

^ tii6 d6CiaraUo& 

grievance complained of, the plaintiff was occupier statw tiie b^se 
of a certain dwelling-house -with the appurtenances, a.ict the tort to 
situate, lying, and being in a cert ainpublic street called niftted* is to be 
Artillery Street ,, to pit, in the parish of the Old 

^ , • not as local 

description; and it is immatetW whelheTtlifere be any such parish in existence* 


B 3 


Artillery 



4 


CASKS AT NISI PIIIUS. 


isopj Avtilltry G.round in the voimfy ojl Middlcscv, ui 
whicli he carried on the business of a carpenter, 

jKFrrniM ^ 

• ana a great part ot which he let out to lodgers; yet 

Dukcombe- that the defendant, intending to cause it to be be¬ 
lieved tliat lie kept a disorderly house, and to sub¬ 
ject him to the punishment provided for that* 
offenc.e, unlawfully, wantonly, and maliciously, 
without any reasonable or probable cause, to wut, 
on the y’5tb day of August, 180S, in the pirish 
aforesaid 771 the coiuity aforesuid, put up, raised, anti 
ercctcti in the saiti public street called Artillery 
.Street, foxi'it, in the parish afoi'csaid in the county 
afo7'esaid, a certain lamp in the front of and near 
adjoining to the said dw'clHng-house of plaintiff, and 
cauaed the same to be lighted and kept lighted and 
burning during the day-time for a long space of 
lime, &c. thereby- designating the said dw'clling- 
housc of j)laintiff as a bawdy house, &e. by means 
whereof his lodgers left hitti,,andhe w'as injured in 
his business. • ' 


Gan'oxa for the defendant insisted, that the pfain- 
tiff must be nonsuited, as there was no such parish 
us “ the pet7'ish of the Old Artilkvy Gt'ouud." 

A 

Park, contra, maintained, that wdierever the 
parish was numtioned, it was by Avay of venue, not 
of local description, aiul that it was the same as if 
it had been laid in the parish of St. Mary le Bow 
in the w'ard of Cheap. 


I,ord ELj.ENuoRouGa was of the latter opinion, 
but saved the point; and the plaintiff had a vdrdict 
with damages. 


Next 



HILARY TERM, 49 GEORGE III. 


$ 


Next term a ruje nisi was gratitod to set aside 
the verdict: but cause bcipg shewn, the Court 
unanimously held, that the parish mentioned in 
the declaration must be referred to venue in the 
same manner as if this had been action for a 
libel; and GuOse, J. said,, it might be considered 
an action for liljelling the plaintiff by means of 
suspending a lamp before Ins door .—Rule (Us- 
charged 


,1809. 



Jefferies 


V. 


Duncombc* 


Park and Espinasse for the plaintifi’ 


Xrarrott and Bolland for the defendant. 


[Attoniici, naaaand 


In trespass quare chiusum fre^ 
w/Y, where tho locus in quo is 
stated to bo in the parish of A, it 
js enough if A, has a church 
and overseers of its own, aud^is 
reputed a parish, although per¬ 
haps strictly speaking it may 
l»f‘ only a hamlet. In such an 


actiyn the Court will not try a 
quostiem of parochialitih Per 
Lord Kllun BOROUGH, C, J. 
Anon, Hertford Sudk A:iS^ 
I80f). 

IWr Mersey and Irwrll Na¬ 
vigation Co, V iftouglus, 2 past* 



Kixci, Esq. f. MiLso.^r. 

''J'ROVER for a 50 /. Rank of England note. 

9 

Tiie nlaintiff’s ease was, that he had lost the pcrtyin'icB”* 

I ^ ^ 111 tiabJc in>trii- 

note from his imcket in the streets ; and tJiat the mentf. tiutc- ' 

* fore, in trover 

for 3 hwk note, it ifi iiota primii. facie case fur Iko piaintilf. to prove, that the note belonged to 
hiiq 4ii^that tli^ defc«aaiU afietwards coiivoiftHl ii; and t)ie defendant will not be called upon 
ta shcwWs title to the note, witlwut evideno.' from the other side that he got posses?iuti 
llde otahhout consideration, 

B 3 defendant, 


\Vcdne.^day, 
tVU lo. 

<1 

Pos^sdon is 
primfi facie evi¬ 
dence of pro- 
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, Kisa 


V. 

Milsom. 


defendant* into whose possession it soon after 
came, was not the bo?id Jidc holder of it for a 
valuable consideration. 


The facts proved were, that on the 18th of July 
1808, the note was in the possession^f the plaintilf 
as his property ; that on the 21st of the same month 
payment of it was stopped at the Bank of England 
l)y his orders; that tlie following da> un advcrtisc- 
jnent was inserted in a newspaper taken in by the 
defendant, stating the loss of the note, and men¬ 
tioning where it should be carried by the finder; 
that it was brought into the Bank on the G^th of 
August, and immediately traoed to the defendant, 
who keeps a pui)lic-house ; that he at first said he 
did not recollect how he came by it, and afterwards 
affirmed he had given change for it about a month 
ago to a stranger, in payment of a glass of brandy 
and water; but that he can neither write nor read, 
and that he was accustomed to receive notes of 
equal amount in the course of his business. 


Gari'oxt' for tlio plaintilf insisted, that this evi¬ 
dence rendered it incumbent u|Jt)n the defendant to 
shew his title to the note. To sujipoi t an action of 
trover, it wasfade enough to prove that the 
article in question had been the piopcrty of the 
plaintiff', r.intl had been converted by the defendant. 
To be sure, the defendant might still shew tiiat he 
harl received it as a present from the plaintiff', that 
he had bought it in market overt from a stranu’er, 
that he had a lien upon it, or that in any otlieV way 
the plaintiff' had not the right of action which he 

at 
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at first appeared to liave. But unless «onie answer 
were gi ven to the case of property in the plaintiff 
ami conversion by tlic defeiukint, the plaintiff must 
always recover. Bills of exchange and promissory 
notes must be governed by the same rule with other 
property. ISlerehants and tradesmen could have as 
little difficulty in shewing from whom and upon 
what consitlcration they received a 50/. bank-note, 
as if the matter in question were a horse or a piece 
of furniture of that value. The defendant was 
therefore bound to prove his title to this note, or 
the court and jury must piesume that he got pos¬ 
session of it Jute, and that in his hands it still 
remained the proptu ty of the plaintiff. 



V. 

Milsom. 


Lord Er.nExnoR.ouGH. .There, is a distinction 
between negotiable instruments and common chat- 
tcls. With resjicct to tlie former, possession is 
prbnd facie evidenef of property. I must presume, 
(hat the defendant, when jiossessed of this note, 
was a bona fide hohler for a valuable consideiation. 
It lies upon you to inij)cach his title. You might 
have thrftwn so inuch suspicion uj)on his conduct 
in the transaction, as to have rendered it necessary 
for him to prove from whom he received the note, 
and what consideration he gave for it. But I think 
vou have not done so. The suspicious cirenm- 
.stances detailed by the witnesses may he accounted 
for from the delcndant’s ignorance. It would 
greatly impair the credit and impede the circulation 
of negotiable wistruments, if persons holding them 
could, Avithout strong evitlence of fraud, be com- 

B 4 pclled, 
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pelled by any prior holder to disclose the manner 
iji which they received them. 

Plaintiff nonsuited. 

Garrow and Gifford fos the plaintiff 

Park and Espinasse for the defendant. 

[Attomiea, Turner and G/ynei.J 

A bank note, though stolen, lent finder, may recover upon 
becomes the property of him it against the acceptor. La\?- 
ivho gives valuable considcra- son v. Weston, 4 Esp. 56 .—As 
tion for it, having no notice nor to the peculiar nature of the 
knowledge of the robly*ry. Mil- property in negotiable securi- 
ler V. Race, 1 Burr. 452. So, ties, sec the very protbund and 
although the loser of a bill ad- comprehensive argument of 
vertizes it in the newspapers, Eyre, C, J. in Collins v. Mar- 
the person who afterwards bond tin, fios, &£ Pul. 648. 

Jfde discounts it for the fraudu- 
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aBsygg*"— L± , I UK» 

ADJOURNED SITTINGb AT WESTMINSTER, 

mjaes rna s s JAASmmSM 


Gainsford r. Grammar. 


QOODS sold and delivcied. Picas, the general 
issue, and the statute of limitations. 


• _ 

The i^oods had been delivered seven or eia:ht 

;j;cai.s ago. To take the ease out of the statute, 

« 

Mr. trails, the defendant’s attorney, was ejlled, 
who stated, that ^bout a year ayid a half ago, he 
carried certain propositions from tlie defendant to 
the plaintiff; there Avas not then, nor for several 
months after, any «.uft depending between the par¬ 
ties; but lie then lAmsidered himself as acting in 
the capacity of attorney for the defendant, and he 
had since charged for his attendances as sucli.— 
Q. “ Wlwt was the nature of the propositions you 
made to the plaintiff, by order of the defendant?” 


Pflr/f objected, that whatever the witness might 
have been instructed by the defendant to propose 
to the plaintiff on this occasion was«a piivileged 
communication between attorney and client. 


ISOQ. 


1 UmIiv* 
J\i). Jl>. 

A. h ivin^ A 
lit Ilia upon 
h , B bclore 
A. tommt nccs 
»nv itiitm. 

1 luplovs C. Iiu 
attonu Yr to 

iii-ikc torlain 
])roposifions to 
A upon I lie 
iniitcrH in till- 
leience bi*- 
tween them. 

(* rann '»t be 
t \ inji )((1 f' U> 
M hat Ih 
upon lheorea> 
Sion, for tiii'> IS 
to be (onsi- 
dered a privi¬ 
leged coaimu- 
nicatioii bt- 
tween atconiej 
and c-iicnt ilut 
w hat C. said 
when he made 
thepropo^niuTis 
to h, is good 
evidence 
agaiiut B. vntb- 
our^turt her 
pruot ot 
C\ being 
aaihori.<cd by 
him thjn ihe 
fact pi C. bcuig 
htt atn>riH'\. 


Garrow, conira, cited Cobden v. Kendrick, 4 T. H. 
431 . and fVilson v. Rastall, lb. 753. to shew, that 

uulcsa 
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isof). unless the witness was really acting as attorney to 

the party at the time, lie was bound to disclose 
Gai«sfori> 1 * , 1 

V. what passed between •them ; and contended, that 
Grammau. was not employed on this occasion in liis 

professional capacity, but was merely in the situ¬ 
ation of a steward, or any other confidential agent, 
■whose testimony was not privileged. 

Lord Er.CENBOuouGJi. I fully accede to the 
doctrine laid down in Cobden v. Kendrick, and// u~ 
Sony. Rastall, which is no more than this, that com¬ 
munications by the party to the witness, whether 
prior or siibseijuent to the relation of client and 
attorney subsisting between thcMn, are not privi¬ 
leged. But this relation may be formed before the 
commencement of any §uit. The attorney may be 
retained, and confided in as such, in contemplation 
of a suit; and shall it be said that he is bound to 
disclose Avhatcver has been Tei*ealcd to him pre¬ 
vious to the suing out'or the Service of the writ? 
It is ejear thaf in this case IKalh was employed as 
an attorney when he was directed to carry these 
proposals to the plaintiff. • 

6Vz;7Wthen proposed to call another person who 
w'as present at the conversation between the plain¬ 
tiff and Walls, to state what the latter then said. 

Rark insisted, that it was first necessary to prove 
that//rd/s had authority for this f.om thedefendant. 

Lonl Ellenborough. It has been proved tl^at 
he was then the defendant's attorney, and the law 

will 
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will tliercfore infer that he had authgrity for what iso.g. 
he said or did upon this occasion. 

^ GAlMSiFORlt 

• 

It appeared that IValls had made an ofler from Grammah. 
the defendant of 2s. Gd. in the pound, and this 
being considered a sufficient acknowledgment to 
take the case out of the statute, the plaintilf had a ‘ 

verdict for the amount of his demand. 

Garroxo and Marryat for the plaintiff. 

Park for the defendant. 


£Attorni<*Si Lemagt and 


Vide Rolison n. 5 Ksp, ;>?2. BrarS r, Ackerman, ib. 115* 

Spcncclcy r. Scliulenburgh, 7 East. 357- 


Bams r?. Westwood. 


Use and occupation. 


Tfiuraday, 
Ffb. It).’ 


In <111 action 
tor use and 
occupation. 

dc- 


It was proved that the defendant entered upon 
the premises in question (a copyhold tenement 
the manor of Edmonton) under th6 plaintiff, to cannot i^hevY 

1 *111 -I Ml • 1 ' I f that the pUin* 

whom he had paid rent till within tnc last two tiiPstuiehas 
years, and that he still continues in possession. 

rcnouuce'i the 

plainlill’fl Ullc at the time, and coromcnced a fresh holding under another pcr&oii, 

J. TFarren 
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W fiST'V’OOD. 


J. IVarren stated as a defence to the^action,* that 
about two 3 'cars ago this cop.yhold tenement had 
been regularly seized as forfeited into the hands of 
tlie lord of the manor, by process from the court- 
baron, and that the defendant having notice from 
the steward to pay the rent to the lord, had punc» 
tuaily done so ever since. 


I.ord Ellenboeough. Did \'ou by any formal 
act renounce the plaintiff’s title? Did 3 ’ou divest 
3 'ourself of the possession you obtained under,the 
plaintiff, and commence a fresh holding under ' 
another person? 


J. JVarren answered, that such a form had been 
thought unnecessary; and contended, that as the 
defendant did noTt dispute the plaintiff’s Original 
title to the premises, he was at liberty to shew that 
that title no longer cxistyd, , ^ 

« 

• h 


Lord ErLENBOEocGiT. You may as well attempt 
to move a mountain. You cannot controvert the 
continuance of the title of the person under whose 
demise you continue to hold. The Securit}’of land¬ 
lords woidd be inlinitciy endangered if such a pro¬ 
ceeding were permitted. Had the defendant, upon 
the premises ipeing seized by the lord of the manor, 
disclaimed holding of tlie plaintiff, and entered, 
afresh under the new landlord, we miglit nou’' 
enquire into the validit}’ of the seizure, and con¬ 
sider wlio is legally" entitled to the premises; but 

the same tenanev continues which was created bv 

• *■' 

th»<' 
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the original demise, and the tenant must still l)ay 
rent to the lessor A\diose title he then recx)gnii:cd. 

Verdict for the plaintitf. 

Tarh and Gasdcc for the jdaiutifF. 

J. JVarren for the defendant. 


isog. 

Balj.s 


r. 

WeS'I’WOOD. 


[Atturnios, Duncornbe aud 



But in fjeetment by landlord 
against tenant, the tenant may 
shew that the landlords title 
has expired ; although iic cau^ 
not be permitted to prove that 
the landlord never had any 
title* England ox d. ^yUtm 

V. Slade, 4 T. R. (>8‘2. ^ 

In an action for use ami oc- 
cupation, where the tlofendani 
did not come in under the 
plaintiff, tke plttintitl'can only 
recover rent from the time he 
has had thi legal estate in him, 
although he may have had the 
equitable estate long before. 
Cobb i\ Carpe/ften Hamc Daj/. 
The defendant entered upon a 
leasehold cottage, under J, S. 
who so^n after mortgaged it to 

W, and in ISoG, assigned 
thCii'quity, of redemption to the 
plaintiff. On the i8lh of July 


last \V. S, uspJgn-ed the legal 
estate in the premises to the 
plaiutitf. The defendant conti¬ 
nued in possession till liu’ iNIi- 
rhaeimas following^ and had 
j>aid no rent for the last two 
years. It was contended ihi^ 
aUbougl) a person liaving the 
equitable e^ute only, perhaps 
could not inaiiilani nse and 
occupation wuhout priMty of 
contract,'yet the pluiiuld being 
now clothed with the legal es¬ 
tate, his title w(juhl have refe¬ 
rence to th(^ tune, when thu 
cquily of rcfle^ption was as¬ 
signed to him, so as to entitle 
him lo two y^ars rent. But 
Lord Kllexbouougu clearly 
held, llfat lie could only rect)- 
ver yont for the period between 
the 18th of July and Michael¬ 
mas day ISOS.—llis lordship 

likewise 
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1809. 



Halls 



Wk^TM'OOD. 


1ikc\M>e rult'd in the same 
cause, that the tlelentlant, who 
ju."! betore he tjuitteU had be(‘n 
distiaiiied u])oa bv the i^romid 
landlord for several veatV 
t!;round r< r,t, amoiuitin;^ to a 
much la liter sura than was duo 
to the phiiiuai, could only set 
olT a part of this sum pro]>or- 
tiuned to the pi-nud ciuiui” 


which the plaintifThad the legal 
estate ; and that the fact of the 
pluintifl* iiavinjj brouidit an 

i o r> 

ejectment for the same premises, 
layini.i; a demise on the iStli 
July 1808^ wa*^ no bar to tiir 
presoLt action, but was only 
matter of sj»ccial application 
to the court. 


ADJOURNED SITTINGS IN LONDON, 


i.O. 


IIoM’ELL Widow V. Lock. 


In n tci;ulat 
exaiinuation 
xipon iLo loirf 
dirCt botwielhr 
t'xaiuiuati^n in 
ehieL a w 

may br 'niU'i ro¬ 
tated as to the 
co!JU'nt«< of 
wriitf'n iji-sirn* 
merit ^ not j>ro- 
titaetl ; biuilti» 
cannot bo done 
nftt r itir exn^ 
minntion in 
ciiief, aUhoniih 
the only object 
of the qncb- 
lions then pul 
be to shew, that 
the witness is 
xaUrested. 


^CTION on a biiildoi’s hilt 


A surveyor,called on tlic part of the plaintiff 
stated; in cross examination, that he was her son 
in law', and that she cairicd on the business for the 
henelit of her late husbands estate. lie was then 
asked, what interest he and iiis wife took under 
the will of tlic deceased? 


Park for the plaintiff objected that the will 
itself should* he produced. 

GarrOiV, contra, insisted that he had a right to 
put the cpicstion, as this w'as to be considered an 
examination upon the xoxre dire. 

Lord 
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Lord Ellen BOROUGH. The contents of written 
instruments may certainly be inquircfl into in an 
examination ujjon the xnirc dire ; but if there is to 
be such an examination, it must take place in its 
due order—before the examination in chief. If at 
any time it appears incidentally that the witness 
is interested, 1 will strike out his evidence ; but in 
cross-examination I cannot allow you the privi¬ 
leges of an examination upon the voire dire. The 
(piestion is irregular. 


1809- 



HotVELL 


V. 


Lock# 


. The cause was afterwards referred. 


. Park and Comyn for the jdaintifi'. 
Garroxv for tlic defendant. 


fAUornlc", Vinidtrroin and j 


^ • 

P"idc the Queen Mufeot, 10 Mod. lyj. 'rinnerx’. Penric, 
1 T. R. 719. Botham x’. Swinglers, Peak. Cu'i.*218. i Psj). Ca*'. 

164. S, C. 


APDEULEr r. CoOKSOX- 


J^.iturda^f^ 
i'eb. 55 . 


^SSUMPSIT for carrying the defcaidant as a 
passenger in the Dcvayncs East Indiaman from 
Madras to England. 


Tlicre is no im¬ 
plied piulllisc* 
on tbe parr of 
un otliccrin thQ 
Kusi Indin 
Com])aiiy*.s ser* 


ticc to pay the captain of a Company’s ship by wlilch he returns to England, more than the re- 
g^ilatic/h lum for h'ts passage, although it may have been usual to pay more. 

The 
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1809 . The clefemlant M as a lieutenant in the Conv 
pany’s service, and came home on a sick certificate. 

APOj'.tttIfet * c ^ r r^• .u rc i.' 

t ' By an order ol the court or Directors, omcers or 
CcriJKsox. tills rankcoinino' home under these circunistanccs 
are to pay lOOij rupees and no more “ tor their 
passage and accounnodatiou at the captain’s 
table.” 


The defendant ]>ald the amount of this sum in 
English money into court; but the plaintiff M'ent 
for 0^145 more. 

His case uas, iliat for the regulation price, 
ollieers are only entitled to swing their cots in the 
steerage; that lieutenant Cooksoii had a cabin to 
himself; and that the sum demanded was not more 
than he received from others who enjoyed the 
same advantage; hut it appeared that, onboard^ 
the Devayyies daring this vo^’age, no olheers did 
sleep in tlie steerage ; •that tliga cabin occupied by 
the defendant would liavc remained empty, or 
been fdled w ith stores if lie had been excluded 
from it: and that lie had not made any express 
promise to jiay more than the 1000 rupees. 

Lord EnncxiiOROL'cn. Tlie order says nothing 
about sleeping in the fV hy then should 

tlie otficcrs ^bc eonlined to that part of the ship ? 
Had any other person mIjo would have hired this 
cabin been excluded from it by the defendant, and 
the plain tiff’s ])rofits had been thcreby.diminishcd,, 
the case might liave been different. But I^see 

nothing 
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nothing to raise an implied ])romisc on the part of 
this defendant to pay beyond the regiflatcd sum. 

Plaintift’ nonsuited. 

Park and Richardson for the plaintifl'. 

(iarrow for the (|cfcndant. 


[Attornics, Eaton and Wilshcn.} 


Fouster and others, v. Clements. 

^SSUMPSIT for money p^id; IHea, the general 
issue. 

This action was.fbi*ought by Messy's. Forster, 
Lubbocks and Co. baiTkers in London, to recover 
the sum of 100 1. paid by tliem to the holder r>f a 
bill of exchange, accepted by the defendant pay¬ 
able at theb' bankh/i>' house. The bill was drawn by 
one Hanley, payable to his own ordei-, and when 
paid by the plaintilfs had his indorsement upon it. 

Paley, (of counsel for the jdaintilfs,) at first satis¬ 
fied himself with proving the defendawt's hand¬ 
writing to the bill; that it was paid by the plain¬ 
tiffs ; and that the defendant had then no effects in 
their hands. 

VoL. II. C Lord 


1809 . 



ADIM 5 RL»V 

V. 

Cnl'lCSON, 


Situnlav, 
i'Vh. 25, 

In an dcilon by 
Lankcis to 
recover the 
amount of a 
l)illnlci.clian»e 
e( ce[iicd by tlni 
delVruh.nl p<ty- 
able -Jt lliclr 
liou5»e> and paid 
bv liieiiidlieril 
was indorsed, 
ihey art* bound 
to piove the 
indoJ^elnent by 
tiio prtvee, as 
well as the ac- 
ccplonce by 
the defendant 



18 


CASES AT NISI PRIUS. 


1800. 
J'OiiSTElt 
< ,Li'..Mr,XTS. 


Lord Eli.i:xborough said lie must go farther, 
and give evidence of the indorsement by Hanley, 
to u hose order the bill was payable. 


contended tXiVit primA facie the handwritf 
ing must be taken to be Hanley’s, and that as it 
was the custom of bankers to pay a bill with the 
name of the payee written upon the back of it, a 
request from the acceptor must be undcistood for 
them to do so. When this bill was presented to the 
plaintiffs for payment, it appeared in a negotiable 
shape, and they were authorized to pay it without 
inquiring into the title of the holder. 


Lord, EllknBOROUGH. If the acceptor of a bill 
of exchange makes it j)a} able at a banker’s, he 
jccpiests the latter to« pay it qnly to the payee or 
his order, and not to any person who presents it. 
If the banker pays it without ascertaining the 
indorsement to be genuine, ‘it is at his own risk. 
The name of Hanlcy upon this bill may be forged; 
in which ease, the plaintiffs have paid it in their 
own wrong. 

Evidence was afterwards given of ah acknow- 
ledgment by the defendant, that Hanley had in¬ 
dorsed the bill; and the plaintiffs had a verdict for 
the 100^^ but without interest, to which Lord 
Ellcnborough said they had shenm no right. 

[Altortlies, Crwcrfcr asxi Co, itui Folleit ] 


Vide Cheap v. Harley, ejtcd 3 T. R. 127. Mead x^.J^oung 
4T.R.'.:s, ’ ' ' 

EjLlZABtTH 
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Elizabeth liirxiiAM, Spr. SamuelSmith. 

JpOLICY of insurance upon goods,, by the ship 
2'wo Friends^ from lA)ndon to Charleston. 

r- 

Plea, the general issue to all except »f.20. 14. 6. 
and as to that a tender. 

. It Avas admitted that the defendant had suh- 
.scril)ed the policy for .£.100, and that a loss had 
happened of £.76'. j4s. 6d. per cent. 

As a discharge for £.56. the defendant put in the 
record of a cause'in the'Lord'Mayor’s court, 
wherein one Geot'ge was the plaintiff^ FJiza 

Iluxham was the clefendant, and Samuel Sviith the 
garnishee. From fliis it appeared, that upon a 
judgment of quod habet, Smith (the nojv defendant) 
had been ordered to pay £. 56. of the monies of 
MissHuxham in bis hands to Baker, and that there 
was an adcnowledgment of satisfaction regularly 
entered. 

Park objected to the validity of the atteichment, 
on a suggestion that when the proceedings were 
instituted in the mavor’s court, the polity was, and 
had ever since remained in the possession of one 
Price, who had a lien upon it; t\vAt Smith as gar¬ 
nishee, being in collusion with Baker, had admit¬ 
ted file jiolicy, which could not otherwise have 

C 2 boon 




i'r 



Monday, 
>cb. 17. 

To prove that 
the del'eudant, 
undcTjirocttSs 
of foreiun at- 
tactntient, ha^ 
paid a sum ot‘ 
money toacie* 
ditor ot tlie 
philntltFi the 
record ot'the 
canal' In titc 

(vOurT, 

with an entry 
of .‘‘atisfai lion ^ 
is coniJusive 
cvidenri*. 

Ihc* letord i** 
onl;^ pfinia 
facie evidence 
that the debt 
for w'hii.!i the 
aciiun was 
bruuchl ill 
tiu' Mavur’< 
Court, arose 
\>Uhin U»c JI- 
imtsol I lie city 


♦ 
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Smith. 


been proved,fand that he had ])aid Balrr the £. 50 
before final judgment, althougli at the trial a ease; 

had been reserved for the ojiinion of the Recorder. 

« 

Lord Ei.LEN'BonouGn, Supposing these facts to 
b6 true, I have not legal organs to see them. If 
the money was attached in the defendant’s hands, 
and he paid it pursuant to the judgment of a court 
of competent jurfsdictiou, I must sujiposc o?nma 
rite acta. Sitting at Nisi Prius, can I unravel the 
proceedings before the Recorder of London, and 
eriant a new trial in the cause which he has de 
cided ? I must give credit to the record which is 
produced. 


JPark contended tlie defendant was bound to 
prove that Baker had a debt of £. 56 due to him 
from J/m Iliurham, which arose u ithin the city of 
London; and cited Palmer?;. Ifooke, 1 Ld. Rayni, 
7‘17. as an authority.in point. 

’Pile Common Serjeant {Kmwli/s) pointed out the 
, hardship to wliich this would expose the garnishee. 
A( ^cording to the mode of proceeding in tire 
Afa^^or’scourt, upon the plaintitf’s affidavit the debt 
was taken pro coii/'easo, and lluxlnon had an 
easy remedy if tlicrc was not a debt to this amount 
.arising within the city, as by putting in bail at any 
time within a year and a day after linal judgment, 
the attachment rvould be dissolved, Baker must 
return the monev to lire garnishee, and she might 
tr\ the cause before the Recorder, or remove it into 
any of the fourth at W'e.tminster. 

Lord 
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Lord Ellknborougii. I think tha judgment is 
primd facie evidence that the debt arose within the 
city ; but this ])eing arecordof an interior court, I 
will admit the derendaut to prove the contrary. 

A witness stated that Miss Huxham was a mil¬ 
liner at Charleston, and had ordered goods of Baker, 
a shojikeeper in Newgate Street, to be delivered on 
hoard a ship in the river Thames; that they were 
sent according to the order; but whether tlie ship 
which received them then lay w'ithin the bounds 
-of the city, the witness could not tell. 

, Lord Er.LENBOROUGH. Tliat is immaterial. 
There was a delivery as .soon as the goods were put 
in a cour.sc of conveyance. The debt certainly 
arose within the city, anti might he sued for in the 
Mayor's court. 

I 

An objection wa#* then started that the Christian 
name of the plaintif/’' in tins suit was Elizabeth, 
while that of the defendant in the suit below wa.s 
Eliza ; but upon evidence that the plaintifl-'’s attor¬ 
ney hail called her Eliza, Lord Ellenborough said 
jt was enough that she aj>peared to be known as 
w’cll by the one name us the other, and the foreigg 
attachment avus at lust allowed to operate aspayi 
ment of .jf. o b. 

• 

The witness to prove tire tender said he oifered 
to pay the £. ilO. 14s. 6’d. to the plaintiff’s attorney, 
but required at the same time to have a receipt in 
full,'or that the policy slioiild be delivered up to be 
cancelled. 

C .“I Thi.? 


I809. 

HuxiiAM 

V, 

Smith. 


If a merchant 
abroad orders 
goods of a 
ahopkeaper re¬ 
siding within 
the city of 
don, to be put 
on buurd a ship 
beyond 

the limits of the 
city, and 
3liopkecp''r 
sends them 
from hii shop 
to bo slii|)(>ed 
ill pursuance of 
the onicr, the 
price of the 
goods may be 
for in fJie 
iMayorS court 
as a debt iiri^~ 
ill" within llm 
city. 
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1809 * This was hpld to be insuflicient; and the plaintiff 
had a verdict for the last mentioned sum. 

u* t ' ' 

Smith. Pork and 'Richardson for the plaintiff, 

' 0CnOiolys, C. S', for tlie defendant. 

{Attornks, Shtr\cood aiid 


Sec the cases upon the law of Foreign Attachment brought to¬ 
gether by Mr, Serjeant Wilhamsi 1 Saund. 67 (1). 


i 

f 

ruesasy, Moore v . Clejientson and others. 

Jeeb. 28 » 


Although a 
factor sell 
goods as a prin¬ 
cipal, yet if be¬ 
fore they are 
all delivered, 
and before any 
pari of them U 
paid for, the 
piuchajcr !?> 
ioforuictl that 
they belonged 
to a third per¬ 
son • in an ac¬ 
tion by llic 
latter tor the 
price of them, 
the purcha;^v 
cannot set otT a 
dcbtdue to him 
fromtiic factor. 


^pHIS was an action for goods sold and delivered. 

The defendants allowed that they had purchased 
and received from one Green, since deceased’, wool¬ 
len cloths, which were the pro'perty of the plaintiff, 
a Yorkshire clothier, to the value of £.600; but 
they contended that they had a right to set off 
against this a debt due to them from Green, wlio 
had died insolvent. 

Green was a factor and warehouseman in Bush 
Lane, and sold the goods in question to the defen¬ 
dants in the months of February and March, 1S07, 
without mentioning the name of any principal. 
Before they were all delivered, however, one of the 
defendants asked Greens clerk “whose goods tliey 
wereto which he answered, “ Moore’s j he is the 

“ manufacturer. 
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“ manufacturer, and you may like to»liave them of 
“ idni when Green is dead.” The bills df parcels 
were hi Green\ own name. 'He was employed by a 
number of otlier clothiers in the country to dispose 
of their goods in town ; and it known to the 
defendants that he was in the habit of acting as a 
factor. Green died in May, 1807, indebted to the 
<!efendants beyond the value'of the goods in 
questiou. 

Garro’w contended tliat the defendants under 
'these circumstances had a clear right of set-off. 
They had dealt with Green as a principal, and the 
plaintiff having accredited Inm as such could not 
inter[>ose to disturb the mutual rights subsisting 
between the parties. The conversation of the clerk 
only amounted to notice that Afoore was the ma» 
nufacturer ; the goods might subsequently have 
become Greens o^ivn propeity; and at any rate, 
this notice came toev late, as a considerable part of 
the goods had been previously delivered, 

s 

Park, contra, allowed that if the defendants 
were neitlicr expressly told, nor had reason to be» 
lieve, that in this transaction 6'ree/j acted only as 
an agent, they were entitled to tlie set-off which 
they claimed ; but he insisted that what the clerk 
said amounted to exjuess notice of Moore being the 
owner of the goods, and that independently of this, 
the general knowledge which they possessed of 
Green being in the habit of acting as a factor was 
sndicicnt to put them upon their guard, and to pre¬ 
vent them from giving him credit as a principal, 

C 4 Lord 



ModxE 

V. 


CtT.MliNC' 

aOTi. 
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iso<). Lord Ellen BOKOUGii, If the defendants had 
merely had a general knowledge of Green being a 
t>. factor, this I tliink would not be enoiigli to deprive 
Clement* them of the privilege they derived from his actually 
selling these goods as a principal. A man who is 
in the habit of selling the goods of others, may 
likewise sell goods of Ids own; and where he sells 
goods as a principal wdth the sanction of the real 
owner, the jnirchascr who is thus led to give hint 
credit shall on no account afterwards be deprived 
of his set-olF by the intervention of any third per¬ 
son. But here, there was express notice to the 
purchaser before the contract was completed, that 
Green in this particular transaction acted only as 
a factor. No stress could be laid upon the form of 
the bill ofparcelij; and,the communication by the ' 
elerkwas amply sullieient to inform the defendants 
of the true relation in which the parties stood to 
each other. The vendor thcrclbi'e might interfere at 
any time before payment. The defendants might 
have paid Greoi, who seems to have had an un* 
countermanded authoi ity to receive the price of the 
goods. Tlieydidnot do so; and as this is not a case 
of mutual credit, tlie set-off cannot be allowed. 

V'crdict for the plaintitf. 

Park and Fulier tor thc})laiutilf. 

Garrow lor the defendants. 

[Alttfi-alc', Tfimow and Suain ^5’ C'd.J 


yide Warin" ^, r.iv.'iick, arUe^ I, 85, Coates r. Lewis, ib. 

Clementx 
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Clemknti and others v. Golding and others. 


o/r 


1809* 


Tuesday, 
3’Vb. 2d. 


was an action for uiratinar a musical com- a musicaiconj. 

X s 1 w position pnb- 

position called ‘‘ Heish-ho /” The declaration li-iied on a bin- 

II I I 4 * t sheet of 

stated that the plaintiirs were proprietors or 4 cer- paper is privi- 
tain book, being a musical composition, air and I'i^rinsAnuf 
melody, known by the name of “ Heigh-ho!” first « 
printed and published within fourteen years now 
last past, tile same being printed and published in a 
single sheet of paper ; and that being such projni- 
etors they printed and published for sale divers, to 
wit, 1000 copies of the said liook, each 0 / such copies 


being printed on a single sheet ojpaper, whereof they 
had sold OOi) copies, and had tlie remaining.000 in 
their hands for sale ; yel; that tlie defendants 
wrongfully printed, published, and exposed to .sale 
a great number, to wit, 1000 copies of the said 
book, each of such Iffst •mentioned copies being printed 
on a single sheet of paper, and*.soId divers of the said 
Jast mentioned copies ; whereby the plaintifi§ were 
prevented from selling tlie copies so remaining in 
their haivls as aforesaid, and had licen greatly in¬ 
jured in their copyright in the said book. In the 
i2d count the song was <lcnominatcd axcriting in¬ 
stead of a book. —Plea, the general issue. 


The composition in question was a song in an 
Opera called Tit o Faces under a Hood,’' the music 
of whicli was composed by Mr. Schicid, and sold 
hy him on the 151th December 1807, to thcplain- 
tilFst They immediately published the whole in a 
body; and as “ Heigh-ho / ’ proved a very popular 
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air, they soan after brought out this by itself on a 
single sheet, in the manner stated in the declara¬ 
tion. I.hidcr a conception which generally pi^vailed 
among music sellers, that by ,so doing, the plain- 
til^s had lost tlrcir exclusive property in this air, 
the defendants likewise published an edition of it 
in the same tbrm, which had a considerable sale. 
The defendants had reprinted the original words 
which u'ere from the pen of Mr. T. Dibdin ; but it 
was the piracy of the music only which the plain¬ 
tiffs complained of as an injury. 


Scarletty for the plaintiffs, contended that thi.s 
musical composition was clearly protected as a bo6k 
by 8 An. c. 19- The legislature by the word book 
could not be considered as meaning only a number 
of printed sheet's bound up together, since they 
talked in sec. 2. of a literary composition as a book 
before it was printed at all. Altjiough in some dic¬ 
tionaries a book is defined to Ije a volume, or a lite¬ 
rary composition of sufficient length to make a 
volume, according to its original meaning, it sig¬ 
nifies any writing, without reference tp size or 
form; and it is so used by the most celebrated 
authors. Thus, in Shakespeare’s Henrv IV. book (a) 
.stands for the mdenture or instrument, by which 
Mortimer, Glendoxocr and Jlotspiir agreed to divide 
England bqtwCen them; arid t}ie commentators 


(fl) “ By that time will little before callted an indenture 

our book^ 1 think, be trlpairtite, JJ.This is thc^samo 

Hen. . IV. part 1. Act III. scene in which ■'is used 
hceiie 1. The instrument is a fcr a third part. 


upon 



• ‘r.’ 
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upon that passage point out'various other instances 
in which the word is employed in the same sense. 
—In actions upon this statute compositions, of a 
single sheet have frequently been considered as 
within its protection. In Stbrace v. Longman 
before Lord Kenyon, which was air action f^^i- 
pirating an Italian air published upon one sheet, 
the objection now relied upon w^s not thought of, 
and the plaintiff recovered. So another action was 
brought soon after, with the same success, for pi¬ 
rating the popular melody, “ Hope told ajlattering 
*falc," which was printed in the .same foini. In 
Hime v. Dale(li), before Lord Ellcuborougli, the 

])Oint 


isog. 





r. 

GotXitKO, 

1 ' 


(a) Storuce v{ Longviam Sit¬ 
tings after M, 1\ 17 SA. The 
ideclifimtion stated that the 
plaintiff Was composer mu¬ 
sical air, tunoand writing.^ and 
that it was reprinted by the 
defendant within the I4t years 
limited by the act, &c. Ersicine 
for the defeidaiit examined the 
plainfiff^s sister, to shew that 
the song was composed to be 
sung by her at the Italian 
Opera, and that all composi¬ 
tions so performed were the pro¬ 
perty of the house, not of the 
composer. Lord Kenyon said, 
that this defence could not be 
Supported ; that the statute 
vests^he property it) the Author, 
fnd that no such private regu¬ 


lation couW interfere with the 
public right. 

(h) Hime r. Dale. Siliings 
after M.T. 1S03. 

S'his was an action for pirat¬ 
ing the wor<U of a song called 
“ Abraham Ncwland^* published 
on a single sheet of paper. Lord 
Ellenbougugh was inclined 
to think that such a publication 
was not protected by d An. 
c, 19 . as the word book only 
means in common acceptation 
a plurality of sheets, but is de¬ 
cidedly used in ?his sense in one 
clause of the statute itself. 11c 
therefore nonsuited the plain¬ 
tiff, but reserved the point fur 
the opinion of the court. 

Erskina for the pttiintiff moved 

next 
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point was made, and his lordship nonsuited tlie 
plaintiff; but the court of K. B. afterwards set the 
nonsuic aside, and ordered a new trial. 

Garrow 


V 


next term for a lulo to shew 
cause why the nonsuit should 
not beset aside, lie contended 
that the legislature couhl never 
have meant to make the opera¬ 
tion of the statute depend upon 
the type in which any composi¬ 
tion is printed, or the form in 
which it is bound up. This 
song might easily have been ex¬ 
tended over several sheets and 
rendered a duodecimo volume. 
In Back X , Longman, Cowp. 62 ?, 
it was decided that music is 
within the act, and musical 
compositions most generally 
appear in this fugitive form. 
[Lord Elknborough. In the 
case cited, the musical compo¬ 
sition was a sonata, and a sonata 
may be a book.] It never oc¬ 
curred to the Lord Chancellor 
who directed the issut‘, or to 
Lord Mansiicld, or any of the 
jmlges who decided the case, 
that the form of the publication 
could make an^ difTeienco, and 
therefore it is not stated. If a 
different construction were put 
upon the act, many produc¬ 
tions of the greatest genius, 
both in prose and vei>e, would 


excluded from its benefits. 
But, might the papers of the 
Spectator, or Gray’s Elcgp in a 
comtlrj/ C/turc/i^j/nrd, have been 
pirated as soon us they Wt-e 
published, because they were 
first given to the world on single 
sheets ? The voluminous extent 
of a production cannot in an 
enlightened country be the sok”- 
title to the guardianship the 
author receives from the law. 
Every man know's that thema- 
lliematical and astronomical 
calculations which will inclose 
the student during a long life in 
his caUinct, -are frequently re¬ 
duced to the compass of a few 
lines ; and is all this profundity 
of mental abstraction on which 
the security and happiness of 
the species in every part of the 
globe depend to be excluded 
from the protection of British 
jurisprudence ? But there is 
nothing in the word book to re- 
fjuirc that it shall consist of 
several sheets bound in leather, 
or stitched in a marble cover^ 
Book is evidently tlic Saxon 
iioc, and the latter term is from 
the bccch-treCf the rind of which 

supplied 
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Garrow for the defendant said, tbi^t in Hxmc 
I^ale^ the Judges of K.Jh had not given any express 

. opinion 



Ctr.MBXTI 

r. 

Golding. 


the place of paper toeurdcr- 
nian ancestoi-s- The Latin word 
liber is of a similar etymology, 
moaning originally only the 
hark of a tree. Book may 
therefore be applied to any 
writing : and it has often been 
,so used in the English languiigc. 
Sometimes the most hum¬ 
ble and familiar illustration 
H the mostfortiinntc. TheZ/o/vt 
loolj so foririidablc to infant 
\ears, consists of one small page 
protected by an animal*prepa¬ 
ration, and in this state it has 
universally recehed liic appel¬ 
lation of a hook. So jn l€gal 
proceedings, the copy of the 
pleadings after issue joined, 
whether it be long or short, is 
called the paper book tjr the 
demurrer Im&k, In the Court of 
Exchequer, a roll was anlienlly 
denominated a^ooA. and so con¬ 
tinues in some instances to this 
day. An oath as old as the 
tune of Edward 1. runs in this 
form; And you shall deliver 
into the Court of Exchequer a 
book fairly written, But 

the book delivered into court in 
fulriVuent of this oath has al¬ 
ways been a roll of pan lun'Td, 
—llvlc ritu g/ 7 u.‘t'v/. 


lu Easter IVrin following 
Carroxo was proceeding to shew 
cause against the rule, when 
Lord ElJonborough said, the 
question was of so much conse¬ 
quence, that the court were of 
opinion tlic matter sliould be 
reconsidered, and then, by a 
special verdict, it might be as¬ 
certained, whether the piece 
was a hook witliin the meaning 
of (he legislature. 

without arguing that 
then, begged to draw 
theii lordships attention to the 
libellous nature of the song, and 
contended it was of such a de¬ 
scription that it could not re¬ 
ceive the pi7jtectioii of the law 
in whatever shape it had ap¬ 
pealed. It professed to be a 
paiieg 3 Tic upon money; but 
was in reality a gross and nefa- 
lions libol upon the soltunii 
administration of Britishjusticc. 
The object of this composition 
was, not to ^satirize folly or 
to raise the smile of innocent 
mirth, but being sung in the 
streets of the capital, to evcita 
the indignation of the people 
a^rainst the sacred ministers of 

a 

the law, and the awful duties 
the) ap])Oiatcd to perform. 

The 
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ojiinion, ami lia<l ordered a new trial that the facts 
might be more distinctly linmd, and a question of 
such inii)ortance niiglu receive the most solemn 
determination. He therefore proposed that a case 
should now be .made for tlie opinion of tlie court. 


Lord Ei.lexcouough. I do not at present see 
why a composition printed upon a single sheet 
.should not be entitled to the privileges of the sta¬ 
tute. \Vc say “ Sk liber Index'," without referring 
to a volume either printed or written. I was at first 
startled at a single sheet of paper being called o 
book; but I was afterwards disposed to think, that 
it might be so considered Avithin the meaning of 
this act of parliament; and when the matter came 


The mischievous teiidinry of 
ihe production would siiflicicnl- 
ly appear from the lullSwiu" 
stanza; aftel*hearing whichj)ie 
court would say wheiher the 
nun>uii ought to be disturbed. 
The world is inclined 
To think Justice blind; 
Yet what of all tliat? 

She will blink like a bat 
At the sight of friend Abra* 
ham Newfmd ! 

Oh ! ^ 4 ^ifland! Magi¬ 

cal Abrf^liilii^Ncxland ! 
Tho'Justice 'tis known 
Can see thro’ a mill-stoiK'. 
She cant see thru* Abraham 
Kiiivland! ^ 

I>ord KlLE^^BOItOUGH. If 
the composition appeared on 


the faro of it to be a libel so 
gross as to affect the public 
morals, 1 should advise the jury 
to glvd" no (lumages- I know the 
Ctufrt of Chancery on such an 
oi'casion would grant no iujunc* 
tioii. But I think the pitscnt 

cas(! is not to be corisulcrcd one 

\ 

of that kind. 

La", raiccy J. The argument 
used by Mr, Garrov) on this 
fugitive jiiece as being a libel, 
would as forcibly apply to The 
Beggars Op*ray where the lan¬ 
guage and allusions are suffi¬ 
ciently derogatory to the adnii- 
nistriition of public justice- 
The rule was made absolute; 
but the cause'was not again 
lairied down to trial- 


before 
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before the C 9 .urt, the other judges inclined to the i809. 
same ojnnion. Therefore, without putUng the par- 
ties to the cxpence of a special case, whicli may ».* 
be unnecessaiy, I will direct the jury to lind for Ooinixo, 
the plaintiff^ and leave you to move the court, if 
on consideration, you think you can sustain your 
objection. 

Verdict for the plaintiff. 


. In the ensuing term Gan'mo moved for a rule to 
shew cause why the verdict should not be set aside 
ajid a new trial granted. He argued that in con¬ 
struing this and every other act of parliament, the 
language must be understood in its usual and po¬ 
pular acceptation : hut any *0011111100 person would 
stare if he heard a loose sheet of paper denominated 
a Ijook. A book was defined by lexicographers, 
and was universally used to signify, a volume, 
written or printed, ‘consisting of tjcvcral sheets 
bound up together. It was expressly so usbd by 
the legislature in this very act of parliament, which 
provides,\hatifany person shall print, reprint, sell 
or import any book, without the consent of the 
proprietor first had and obtained, such offender or 
oftenders shall forfeit such book or books, and all 
and every sheet or sheets being part such book or 
books, to the proprietor or proprietors of the copy 
thereof,” Thus the statute best explained itselfi 
and book must be taken in the same sense throuirh- 
out the whole. There might be a good rca.son whv 
the legislating should leave epheuieral productions 

appealing 
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appearing upon a single s]\ect as they stood at 
coiiunou la\f. Autlujis ot‘ real merit very rarely 
gave tlieir A\’oiks to the world in this fugitive form; 


there was no ahsolute’neeessity for their ever tloino- 

*■ O 


so; and the trash which daily iij)|>eared on a loose 
sheet deserved no extraordinary protection or 
encouragement. Jhit if the doctrine contended for 
on the other side were to prevail, the courts would 
soon have to try actions for pirating the . uhstance. 
of a hand-bill, or a piece of intelligence froic a 
newspaper. 


TheTunchs seemed unanimously of opinion that 
it could not depend upon the form of the j)ublica- 
tion, whether it were entitled to the privileges of 
the statute or not; that a comjiosition on a single 
sheet might wc)l he aMok within the meaning of 
the legislature ; and that the verdict in the present 
action ought not to be tlisturbed.— Garroxv, how¬ 
ever, adverted to the magnitudf; of the property at 
stake, and stated it to be the earnest wish of the 
parties that aViuestiou of suc-h importance to their 
trade should be more fully discussed. Upon this, 
the Court verv rcluctantlv granted a rule to shew 
cause : but the dcfcudauls liudiug the opinion of 
the Judges so strongly against them, abandoned 
their rule, audit was al’terwards discharged without 
aignmeut. 

Scarlcil and RichanL^ou tor the plaintiff. 


darroxc for tlie dotoudant. 


) and \\Qod!\ 


i 
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Dagnall WyiiE and another. 


_ • 

'‘jpIIIS was an action by the indorsee against the 

acceptors ofa hill of exchange for 411 /. 5 s. 4d. 
dated 24th August 1807, draw n by one G. Smith, 
l)ayabie to liis own order, at tw'o months after date. 


The defence w'as,--tm^ry in the formation of 
the bill. 

• -Si ' 


Jofm Ilimmer sw'ore, tliat on the f)th of May 
181)7, the defendants being pressed for money 
applied to him for a loaji, and he advanced tlicm 
about l6’(K)/. For the repayuiciit of 800/. part of 
this sum, lie drew upon them, and they accepted 
two bills lor 400/. each, at two months; W'hich 
were antedated, 1’: These he discounted for 
them' with his own nuvnev, taking a commission of 
10i‘. per cent, above legal interest. On the 1st of 
July, the defendants being unable to provide for 
the bills wdiich were to fall due on the 4th, applied 
to the witness for assistance ; lie agreed to let them 
have 300 /. on the former terms, and he drew upon 
them a bill, which they accepted; for 811/1 J.s. 4>d. 
at two months,---the odd money being for the in¬ 
terest, commission, anri stamp. This he discounted 
for them, giving them a cheque upon his bankers 
for 8Q0/. Towards the end of August, ihe<lefen- 
dants being still embarrassed, c^cc more applied to 
the witness, to enable them ib take uj) the bill 
Vot. II. ,T) for 


' S3 


J 809 . 



Wctliiesday, 
March 1. 

If one acting as . 
a broierigct 
bills (liscoimtod 
by another per¬ 
son at legal 
inte-.est, the 
transaction is 
not utnrious, 
however large 
a commission 
he iQHy himself 
icccive. Iherc- 
fure whore the 
acceptors ot a 

1)111 ufexchan^e 

% / 

tuintcti by 
usury applied 
to the drawer 
to disi otint 
other bills for 
them, toenahlc 
them to take it 
up, and he 
agreed to get 
them dibcoimi* 
ed b 3 ' anoilicr 
person on re¬ 
ceiving for 
himself 10 8. 
per cent, be¬ 
yond the legnl 
interest, aiul 
bills were ac¬ 
cordingly ac¬ 
cepted by tlicru, 
whitli he got 
discounted pur 
siiaiU to liie 
terms oi the 
agree Kient,— it 
was held that 
these bills were 
valid in tiie 
hands of a bund 
fide indorM.*e, ‘ 
although tlie 
person who got 
them discount¬ 
ed was liable io 
a penally for 
t.ikingexcessivc 
cu/amisiiu: 
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1) AON ALL 

V. 

\V\tiE. 


for 811/. 11 4^/. hicli Ava.s to be* due tlic 4tli of 

Septcmbei'; be liad no longer money himself; but 
he olfered to get two otlier bills discounted for the 
same commission lie received l)cfore ; accortlingly, 
the defendants, on tlic G4th of August, accepted 
two bills for this purpose, one I'or 4l 1 /. 5i'. 4d. (the 
bill in question), and anotlier lor 410/. 6s., making 
together 821 /. 11 s. 4 d. Blanks were left in both 
for the name of the diawer, A\dii(*h Avere aftei Avards 
lilled up Avith “G. SmilJi." These bills the Avitness 
got discounted for lawful interest; but on account 
of a loss he met Avith iii the failure oi'Corson Co. 
lie paid no part of the sum he received for them to 
the defendants, Avho never hgd any consideration 
for cither of them. He swore, that the 10^. per 
cent. Avhich he was to have for getting these tAvo 
bills discountc*d, Avas intcndc'd as commission for 
his troul)lc as a broker, and not as interest for the 
loan of the money. 

J •# 

fyr the defeiulautS contended, that tlic 
hillbu Avhich the action Avas brought Avas void 
even in the hands of an innocent indorsee, being 
substituted for other bills tainted Avith*usury, and 
being itself drawn to be negotiated on terms evi- 

O O 

deutly usurious. 

Lord Ellenborouch. The May and July bills 
wercccrtmnly vicious; but Avhat hasvpolluted the 
bill on Avhicli the plaintilf seeks to recover ? It Avas 
not tliseounted by Rimwer Avitli his own money ; 
he i|ictc<l in this last transaction only as a broker. 
If he took more than 5 s. ]jer cent, he is liable to a 

penalty 
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penalty for takino- excessive comniissIc,n (a). There 1809 . 
<x)uld he no iisurv, if the party who advanced tlie ' 

, ‘ . . Dagnali- 

money received no more thanr legal iiiterest at the 

rate of 5/. per cent, per annum. Wyi.i£. 

llie plaintiff had a v'erdict. 


In the ensuing term, Topping applied to set aside 
the vcrdict| on the ground tliat the agreement upon 
which the hill M’as <hiuvn was usurious : hut the 
Judges were unanimously of opinion, that as Rbn- 
vicr, wlio received the excess alcove legal interest, 
was not to discounl the bill with his own money, 
there w'as no usury in tlic transaction, and there- 
fore refused a rule to. shew cause. , 

Pai'k and Mnrryat for the plaintiff'. 

^ • 

Topping and LUtledale for the defendant. 

[Attitrnic.*?, Keursc^ and CQoper Love,} 


(i/) By 12 Ann. c. l(i. §2, it 
is enacted, that if any scrivener 
ur broker take above the rate of 
5s. per cent, upon any loan be 


(raiisacts, he shall for every 
such ofl'ence forfeit 201. and 
siiflcr imprisomneiit for Haifa 
year. 


D ‘J 



CA^ES AT Nisr puirs. 



1800. 



Miirch 1. 




Jjhom'n niid otlicr^s r. JIodg.son*. 


t on- 
!a a 

iiu'rrhant in a 
lnr<'i*:n t ouniiy 
ure ‘•tutfd in 
the bill ot'Kid- 
iuL; to be i»bip- 
ped hforder 
/^rd on account 
ot' tbe Con- 
bi^nco. TIu' 
runj-icnor can- 
•lot moifd.Jiu 
JMV 

'iiiiin't fhe 
-tup o\sncr m 
of tllC 

Rood'S, a^ ibi 
orop'-fi. nni'-r 
lit* lillvCTlt'diaT'J 
vi'^lrd ill tbe 
o 5 i‘ b'ncc /'■o'n 

;|jt‘ Tjiue 

w<,r“ p'lt on 

■ S.UI {;»• 

4 


'^IIIS was ;wi action against the defendant aS 
OAvner of the shi|>if/(';’CM;7M.y, on board ofwhicli 
the plaintifl's had shipped certain goods, to be car¬ 
ried from London to Tonn\n<xcii. 'J'hc goods were 
expressed in tlie bill of lading to be sliipped ‘“ by 
order and on account of//ciACiS’Co. of Hamburgh.^' 

</ •• o 


Before tlic dArewrm arrived at Tonningen, thdt 
place was declared in a state of blockade, and she 
was ordeicd hy aji I'nglish frigate to return home. 
On lu".'afi ival in t1u; "flKunes, the captain, for the 
purpMwe (as was allegt^d) of getting rid of the cargo, 
and setling the shij) at liherty to proceed on ano¬ 
ther voyage, niaale an ailidavit tliat he bclicvefjtlhc 
eaigf) to he y>//nV//jn opi'rty (tf). In eonsequ'ence 
of this, the gO(nls in tjuestiop were unloaded by an 
order irom the Court of.Admiralty, delivered into 

die custody of the Adniiraltv Marshal, and after- 

% « 

"Wards libelled as lawful ])ri7c to his Majqsty. How¬ 
ever, by a deeri'e of lhat Couit. tlicy were at last 
U'stored to the plaiutilfs. The declaration averred 
that the cajitaiu m:ide the affidavit knowing it to 
he false, and stated as special dannage/the injury 
^};e goodsohad suffered, and tiic expence the plain- 


(fi) An fnii’.'H^o liiid jirr- 
-ioi^y is*'OB laid iipon;41 ijiups) 
iii Erjii'')- lM'lont»injT lo 


DfHimHik, and hostilities soon 
itUor coininonccii with that 

i 

powtr. 
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tiffs had incurred by the consequent, proceedings 
in tlie Adniiraltv Court. 


1809. 



Brown 


Pay'Ic, for the defendant, contciulcd, that at all Honosojr, 
events this action couhl not be inaintaiucd by the 
present plaintiffs, who had no property in the 
goods. The bill of lading stated them to besjiipped . 

bif order and on account of Hesse andCo. Therefore 
the propej ty vested in these persons the moment 
the goods were put on board the Mcrcurius. If 
the defendatrt or his agent had acted improperly , 
with respect to the goods, Hesse and Co. only had 
been injured, and they only could he heard in a 
court of justice to complain of the injury. 7"he 
plaintiff’s might recover the value of the goods 
from the consignees, whatever became of them 
after they were shipped; and if’ the defendant 
should aftci U'ards bo sued by JTesse and Co. for tire 
same cause, a recoverY against him in tliis action 
would be no bar'. Iir Da-u cs v, Peek, ST. R. iJO, it 
was held, that if the cunsignor of goads lias deli¬ 
vered them to a particular carrier by orrler of the 
consignee, the consignor cannot maintain an action 
against the carrier h a- the loss of them; and Dutton 
V. Solomonson, 3 llos. & Pul. 582. decided, that a 
delivery of goods by the vendor on behalf of the 
vendee to a carrier not named bv the vendee, is a 
delivery to the vendee, so as to rendfer him liable 
for their value, whether thev ever reach him or not. 


The Attorney General., contra, took a distinction 

« 

between goods sent from one part of Kngland ta 
another, and goods sent^from England to a foreign 

D 3 eonntrv' 
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1809. 

Rrown 

V. 

IIODCSOK. 


country. Ii\ tlie former case, a delivery to the car¬ 
rier was a deliverv to the consip-nce : but in the 
latter, the risk was still th.e consignor's till the goods 
reached their destination. A incrc.hant abroad said, 
if you will deliver me goods at such a port, I will 
take them at such a price.*’ Thus the property 
reinained in the consignor till actual delivery, and 
he was in the habit of insuring the voyage. Tf the 
goods arrive safe, they are to bepaiil I’or ; aliter, jf 
they do not. That the goods in (juestion remained 
the })roperty of the plaintifl's when the false affida¬ 
vit w'as made, appeared clearly from this fact, that 
they were restored to them by the Court of 
Admiralty. 


Lord Eclicnborough. The good.s are shipped 
^j/ order and 071' account of Hes'^e and Co. I can re¬ 
cognize no property but that recognized by the bill 

of lading. This action caiiimt be maintained* 

\ 

# 

Plaintiff uonsuited. 


The Attorney G e7ierul iindGasdee for tlie plaintiff. 

c 

Park, J\fan'yat,zni\Sekvy7i for the defendant. 


[Attormes, Cvcgmnt^' Diron and Atchcscn rf 
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Sansom and others r. Jamjcs Bell. 


\ 80Q. 



]\larch 


'piiis was a writ of inquiry of damages, under 
stat. 8 & i) W. 3 . c. 11. The j^laintitfs declared 
ill debt on bond, dated 17th March 1803, for 
20,000 /. The defendant pleaded a former recovery; 
and there was judgment for the plaintiifs on an 
issue (»f uul ticl record. They then set out the con¬ 
dition of the bond, which, after reciting that they 
had agreed to accept bills of exchange to be drawn 
upon them by one JV.Bell to the amount of 10,000/., 
for which the said JF. Bell bad agreed to remit to 
them good bills of cxciiangc, or notes, to answer 
tlie payment'of all such bills to be drawn as lieforc- 
nicntioncd as they sliould respectively become due ,■ 
and that the defendant and on(‘//'/g/t Bell, in fuvler 
to secure the plaiiil itfs.against such acceptances as 
tliev might he’ under for the said fB. Bell, ha»I 
agreed to join with him in that bond of indemnity; 
-was declared to be, tliat if the said JB. Bell 


shoid<l wcU and truly j)ay or cause to be paid unto 
plaintilfs all sucli sum and .smns ol'niuiuw as he 
should or nfight tlicrcalU r owe or stand indebted 
to tliem by reason or on account of their being so 
under acceptances for him tlie said IB. Bell, or ou 
any other account thcrcal'ter to subsist between 
them the said/A^. />V//and the plaintilfs, when and 
as the same slionld become due and payable, or iu 
default thereof, in case defendant and the said 
Hugh Bell, or either oi' tiKuii, should and .did, 
within one month next after demand thereof, well 

D 4 and 


Tlir rccit.il in 
tlio Goiuliiion 
of ail inilcm* 
iiily boiui, pro- 
to s(atc 
the agrecmf*nt 
between tlie 
j»arlifs,docS 
not ronfine tlie 
respousibilily 
of the Mirrtics 
to the limits 
ihtTrin spcci* 
fled, 
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Sansom 



Bsti.. 


and truly pay or cau.sc to be paid sueh sum and 
sums of money to tlic plaintill's, not exceeding in 
the whole the sum ot] 10,000 1. and also well and' 
sufficiently indemnifv plaintifls on account of their 
being so under @.cceptanccs for the said W. Bell in 
manner aforesaid, or on any other account to be 
thereafter subsisting between the said W. Bell and 
the plaintiffs, then ^he said Avriting obligatory to 
be void, &c. Several breac hes were suggested in 
the usual form. 


The only cpiestion between the jiartics was,, 
whether the indemnity was confined to one set of 
acceptances to the amount of 10,000/. or extendccl 
to a balance of that sum upon a rtiniiing account. 


Gasdcc^ox the defendant contended, that the in- 
demnity could hot be carrieef beyond the first 
10,000/. The recital expressly limited the amount 
of the acceptances to 10,000/. and it was there 
that the real agreement of the parties was to bo 
looked for. The words wcie enlarged by the con¬ 
dition itself to any account tliereaftcr to subsist; 
but that must be referred to tlie foirgoijig agree¬ 
ment. It had been decided, that as against a surety, 
the condition of a bond could not be carried beyond 
the limits marked out in the recital. Thus, in .//le 
lAverpool IVatcrxi'orhs Comimny v. Atliiison, 6 East.' 
507, where .the (condition of the bond recited, that 
yf. had agieed witii the plaintiffs to collect their 
revenues “ from time to timtj for twelve months,” 
and afterwards stipulated, that “atall times there¬ 
after duy'ing the continuance of mch his employtiienf, 
and for so long time as he should continue to be 

employed. 
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employed, lie should justly account, &c.'’ The ohli- 
c^ation was licld to be confined to the l\vcl\'c 

vT’ 

months mentioned in the recitah So xwThelVurdeu 
of St. Saviour SoKthxiuu'k w Boatock, N. 11. 175, 
where sureties Acere bound for the collector of a 
church-jatc accounting- “ for all monies collected 
or rcceiv^ed by him on account of the said rate, as 
also on all and every other ntte or rates thereafter 
to be made and collected by him,” it was held, that 
the sureties were onlv answerable for his account- 
ing- during one year, because such appeared to be 
the meaning of tlic parties as expre.sscd in the 
recital of the condition. 

Lord EnnENBORocGir. I fuliv accede to these 

*/ 

cases. They apply to the time for which sureties 
fchall be liable, and whcie tlfis is dcfiintcly marked 
out in the recital of the condition, it is not to be 
extended by any suj)sc(juent general words. Here 
had the condition only refer/ed to the acceptances 
mentioned in the rccit li, I should liavo tliought 
the defendant liable for *ine set of bills accepted by 
the plaintiffs on account of \V. Bell, and no more. 
But a new subject matter is afterwards introduced; 
and the guarantic is e.xtended to any other account 
thereafter to subsist between them, without any limi¬ 
tation of tim^, or restriction as to the nature of the 
transaction. An e.xpandcd liability is thus created. 
—The inquiry mi\st be taken forall such sums to the 
amount of 10,000/. the plaintiffs can sherv to be 
on any account due to them from W. Bell. . 


ISOO. 


.’A 

UtLtr 


Verdict accordingly. 


Dampier 
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Dampicr aad Moore for the plaintiffs. 
Gasclcc for the defcpdant. 

[j\Ui)riiics, Bicnsdule and 


All tJ»c aullioritics upon lias subject will be found referred to 
in ilic tA'o cases ab(ne cited. 




Saturday, 
iMart II ‘i. 


Vay OmluOxV V. Dowick and others. 


^JILS 


was an action ao-aiust the defendants as 




owners of t lie s..,;) Ixaiipa', on a bill of lading 


Alll’UiJidi flic 
cajJtam ol a 
ihip ruid it 

rlTri'iifpi'rt signed by their ciiptain* for two cases of cutlasses, 

he tat noto be carrietl from England to Surinam, “ the act 
piH-d .iutiiority of God, the king’s enemies, tire, and all and every 

in a ioreif.ij other dangers and accidents of the seas, rivers, and 

port ijito wliiLli . . ^ ' 

tK iviriven.ior uavigatioii, o/’wiiatcvcr iiati'uc and kind soever, 

bciK{’> at ' • , ,, 

tIio ^lli|Uh'r^: CXCCptCtl. 

;md it lie lioc-S 

50, thmigh act- m t • t i 

ins- boiA fi.ie j Iic Kangcv xsailed m J nne 1807 , under convoy of 

oraliantem-^ XhcJul'ui slooj) of War, \vilh a large fleet for the,JFcst 

L’liou"Dn'ivcr- amoiig whom were four vessels for 

iion, fur which besidcs hcrsclf. She strictly followed during the 

the "jIup-owiKT _ ^ ^ 

uiiab!.'. voyage the directions of the commodore, Avhose 

duty it was'to inform different ships when they 
were to separate I’or their respective j orts of desti¬ 
nation. Througli the error of the commodore, the 
Surinam shij)s got to leeward of that settlement, 
and having- ineffectually attempted to heat up to 

windward, 
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windward, were forced to ])ut into Demcrara iu 
the end of August, and to remain there till the 
montli of December, when a ship of vrar came to 
see them back to Surinam. They bailed with Jier; 
but after nine oi’ ten da^ s beating-abont, were car¬ 
ried farther to leeward. The ci)jmnodore then 
finding tlie attempt hopeles s, ordered them to make 
for Tobago or Grenada. 'J'hc Ranger put into the 
latter island, where the goods in <piestion were 
sold by public auction, uiuler tlie directions of the 
captain. 


I809. 



(Jmeko» 


V. 

Du w luic. 


The Attorney General for the defendant con¬ 
tended, that the captain, uinler siicli didiciiit cir¬ 
cumstances, was to he cojisidci ed the agent of the 
shipper as well as the ship-ov. ner, and that lie had 
a discretionary authority to do what was best for 
all concerned. But it was clearly lor the hcncflt of 
the plaintiff that the cutlasses should be sold at 
Grenada, since tiley could,not be carried to Suri¬ 
nam. He could tlicnefore onh claim the sum for 
which they were sold, and this action could not be 
maintained. The defendants had not liccn guilty 
of any breach of their undertaking, for tlie ship 
had done every thing that was possible to reacli 
Surinam, and had been prevented fiom deli\ ering 
the goods there by one of the risks excepted in the 
bill of lading. 

O , 

Lord Ei.len BOROUGH. I am decidedly of opinion 
that you had no right to sell the goods. Expe¬ 
diency might rcquiic this step ; but the captain 
could not put himself in the situation of the owner 

of the goods ; and wlien he thus disposed of them, 

in 
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V.jv 

Omkrov 


PoWlCK. 


in po'iit of law he was guilty of a tortious conver¬ 
sion. Whatever power he might have to sell a part 
of the cargo for repairs, he eoukl not lawfully put 
a stop to the voyage; and it is difficult to say that 
there was a natyral impossibility of proceeding to 
Surinam. 


On piwjf tliat 
froods wnich 
camiorbti 
portul uUhont 
a iict'iice, >vtu‘ 
nUtTCci fortix* 
p()i:ta(ion at the 
Cu.stom-iHiu:jO, 
it will Iw" pre- 
lJ)Hl 
iJk ,c was cl 
licence to 
cijjovt them* 


An objection was then stated, that cutlasses arc 
contraband of war, the exportation of which is 
prohibited without a licence from the king, and 
that no such lircnce was here produced. 

I.ord ELnEiN'KoiiouGH said, ifit were proved that 
these cutlasses u'erc entered at the custom-house^ 
he would presume 077uiia I'lte acta. 


A Judp;o 
IVms will not 
take judicial 
notice ol ihc 
Linn’s procla¬ 
mations. 


No evidence of this fact could be found : but it 
turned out, that by .‘l.i G. ri. c.i2. the king is only 
authorized to prohii)it the exportation of imple¬ 
ments of w’ar by proclamation ; and .the defendant 
not being prepared with the gavotte containing the 
proclaifiation for this purpose, the plaintiff had a 
verdict {a). 


Ga)')'0'w and Lc Bla7W for the plaintiffi 

The Attoi'iiey Gc7m'al andfor thcdefcii 
dants. 

■ [Aflornlcs^ S7(tiur.s Lc 71^anc, and iriZ/ttf Anncs^c^.] 


(a) Vide Rex x\ llult, 
Dick,/?Ori^. 


5T.R.43G. Bui. N.P.226. 


Parkin v. 


4 
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Peacock %\ Peacock. 


^HIS was an issue out of Chancery, to try whe¬ 
ther the plaintiff was tcneflcially a partner 
with the defendant during the last five years, and 
if he was, for what share not exceeding one moiety 
of the profits. 


The defendant is a law stationer, who lias for 
many years carried on that business to a great ex- 
’tent in Chancery Lane." The plaintiff is his son, 
and was bred up by him in the same business. In 
March 1803, the plaintiff came of age, when his 
father said to him, “ You shall have I. 5s. a week 
till October; the books wijl then be made up, and 
you shall have a ‘share; we need not talk of the 


share till October conu s; we shall settle it then.'’ 
Soon after, he told his apprentices, that his son 
being now of age would be as much their master as 


himself. When the 1st of October arrived, he 
changed the fiini, wrote Peacock.v over his door, 
opened a new set of books, and from that time in 
cvciy possible -way represented his son as his co¬ 
partner. The latter likewise acted in all rcsjiccts 
as a partner, and applied to Imsincss with assiduity 
and steadiness. Hut no settlement ever took jilace 
as to what sliare the son .should liave. Till 1806' he 
continued to take only 15s. a week from the le- 
ccipts. The defendant then said, that from not 
keeping regular accounts hedid not know what his 
profits were, and could not ascertain the share his 
sou should have ; but that till .some airangement 

was 


1809. 

Mdtch 4. 

A father esta¬ 
blished ill bu-'I- 
Hc-ss, on his 
son's coniine ol 
age, leilshiin 
iio »hrtlJ liave a 
fharc it, and 
hohis him oui 
to the world as 
his co-pat Incr; 
I'ho son itcis as 
4»uch for stnorJl 
years, but tlu’ic 
is novel any 
rhiiii' sciilcd as 
in tbeparticuiaL 
share Nt bicb be 
shall have. —- 
IJinicr ihesc 
clrcum8tar»r(»f5, 
tht: l.iw will 
consider that 
I here was a 
[jartnetship 
between llte 
pa 1 lies clierii- 
sel\rs,as well 
as wllh respect 
to 

btii not that the 
'OiJ is eutilled 
!u II inoieiy o! 
tilt* proliis, and 
It be letei 
le*} to a Juiy to 

oaV, t>> vv lal 
slian* he is lea- 
s.mably cTiti- 
llea 
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r/'o. 



I'kaco-mc 


Peacock. 


V. .IS tornu'fl hjs sou sb.oulil take 1. a week, and 
he hhusc'lf slioiild take £. S. a week, out of vvliieh 
lie was to(leiVa_\ the e.x.j)enees nf tlio e.stahlislunont. 
Tiicv Aecut oil nearly on tliis footino- till Avitliin a 
fen months hack; when a ([uarrel taking- place, the 
father turned the son out ol’doors, and took in ano¬ 
ther partner, gi\ing him'a thir<l of the bnsine.ss- 
The son then tiled a liill inChaneei y against the fa- 
tlieras Ins eo-partner, fora diseovery and to account. 
The father inliis answer denied tlie existence of the 
jjartnership ; wliereupon this issue was directed. 


Park for the plaintitf contended that he was 
clearly a partner with his father, and tliat as the 
siuue to which he was entitled was left imiehnite, 
the law must {uesuino it to he a moitiy. 


The Aliorncy Cicncral enrira, insisted, tliat al¬ 
though tliero w^as a partnershi]) as hetw^een them 
anil the rest ol’ thewinld, yeta^notenns of part¬ 
nership were(;ver agreed niioi*, infer se the son was 
merelv his fathers .servanf, and entitled as such to 
a compensation for his woik and lahoiir. 


J.ord KT.LExr.oi.-oeoM. 'fhe fiftieth part of the 
evidence addiu-ed uotdd have heen sutheient to 
estahlish a ])artnership as h('trveen these parties and 
the rest of the world. This being established, the 
presumption ot law is, liiat they are partncis intci' 
sc. Such jnesumption mi;.;lit have been rcjiclled. 
A man wlio renders himself liable to third jierson.s 
as a partner, may in triitii lie the mere agent or 
.servant ot liis supp-osed co-partner, and entitled 
onlv to fixed wages. But in the ].>rcscnt ease, the 

presumption 
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prcsuniption of law, instead of beiiitj,-repelled, is 
confirmed. The defendant evidentlv jrave his sou 
a beneficial interest in liis business, leaving the 
amount to be settled when the books sluadd be 
balanced. There is no pretence however for saying 
that the plaintiff is entitled to a moic/i/ of the pro¬ 
fits ; and the jury must consider what is a fair and 
just proportion for the father to give, and the son. 
to expect, after what has passed between them. 


j soy. 



PliACuriv 


V. 


Peacock. 


The jury found that, since October 1, 1803, the 
plaintiff hatl been entitled to a jburth part of the 
profits of the partnership trade. 

< 

Park, Marryal and Pest for the plaintifl'. 


The Attorney General, G-arro-uy and Richardson, 
for the defendant. 


Po/rrijrfcand Kaye rj- Frc$hjidtl *) 
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Monri.iy, 
.Muicli C. 


A warMiit, 

XxmU t a Jt. /<». 
i;otji ^ 4 I «1 

tf i»it r I' <J>r< * * 
It d \o ins St r- 
\ i\\{ and ano* 
tiu 1 pLi^m as 
spt Cl d l>aiiilW * 
'1 lii> 111 t oiibc 
qm*m o i ikc 
|)os‘>i S'»UM> nl 
thi* ii‘»i ils in tu 
sliop, but till* 
busint s^ t)l I be 
^b^^p, llu»u« li 
%vuliout tit 
liaticr\ inui^’- 
tcucx* isi?incd 
un ipjtttt itlv 
itt u* 11 d bile 
thiii ^ art «> 
itti Ut d, t u 
ti kIv 1 I u nulls 
\ii .<i r t>l ban! 
lupti \. lb Id, 
tliat ib< jto)'» 
pass imtit » ’ K 
tninni *• ’t i to 
tin. a sun " , 
as tbc p* 
loll ol tb r 
■vaul >\ ibt 
posst -m ot 
iliP iuast«.r n d 
llu ‘ tintb wi 1 
lima in tbc ;> » 
*4*»» (/*'), 
(tuH </?■*!»< •' i 

ot tIu b mkiupt 
nt tia iMiu 1 1 
Iht b».iiKui^»ii > 


Jac KSnv other'?, as^I^^;nec.s of Robtksox, 

.1 bankruptIiivjv ami atller^. 

’^■’IvOVKIl fok gootK taken in execution under a 
judgment agaius*^ the bankrupt at the suit of 
the de^endautb. ‘ , 


•ws 


Rohhuoii U'rfs amercer at Whitehaven in Cum¬ 
berland. 'I’bc defendant? were h:.s bank^'n., and to 
cccurc er'itain advancer vvLich (hcv had made on 
his account, he gave them a'variant '’'f attorney.' 
f pon tills thf > entered up judgmer.r and sued out 
a writ of //(Vi I’aaci'i, indorbed to hny 4(K)(>. 
These being no bound bailiffs in the County of 
Cumbeilamh the Urnidiit from the Sheriff uas 
diircted to ^ ’llwmpLO'.:' akA R. SH'ickett, two of 
Roh/n‘>'u\ shopmen. Thi wat rant was delivered to 
ihem on‘'atuickv, the 7th o<’.''lay ISOS, and they 
were lb -'1 red to take. p*^ ion of all/ioi/zwou's 
st('('k in tiade under it. I her'' n as evidemee, whieli 
was cputradictcik that had left 7?e/ym- 

so7i\ senile .s,x wx-ck*. hclbie. Having got the 
warrant, Thompsen Awd St riche (t remahied in the 
hlioji till night, when the\ locked it, and Ciulied 
aw'ay tin* key. Jhit on tlie INfonday morning, they 
again jinxed it, and although Rob'ntsoyi did not 
inttircrc, Inisincss was carried on apjiaicntly as 
US" ik O ' the evening of this dav, Jlobbmn com- 
nutted n- act of bankruptcy by assigning all his 
efltcts hv dLCx\ io Jac!son, one of the jilaiutiffs. 
A comufM'Kni of bankrupt was Mied out against 
him the 14rb of the saim. ino'nih, on the petition 
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of one Ritson. The goods were aftcrwwrds sold by 
public auction under the warrant, Thompson and 
Utrkkett having rcniamed in * possession from the 
time it was delivered to them,—The question, of 
< oursc, was, whether the bankruptc*j' should over¬ 
ride the execution ? ' 

' V 

Lord Ellenborough.; How can the possession 
of the servants beadver.se to that of their master ? 

Even suppo.sing that Thompson had left Robinson’s 
service before the execution, still Sirickelt conti¬ 
nued in it; and as he was tenant in common with 
the other, there w as a continuance of the master’s 
pQs.session through him. The goods were certainly 
in the possession, order, aw/(Z i.y/ioA’/Vio;/. (</) of the <“) 2 i Jac. i. 
bankrupt when the bankruptcy haj)pencd, and 
therefore passed to his assigfiees, notwithstanding 
the execution. I remember an execution in the 
north, where the warrant was delivered to a gentle- 
man’s butler, who cCntiuued t.o serve up uijjc, and 
to wait at his mastcr’s'table as before. . The Court 
lias more than once expressed an opinion, that tliere 
ought to be bound bailiff's in Caimborland as in 
other counties. They seem to have sujjposcd here, 
that a possession aliene to the master’s dissolved 
the relation between him and his servants; but 
they w’crc wrong in point of law. Had they deli¬ 
vered the warrant on the 7th, to a bound bailiff, and 
put him in jiosscssion, all w^ould have been right. 

Topping for the defendants then objected, that a tra,irrcom- 
the action eoultl not be maintained, as the assign- ba.ikiupicv, by 

^ as^ignin;, :;ii hij 

stock in trade to A, wlio is a par^ to the deed of as.sunmcnt. Aliiioush A. cantiot himw-lf sue 
outa commissiongt bankruptagamit him. upon tins ftct of bankruptc^i iic lua^r actas an asbignee 
under coioinission sued out upon U by athlril person. 

VoL. IL E 


inent 
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IftO!).' 



Jacks ON 


r. 

Irvin. 


meat relied* upon as an act of bankruptcy was to 
Jacliion, tlic j)laintill’ avIio could not coaiplaiii of a 
(.Iced to which he wrfs a party. 


. 'll 

w 


Lord Elle!*boi 50 ugh. Jachon could not have 
been the petitioning creditor; but there is nothing 
, to prevent his acting as^^n assignee under a com- 
i .inissiou sued out on the -^tition of another person 
who was no party to the deed (d). 


LI, an action by 

tl»(’ d'signvH’stit* 
•\ brtnkrti{)(» 
upon proof ib'tt 
lljc pc'iitionjhg 
ctfditor’s (Irbt 
oiif.e cxisttui, 
liie law will 
pu'sunic that it 
conlliuiid ^lov^ n 
to thu time of 
'he bankruptcy. 


An olycction was likewise taken to the evidence 
of the petitioning (Creditor’s debt.—-An entry in the 
bankrupt’s books was relied upon, made some 
months before the act of bankruptcy. This stated 
him to he then indebted to Ritson above 200/.; 
but there was no evidence that the,debt continued 
down to tlui time of' the baukni],tcy. However, 
Lord Ei.r.EynoKOCGn held, .that the debt being- 
proved toha^■c once existed, its continuance would 
be pj-esumed. 


The plaintiffs had a verdict. 

The AHonmj General, Garrora, Park, and Scar'- 

icit, for the j)!aintifTs. 

Topping, Liitlediile, Paine, and Richardson, for 

- the (Icfendauts. 

«* 

(Attoinics, Clninellsiwd Fa/coi^.] 


(y'l In liaiuIuiTl v, IJuroii, cannot Set it up RS an act 

il, jiUI, }i. in which il was of bankruptcy, the coinmissiou 
that th?y who are privy wassued out by the very persons 
a iViindiili nt tli.sAi of \vh» were privy to the deed. 
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Cohen v . Hincklli. 

^HIS was an action on a policy of'insurance On 
the ship Union, at and from Poitsmouth to 
Quebec. The declaration st;ated, that after tlie “^hip 
set sail from Portsmouth, and before her an ival at 
Quebec, she was wliolly lost by the pciiJs of 
the sea. 

As the plaintiff's case was at fiist shaped, the 
only evidence of the loss was gi\ cn by the plain- 
tiffS son, who swore, that on the 8 th or 9th of May 
1806, he saw the Union at Portsmouth, in Stoke’s 
Bay, going out with other ships for Sj)ithead, and 
that she had never afterwards becnhcaid of. 

The Attorney Genergl objected, that this did not 
prove that the ship eKn- sailed .from Poitsmouth, 
ami still less that she ever sailed foi Quebec. 


Monday, 
March 6. 

In ^iTi action on 
a policy of in¬ 
surance, where 
a loss the 
pelil>oUhc sea 
is to Ik interred 
tiom the slop 
not he mg heard 
ot alar her 
sailiii/, Uic 
planitif) 

provt. that when 
sIr letl the port 
ol uutlitshewas 
hound upon the 
\oydgeinsuiied- 
Tor this pui- 
pose tlie nmtoy 
bondf Tiii nUo\ 
ing the port of 
ih ^tination m 
t} t cuiDinon 
form, IS p7i7nd 
Jticii evidence. 


(iarr'oro contended, that it was the best evidence 
the nature df the case admitted of; that the pre¬ 
sumption from the facts pioved was, that the ship 
had perished on the vo^yage to Quebec, and that 
the policy being “ at and from Poi tsmoutb, ’ the 
loss was covered by it, even supposing that the 
ship sunk while she lay there. 

Lord Ellenborough. Even in that case you 
must have shewn, that she was at Portsnwuthy on 
the voyage insured. Butthedeclaiation states, that 

E 2 the 
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t. 

lllX( hi-LY. 


tlu' loss lja^>pe 7 ic<l after the sliip sailed from Ports¬ 
mouth to C^iiebcc. You must ^ivc some evidence 
that she sailed from ihe one place to the other. 
Ihit when she left Stokv'’s liay, how do I know that 
slie was iiot hound to the East Indies? Ifvo\i 
could shew that she had a particular destination 
hy chartci-party, I should presume that she sailed 
<m the chai tcu'd vo> a<;-e; or if 3 011 could shew that 
die wascleaied out foi a particular port, I should 
picsume that she set sail for it when she dioppeci 
from her moorings. But you have laid no founda- 
riou ior any piesumption upon this subject, citHei 
cue way or another. 


Thore;/rr>y /w//r/was then j)ul in, which had been 
eveculed at the custom-house Iry the plaintiff a* 
owuei, andChn toplni Rowland as Captain of tlu 
Cnion, oil the 2Sth of Ajuil iHOf). In tlio hod}' ot 
this instrument no uu'ution whatever is made of 
the pi.ice to wliieluthe ship was bound, the paitie.s 
meiely (‘iio-aging that slie .should not sail without, 
noi depait fiom, eoinoN witlioiit leave ; hut at the 
bottom of if tlie^e woids wricwiitton—‘‘ Conroi/ 
bondJorQudm'." An olfu er fiom the customs 
stated, that it w as aeeoiding to the course of ofiice 
fo wilte the^e \vords upon the bond, and that 
thoiiuh he di'.i luA nei'.oiialp know of any act of 
olfu e benig done upon it, lu* had no doubt that a 
eeitiiicate and othei jiaj'cis for avo3agc to Quebec 
wi'ie (Uli\cjed to the caj^tain before he sailed. 

J.oid Ki,i,t.MtououGii. I think this is .sufficient 
pnmd facie evidence that the ship sailed on the 
tiiisiucd. 


It 
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Itufteiwards ap])carc(l, liow cvcr, that she sailed 
v’ithout convoy, and that, tlie plaiiitifthvas privy to 
tliis fact, so that hy 43 G. 3. Cr 57. s. 4. the policy 
was vacated, and the defendant had a vevdiei. 


3 8o<;. 



COHEV 

t’, 

lltNCKLET. 


Carrow, Topping, and for the [)laintiff. 


The AttorneyGeneral-dmXTavh fuvtlic defendant, 


[/Vttornit s, Palmer ami Ci radei tj* C • j 


^ Vide CiYccn v. Brown, 2 Stra. 1 ipy, Newby i. Head, Park, 85 . 
'iVemlow i'. Oswin, post^ 


BoiiRODAiLE and ajiotlier q. t. v. MioD/.r.TON, 


Marcli 7. 


npIirS wa.s an action'for usury ai^ain^t the same Ri an .irti’oii for 
"*■ defendant, and nj)on the same transaction, as in h,"niru<' 
the case oi'Brooke q. t. y. ATuiclkton, ante, voi. 1, |i"p,,'l’,on7tJie 
0.444. The declaration now stated, that the defen- ‘i'' "'Apni. 

r ' Otuiut tl.iy, 

daut forbore to frUkin.^ and Lacu the sum (/f iI4.‘J/. 'iiiiw.nr.Hfr 

, . , , rc/ieivo-j fioni 

7i‘.'from the iJlst [instead, of the COtii j ofj\pri] u.c-.uteiuiwu:, 

1 I I’XT' 1 /‘!! * a*» ii.irt of the 

ISO/, to the oth at iNovember tollovvmg. SLlill lent, :i 

city jin‘, wiijcli 
WAS foi 


It was proved, tliat /T. and 


Z., OJl the Cist of ''■•nt.jIaMaliil., 

^ 'ihis the l)or- 


April, received in London a letter from the defen - rower liu’samo 

rhiv p.titi into 

III*! bankers, who immediately him cndit for tlu* .imount, but who dirt not thems^dvea rendvo 
{♦.lymcnt t)t it till the followin'? thu.—tl^at ni to thi'* ’'Um then* w.i-* no forhcMtancy till 
and tli.it there thu'j .i fjl il varianco hrf.ucj) tlic d'''.!4iranon and the cvnlcjibr. 


K 


*> 

• > 


dant, 
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* « 


PAILE 


X\ 

MinritE- 

TOy. 


dant, sent from Frome in Somersetshire on the 
20th, containing various cash notes for the sum of 
242/. 7s., and that, on the 21st they actually re¬ 
ceived cash for the whole of them, except one. This 
was a cheque for 26 /. 8 upon Messrs. Hammers- 
ley and Co. bankers in London, drawn by Lord 
Cork at Froine, payable to one John King. The 
paper on which the cheiijiie was drawn was un* 
stamped. JV. and L. on the 21st paid it into their 
bankers, Sansom & Co. Avho immediately gave them 
credit for the amount. But Sansom & Co.i3id not 
present it for payment till the 22d. On that day it 
was duly paid by Hammersley & Co. 


The Attorney General objected, that as to this 
sum of 267. 8 j.-. there could be no forbearance from 
the 21st, and .that there was* still a fatal variance 
between the declaration and the evidence. The 
cheque being drawn by Lord Cork at such a dis¬ 
tance from the bankers u lio were to pay it, was 
void. Therefore, the facts eff its being remitted to 
fViltiins and Lacy, ami its being paid in by them 
to their bankers, went for nothing, and there was 
no loan or forbearance by the defendant of the 
26‘ /. 8 s. till the 22d of April. 


Garrozt', contra, contended, that though Lord 
Cork would not have been liable upon this cheque, 
the defendant was precluded from contesting its 
validity after he himself had sent it as cash, itiiad 
been received as cash by ir. and L., and their 
bankers had given them credit on the strength of 
it. Thus, in fact, it had operated as cash, ami 

being 
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being regularly paid, the forbenrance might well 
belaid from the 21st, when /F*and !£. found it 
available for 26 1. 8 a. 

Lord ELLf:NBOROUGH. The cheque was void in 
its creation. It is a mere blank. 1* have not legal 
optics to see its existence. Money was paid oh the 
22 d, and it was from thaL- day only that the for¬ 
bearance commenced as io this sum. The cheque 
is a mere nullity. If it had been lost on the 21st, 
it wo^ld have been the loss of a piece of straw. I 
rihould have been disposed to reserve the point had 
I thought it doubtful; but my opinion is so clear, 
that I must direct the plaintifi'to be called. 


I soy. 



DAILK 

I’. 


MiJ>1>LE-' 

XoX. 


Nonsuit. 


\ 

Garrozt', Jertns, and Marryat for the pluintilfs. 
77/6' Attorney GeiA’rdl and Lazees for tlic flcfcn - 


daut. 


fAttoriilf*-, Ua/cm Tr.fi S\nu.» ] 
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\Vc^ncHday, 
March b. 

to R all 
tlic licinp tliat 
b«- bhip- 
)K'(1 on board 

< rrtain vcsscla 

at nor 

r xcecriinjj 500 
ions» by C.tbe 
of tlio 
ronccin.— C. 
Miippt'fl on 
board of iln'se 
inily 71 
ti>n> ot lic'iiip 
^'11 ac< 4>unl o^' 

, but u|>w'iirfl> 
tif 500 tons ou 
.tccounl of 
other persons^ 
3lel(l, tbul H)u 

< onlrart iuii>t 
bo roufiuod to 
Midi hemp as 

< .‘‘hould diip 
iiS HftOUt to A., 
.md that A. was 
i<ot an^\lt’rwl))t•' 

4 

<1 tor more 
liaii tlu* 71 
cits. 


IIavw'aud and others v. Scougai-l and others. 

9 

was an action for the non-delivcry of 

The agTcement between tlic parties upon this 
sul)ject was as follows : “ Sold for Messrs. Scougall 
& Co. to Messrs. Hayward & Co. all the sound 
merchantable RigaRync hemp that may be loaded 
by the Pilgrim, Webster, and one or two other 
ships, not exceeding 300 tons, now at Riga, by the 
supercargo of the said vessels, or Messrs. Schmids 
Co. the agents of the concern, the names of the ships 
to be given ujj when reeeivcd,*at 81 /. per ton, &c.” 

The names of two other sjiips were subsequently 
mentioned, pursuantdo the agrecnient; but when 
they^arrived. along with the Pilgrim, it at)pearcd, 
tliat although IMessrs. Schmi<!s had loaded each of 
them with a full cargo of hemp, they had shipped 
by them not more than 71 tons on account of the 
defendants. This quantity was delivered to the 
jjlaintilfs; and the (picstiou was, whether the de¬ 
fendants were not hound to deliver .300 tons, so 
much havang been sliipped on board of these ves¬ 
sels by Messrs. Schmids at Riga. It appeared 
these gentlemen arc agents for various other Russia 
jucichaats, besides the defeudant.s. 
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The Attorney General for the pl;;iintilfs con- isop. 
tended, that it was immaterial on whose account 
the hemp might have been shij)|)C(i. The agreement 
purported an absolute sale of all that should be Scougall, 
loaded by Messrs. Schmids to the.amount of 300 
tons. It was the same as if the aq,ents had never 
been mentioned, and there had been simply a sale 
of tlie cargo of the ships named. This agreement 
might be improvident, but the defendants coidd 
not escape from it. If a man voluntarily cove¬ 
nanted to do what was impossible, he was liable for 
a breach of his covenant. This was precisely like 
the case tried yesterday, in which Lord Eilen- 
borough held, that a man was liable upon sucli a 
contract, although lie had actually purchased the 
hemp at Petersburgh, andjie was prevented from 
delivering it in this country, from* its being seized 

and confiscated by tlie Russian government («). 

< 

. • • Lord 


(fi) SpUdt V, Heath and others, 
GuiidkuU Siitiu^s^ 7th March 
Actfoii tor not tlcltvoring 
certain quantities of Peters¬ 
burgh hemp, sold by the defen¬ 
dants to the plttintitf, to be ship¬ 
ped on or before the ^Ist of 
jiugust^ old st^le^ by ship or 
ships, the names of which wore 
to be given up when known. 
The Wilberforce and the Alfred 
wore afrerwards mentioned as 
the names of the ships ; but they 
arrived witli only a vcrybin'ill 


portion of the hemp on board. 
It was stateil by way of deience, 
that the defendants liail pre¬ 
pared a full cargo of hemp for 
these two sliips, which would 
have beeumuch more than suf¬ 
ficient to satisfy tbe^Contract; 
but that while it was coming 
down it) lighteTs from Peters¬ 
burgh toCronstadt, it was seized 
by the jlussian government, ami 
coiiHscateu ns British property ; 
and that the ships which were 
to have Uheu it on board were 

oblige^ 
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1809. 
Hayward 


Lord Ellenborough. As ajl the hemp which 
tlie Schmids were to sliip at Riga >yas not to belong 
to the defendants, this renders it improbable that 
ScovoAtt. they should mean to .sell what was not their own. 

In f.hc case alluded to, the party had agreed to ship 
and deliver a certain quantity of hemp, and, to be 
sure, nothing could excuse liim from doing so. 
But here the defendants only sold what they sup¬ 
posed their agents would ship for them. No doubt 
they expected Schmids & Co. to ship at least 300 
tons of ,;hcmp on their account; but they were 
disappointed. They seem to have contemplated* 
the possibility of this. They .say, in substance, 

. “ We will sell you all that our agents at Riga ship 

for us, to the amount of 300 tons. If they send us 
so much you shall have it; if they send us none, 
we have sold none to you.” The words employed 
are by no meau.s strong enough to intimate, that 
they had, undertaken to stU tjiat which did not 
belong to them, and .over which they had no con- 
troid. They, only refer to the hemp shipped by 
Schmid & Co. as their ow'ii agents. “Agents of 


(a) loKast.SOO. to cut tljoir cables an^l put to 

sea, to avoid the cmbar;;o. It 
was ajTgucd, therefore, that the 
defendants were not liable for 
the etibets of •‘.he conlibcation 
and embargo, which had pre¬ 
vented the hemp from being 
shipped by tin; 31 bt of August. 
ButjAordELLENiiORorGii said 
this case was decided by Atkin¬ 


son r. Ilitchic (t/), which was 
likewise a case of extreme hard¬ 
ship, and as the defendants had 
absolutely engaged that the 
hemp should be shipped, they 
were liable for thfs^'not being 
done, from whute\^r cause the 
circum.siancc had arisen.—The 
plaintiff had a >crdict- , 


the 
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the concern,’^ must mean agents qt^ioadlwc, not 1809 . 
general agents in the Baltic trade. 

Haywahp 

plaintiffs nonsuited. ScovGAit. 

The Attorney General^ Garroxc/Axxdi Taddy for 
the plaintiffs. 

/• 

Parkf Toppings and Richardson for the defen¬ 
dants. 

^ Fres^cld and Dennat <$' 



Parkin v . Tunno*. 


7 i.‘ir«iday, 
Mnicii y. 


rpHIS was an actipn jon a policy of insurance on if a ship in- 
goods on boarh the ahipXaurel, “ at and from in^*^oiTh"r‘‘^'rt 
Bristol to Montevideo, and any otheifcport or ports p'fvcmcr' 
in the river Plate, in possession of the English.” 

The plaintiff went for an average loss by the perils h- innintho 

^ ‘ ^ o ./ I bauds ot tlic 

or the S6A* tnemy, or I'rom 

being ordiTcd 
away by the 

The ship sailetl froin Bristol on the I5th July 

1807, with the goods insured, consisthig'of bot- H‘cy ijocauot 
tied porter, cheese, and other provisions. When mi i»hc reaches 
off the cd^t of Brazil, she encountci ed several very GootU i^^uru<rl 
heavy gales of wiiifl, and was in danger of foun- Mm; in 

bands of the 

enemy, are carried to B: aitid afterwards to C. Their condition being here inspected for tJie iir,st 
time tr<^ the oiiginal simiag of’ tlie ship, they are found to he almost entirely destroyed by se»- 
daiauc, which mieht have happened partly in the voyege to 4. or entirely in passing from ..d. to 
C, The underwriters are not itable for any j):irt of this loss, there being no db>tiiict evidence that 
tUe goods were injured while they were protected by the policy, 

dering. 
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•S, 


flerlng. Oil jlu* 15 th of October, the weather hav’> 
ing moderated, ;>he entered the river Plate. By this 
time, Monte Video ynd every otlier pla< e in tlic 
river Plate, except iNIaldonado, U'ere in the hands 
of the Spaniard.s, witli Avhoin ii e were then at war. 
The Laurel sailed for Maldonado ; but upon her 
arrival olf that port, .she was immediately ordered 
to sea by the Lnglish commander there, without 
])eing able to unload any part of her cargo, or 10 
receive anj’ repair. She then made for Rio Janeiro, 
as the nearest place of safety ; and having taken in 
water, she proccedcfl from thence to Trinidad, 
where .she arrived on the l‘Jth of January 1808, 
after a very tempestuous passage. Now, for the 
first time since her leaving Bristol, her hold was 
opened, and her cargo inspected. The bottles whicli 
had contained ’the ])ortcr wefe found almost all 
cither broken or empty, and the cheese and other 
provisions so much injured hyjthc saltwater, as to 
be of little or no value. But the witnesses exa¬ 
mined were Muablc to aseerfaiu when the goods 
had sulfercd in tins manner. They said, that while 
olf Brazil the Laurel shipped a great deal of water, 
.and that tlie damage was juobably done })arfly 
before she reaehofl Maldonado, and partly in the 
s'.disctpient portion of the voyage. 

T/ic Attorney General, for the plaintiff, first con¬ 
tended, tha*t the underwriters were liable for all the 
damage which shouhl be supposed to' have haji- 
pened to the goods till the ship’s arrival at Rio 
Janeiro. As all tlie places of herKestination, ex¬ 
cept Maldonado, were in the hands of the enemy, 

and 
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and slie was prevented from landino; lici; cargo 
there by the English commander, whose ciders she 
Avas bound to obey, the goods were still protected 
by the policy till she reached a place of safety. 


1 S 09 . 



Va l\ KIN 


V. 


Tunno. 


Lord Ellevborough. The slop's going to Ilio 
Janeiro might be the most prudent measure that 
could betaken under the circumstances ; hut I am 
clearly of opinion, that the underwriters were oif 
the policy the moment she sailed from Maldonado. 
They undertook to indemnify the assured for any 
• loss that should happen in a specific voyage, and 
their undertaking cannot lie enlarged by iinplica- 
.tion, nowever iieccssui A' it might be that the 
age should be altered. I cannot aild to the term.s of 
the policy, “ or if tlie said shipcannot enter any jiort 
in the river Plate, then tiirshe shall reach a jiort of 
safety elsewhere.”—l or any tlamage the cargo can 
be shewn to have sulfcrcd in the voyage fioin 
Bristol to Maldtmado, the assured have an un- 
doubted right to ref-.over : hut iipoi; the evidence 
as it now stands, I do not see that it is jiussihle for 
the jury to determine whether the goods did su.s- 
tain any, and if any, what damage, while they 
were protected by this [lolk v. 


The Attor7ie7! Gencral‘dxisw o\ci\, that the best 
evidence had been given which rlie nature of the 
case admitted; and tiie jury must estimate the da¬ 
mages according to the rules of piohahility. yVjui y 
was sometimes called upon to ibrmacertain conclu¬ 
sion upon more uncertain premises; as in the w'cll 
know n case of a father and son, wlio were hanged 

to^etiicr 
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isoa. together on .the same gibbet, where it became 
necessary to decide which of them was the survivor. 

lAillvlN' , *11 

r. Here the jury must ascribe the damage to the dif- 
Tunno. ferent parts of the voyage, according to the best of 
their Juflgment.* The plaintiff liad cflectcd another 
policy on the goods from the river Plate to the 
ship s port of discharge in the \Vcst Indies : but 
the second set of underwriters might equally well 
say, that it was uncertain whether any and what 
portion of the damage was sustained between Mal¬ 
donado and Trinidad. 

Lord Eilenborough. Prima facie the damage 
is referable to the second policy, unless the under¬ 
writers c.an shew that it happened before their lia¬ 
bility attached. Most likely a part of it was occa¬ 
sioned by the tempestuous weather the ship expe- 
ricnccfl in sailing to the river Plate; but there is no 
proof of this, and no evidence is adduced that the 
jury can safely proceed upon. Thfe burthen lies 
npon plaintiff to shew specifically, that the 
goods insured were damaged b^'a peril against 
which the tiefendant is bound to indemnify him. 

Plaintiff nonsuited. 


In the ensuing term, tlic Attorney Generalmoved. 
to set JLsicle the nonsuit on both the grounds.taken 
at the trial: but the other Judges concurred in 
opinion with the Chief Justice, that the risk 
ended at Maldonado, and that as the state of the 
cargo had never been examined till the ship reached 
Trinidad, thcre ^vas no sufficient evidence for the 

jury 
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jury to presume that any part of thenlaraage had 
happened while the policy remained in force.— 
Rule nisi refused. 


1809. 



PAnkix 


Tun>}0. . 


The Attorney General, Park, and* Taddy, for the 
plaintiff. 


Garroxo, Scarlett, and F. Pollock, for the defen¬ 
dant. 


(AttomieSf Painter and 


• Vide Blackenhsigcn V. the London Assurance Co. vol. 1. 
p. and the cases there referred to. 




Kist and othens v. Atkinson and others. 


Kliday, 

March 


^jnS was an action for commission alleged to be i» is .'i^^roed 

1 . 1 • p between J. and 

due to the plaintitrs in respect or a cargo or b. th,u.4iur 
wheat they had shipped for the defendants from 
Konigsberg to London. of»"i^- 

cihe quality* at 

When the wheat in question arrived, ^thc defen- {Jr^Bfaing. 
dants insisted it was of a much inferior quality to 1 he wiient 
that which they had ordered. Thc v'^ therefore sold being louud 

, 1 ' r* 1 1 • •/V' upon its ariival 

it under protes^on account or the plaintms, and to beut an in. 

ferior quality, 

B, brings an action against A, for ;i breach of the agreenrent, and recovers damages —Meld, that 
A. cannot afUTs^aids inainlniu nn action dgainsl B, for the cotutnisslon, as his claim for tLsmi^bt 
have bceii given in evidence ! , *he foimer iciiou to reduce the damages. 

afterwards 
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1 ’. 

Atkinson. 


iiftonvaids 4)rought an action against 
bicach of contract, in which tlicy 
^99 /. 9 s. 


them for 
recovered 


Garron; contended, that the plaintiifs had now a 
clear right to their commission, according to the 
terms of the contract. For any damage which the 
defendants had sustsined by the bad quality of the 
wheat, they had received a full comjjcn.sation. 
Therefore thing.s stood between the parties exactly 
a.s if the wheat had been of the quality ordered, 
and the agreement had been in all respects fulfilled 
on the part of the plaintiffs. 


Lord Ellenborough. The facts which the 
present plaintiffs now rely upon might have been 
given in evidence, to reduce the damages when 
they were defendants. I consider the accourif as 
closet! l^twccn the parties fiy the former verdict. 

* y 

IMaintiffs ^nonsuited. • 

« 

Garroic, Toppii}’^, andi-'</r;j^«e7'forthe plaintiffs. 


Park and Tiiddp for tlic 


defendants. 




[Att<)rnic^, Vrucn und Paimfv C«.] 


Vuk t’. Butter, 7 Enst. 479- Fisher ru Samu^a, 

vol. 1- [), 190 . 
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1 809. 


De Tastet and others t\ Baring and others. 


Fridflv; 
March !()• 


•ithcr tlie 30th of December, 1807. 


'J'HIS \va8 an action by tlie indorsee.s against the nnisofex- 
indorsers of two bills of exchange, drawn in Sonw^e 
Lomlon by J. Hodgson npon JozeLuiz da Silva at t«B!Tntin» ‘ 
Idsbon, each for the sum of 2220 mil, /OYicis, and XrwJrZby 
falling due, the one the SOtli of November, thc*® ‘“^ 7"'*‘- 

” ’ cIiiintutLi-tbon. 

Whon the bill* 
bccfinic due, 
Lisbon was in 

It was admitted, that the defendants ivere liable 
as'iftdorscib of these bills, and that the plaintiffs as "rt’d®'*'c 

indorsees had been paid principal, interest, and all upon 

I , >'> T^oiidoii, 

cJiar^es, except re-exchangc. i he tjuestion between ti. aiu not 
thp^^arties was, whether the plaintiffs were enti- dmas'^ndid 

tle<l to recover any and what rc-exchangc on both Xla^Xtiicr 
oi-eitiier of tlie bills,.* * »uiMtiinic 

7 • there WHS ail 

•* estahli.shecJ 

XV 1 z' 1* ctMir^c oi ex- 

i)n the 7th or Apm 1807, a tew days after p\ir- cManj>e between 
chasing,these hills from the defendants, the plains mndon!‘'‘* 
tiffs^mlolled theih and remitted them to Messrs, b" 

Jeronimo Reheiro, Neaves, & Co. at Lisbon, bv 
whom they Avere presented for payment. Before to rc e*- 

, * I Chan(>e was 

either of them became due the French hatl taken <JEaiWcdbv 
jiosscssion of Lisbon, and the Jhiglish were ex- tiioMMn’taftpr, 
eludedYoJJ^l’ortu^'ul. However, Mcssrs.dcronimo tT"-'a!i*'Y,hp. 
llebeiro, Neave.s, & Co. re-diew upon the plaintiffs 
Ill respecit of the hills in question; one re-draft 
beingdated24thDecember 18.07, and theotherSOtli 
January, 1808. Both were drawn at the Exchange 
VoL. II. ]■ of 
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I 809 . of 68,—tl)e^bills having been negotiated in this 
country at 62,—thus making a ditfci cnee of 6 {/. per 
V. milrei (a). When the re-drafts arrived in London, 
Bariwc- dishonoured by the plaintiffs. 

(fl) Sum paid •' ‘ 

4] cfendauts for ^ 

lur'/.sj. Garrow for the defendants contended, tliatPor- 

is 7 il*i 5 s" 4 d^ tugal being an enemy’s country at tlic time M'ben 

these bills became due, no British subject was lia¬ 
ble for re-exchange upon them ; and that at any 
rate no claim for re-exchange could be set up by the 
present plaintiff's, as they had rebised to pay any 
to their indorsees, and therefore were not danini- 
Iled in this respect by the dishonour of the bills. 

The Attorney General answered, that the plains 
tiffs, however they might have refused to accept 
the re-drafts, tvere clearly themselves liable for rc- 
cxchange to Messrs. Rebciro, Neaves, & (’o. By 
indorsing the bills, they bad undertaken that this 
house on certain days sliould receive at Lisbon cer¬ 
tain, sums of Portugueze ihoney, either from Da 
bilva, the acceptor of the bills, or failing him, 
from any person who would advance the money 
upon drafts on the plaintiff’s at the current cx- 
<-hangeof the day. Da Silva’s property being seized 
by the French, lie was unable to pay, and the 
holders of the bills had therefore an undoubted 
right to ^resort to the other alternative ol‘ the in- 
doi’.scrs’ obligation, ami to raise the stuns specified 
in the bills by re-drawing upon London, however 
disadvantageous the exchange might be. If the 
plain tiffs*had refused to accept the re-drafts, they 

might 
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Tuig’lit ])C compelled to pay the amount'of them by 1S09. 
an action on the bills. Ilavine: thus incurred a lia- 

V rASTKt 

bility for rc-cxchangc by the dishonour of the bills, v. 
they had a right to come upon the defendants, who 
w ere tlieir indorsers, and had contracted the same 
engagement with them which they themselves had 
with their indorsees at Lisbon. It would have been 
no answer with respect to the principal money, 
tliat that had iiot been paid by the plaintiffs. No 
more was it as to the re-exchange. In both cases 
a* liability to pay when legally called upon, was 
.sufficient. 

Ml, ^ 

Lord Er.r.ENBOROUGii observed, that the ques¬ 
tion must depend upon the usage of merchants, 
and directed the jury, to fmd*for the plaintiffs, if 
they had either paid or become liable for re-ex- 
change themselves. 

• • 

• • 

A fidl special jury, after some deliberation, found 
a verdict for the defendants, which the Court after¬ 
wards refused to set aside. 

T/ie Attorney General and Littlcdale for the 
plaintiffs. 

Garrow and Marryat for the defendants. 

[Altoruics, Coojier Lowe jaul Cregson Dixort.']^ 


Vide Mellish v, Simeon, 2 II. Bl. 378. 
3 B. & P.^35. 


Pollard i\ Herries, 
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Satuulay, 
March IX, 


A rcHldln^af X. 

cnijiloya ii. ic- 
siding at 1’, lo 
procure (Mo¬ 
ment ot a bill 
there, and tu 
remit tlie pro* 
ducc direct lo 
)iim at X. — B, 
receives pay¬ 
ment ot'the bill, 
bat remits die 
produce to 4 
third person at 
Z, lor -4.’k use, 
vhercb\ the 
vdiolo gets into 
the hands ot' 
crcditois. 
cannot main¬ 
tain an action 
<or money had 
and receivc‘1 
againjft R. to 
recover tlie 
amount of the 
sum received in 
payment of tiic 
biih 

I 


f 


DuNC’AN V. Skipwith. 

MONJ-: .Y had and received. Plea, tlic general 
issue. 

Tuddy for the plaintiff stated, tliat the action was 
brought to recover a sum of money wliieh tlie 
defendant had received in payment of a Frenc h 
ordonance (a negotiable instrument in the nature of 
our navy bills), which had been drawn by Gcnqnl 
Le Clere, at St. Domingo, on the minister of the 
marine at Paris, in favour pf one Taylor, and had 
been assigned for a valuable considciation to the 
plaintiff, a merchant at Fredericksburgh in Virgi¬ 
nia. The defendant then -residing at Paris as a 
diplomatic agent of the American government, the 
plaintiff’employed him tojnocure payment of this 
instrument, and desired that he.would remit the 
money d«eet to him at'Fredericksburgh. The 
ordonance was duly honoured by the Fiench go¬ 
vernment; but the defendant, instead of obeying 
his instructions, remitted the proeccuTi in hills, 
payable to the pluintifi’s order, to Mr. Patersoir, 
president of the bank at Baltimore. The eoiise- 
<iuence was, tliat the plaintiff’s creditors had got 
possession of these bills, under a pretended autho¬ 
rity derived fi om a deed of trust. But as the defeii- 
dant had not jemitted the money in the manner 
required, he must still be supposed to have it in 
his hands, as he liad received it,—for the plain¬ 
tiff’s u.e. 


Lord 
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Ellenbouough. Having no special count isop., 

for misconduct, 3^011 fail m limine. Besides, the di ncan 

defendant had a lien upon the money received 

.1 r. 1 .<<!••• Skumvith. 

rrom the French government tor Ins commission, 

and Avas not hound to part with it till that was 

satisfied. In short, you have no declaration to sus- 

tain A our case; and a’ou have no case to be sus- 

tained, if you hud a declaration. 

t 

Plaintiff nonsuited. 

. Taddy for the plaintifl'. 

Harrow and Park for the defendant. 

• • 

1 

r\ttornu*s nVs^piii aii(i DtrHct.j' 


i\lAaSHAI*I. V. pARKEll. 


Sn(iin.lay» 
iMarcli 11. 


n^inS was an action on a policy of insurance on xhp wutcnceof 
itshfaluedat 1)50/. on hoard the Danish ship 


(Jnpido, from Mount’s Bay to Leghorn. 

rcccivctl in evi- 

J. Warren for the plaiutilF, at first satisfied him- 
self with proving, that a cargo of pilchards was put i'^[gbocn'!a|r' 
onboard tlie Cupido in Mount’s Bai’, aifd puttimr li- 

... ^ ceiico I!, pnmi 

111 a minute o) council, which directod a licence to tacicevi.ienc<>, 

I 1 e* 1 • 1 * /> •! T 1 Ihntwlicna 

be granted h>r tlusslupto cany a cargo or pilcharus shipieiuicr 

port ofouliit, 

she sailed upon flie voyage insured,—(ioo<U prolt^ctrd lay a valued policy, being onpturcfl, are 
ftiiuiemuetf as lawful pii/r, the the The ussured may neveiiliole^s 

its tW a total ioofi. 

F :> 


to 
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Mahsiiall 

r. 

Pauker. 


to Leghorn, and a sentence of the French Admi¬ 
ralty Court, Avhereby the cargo of the Cupido was 
adjudged good prize,'the captors paying freight to 
the captain, to whom the vessel was ordered to he 

ft 

restored. . 


Garroxv for the defendant objected, that there 
was no evidence of the ship having ever sailed on 
the voyage insured, and that the sentence was not 
by itself siilficicnt evidence of the ra])turc. 


I^rd Ellenborough. From the licence, wc 
may presume that the ship sailed for Ix*ghoi n(//) ; 
but certainly the plaintiff has not proved that slic 
was captured on her way tliithcr. You must lay a. 
foundation for the sentence. At present it is merely 
in vacuo. Prove a capture, and I will rec-eive the 
sentence as evidence of the facts on Avhich tlie 
condemnation proceeded. 

A witness was then called, who stated, that the 
ship Was taken by a French privateer within a short 
distance of Leghorn ; that she was carried into that 
port, and that the cargo was there sold b\ Da?by& 
Co. to whom it had been originally consigned. 


Garroxv contended, that as the cargo had reached 
its destination, the underwriters were discharged; 
and that at any rate they could not be liable for the 
full sum of 11.30/., as the freight, which was 


<*i) Vide Cohen v, Hiucklt'Vy 51, Twemlow v. 

in cl ruled 
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included in the valuation, was to be paid, not by 
the assured, but by the captors. 

Xord Ellenborough. The cargo was inter¬ 
cepted on the voyage insured, and Though carried 
into Leghorn, and spld by the consignees, this is 
the same as if it had been carried into any other 
hostile port, and disposed of in any other manner. 
It never reached the agents of the assured. The 
sale was for the benefit of the captors.—Nor, with¬ 
out evidence of fraud, can I disturb the valuation. 



Marshall 


V. 

Parker. 


Verdict for sum insured. 

J. IFarrcu for the pluintiff. 

Garro‘:c, Ptirk, and Scarlett for tlie defendant. 


[At^orn4^, and 


ndeShayrv r. IVlUm, 2 lOp. 
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COURT OF COMMON PLEAS. 



SITTINGS AFTER TERM AT WESTMINSTER, 


Saturday, 
Feb. lU. 


Finnerty v. Tipper. 


In aii action for 
a Lbcl, thi‘ 
plaiiUl0' c«tinot 
give ill evi¬ 
dence otiier 
libels published 
concerninsf liiin 
by the d^ien- 
dant, unless 
they directly 
refer to the 
iib(d set out in 
thedcclarciUmi. 


A 

•J-HIS was an action for a libel publislicrl iiiv a 
periodical work, called “The Satiiist, or 
Ikfonthly Meteor,” w*!iich stated (anunig^t other 
things), that the plaintiff being prosecuted by the 
Attorney General, had fled the country, that he 
might save himself from tile pL'Ior)'. 


Tn’additidn to the libel set out in the dcelaiw 
tion, the plaintiff’s counsel proposed to read ex¬ 
tracts from subsequent numbers of “ The Satbist,” 
to prove the malicious motive with which the for¬ 
mer libel hud been published. 


Sir James Maxsfiei.d, C. J. Unless the subse¬ 
quent publications expressly refer to the libel for 
which the action is brought, they cannot be read. 
You might ns well give in evidence one liighway- 
robbery on the trial of another. 

t 

Best, 
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Best, Scijcaiit, Clifford, and contended, 

that the subsequent publicutlous were admissible 
to shew, quo anlmo the defendant liad published the 
libel declared upon. They were not oftered as part 
o/the present cause of action, or tp aggravate the 
damages. If the plainthf wished to recover a com¬ 
pensation for any injiiry he had sustained by them, 
he was certainly bound to bring a fresh action. 
But they might clearly be used to explain the 
defendant’s act in publishing the original libel. 
For this purpose, inactions like the present, subse¬ 
quent libels and subseejuent word*-; of defamation 
were constaritlv^ received in evidence. In a late 
Case in CmHpbell\s Reports^ tins point l}a<l been so 
ruled ]jy Lord EiIcnborongh, in an actioTi for 
words (a). So, in tlic casc^of Carr v. Hood, wliieh 
was an action for a libel contained in the second 
edition of a book called My Pocket Book,” the 
first, second, and^bhinl editions of that |?ook were 
received in evidence, and likewise a number of the 
Monthly Mirror, a work published •by the same 
defendant, in which he continued to abuse tlje 
plamytl', Sir John Carr. The same doctrine was 
recently held by the wliolc court of K. B. in the 
case of Tate V, Humphrey (^), from the Oxford 

Circuit. 


isop. 





V, 


Tipper. 


(a) Rustcll iVPQuisWr, 
1 Campb, 49- 

(h) Tate V, Humphre}/, Her. 
Lt'nt Aissizes, 1808, Cor. Gra¬ 
ham,* B. Action for words of 
perjury. To shew the quo a/ivno. 


the plaintiff offered in evidence 
a bill of indictment which hail 
been subsequently preferred by 
the defendant against him, and 
which the grand jury returned 
ignoramus, 'I'he defendant's 

counsel 
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Fin xertv 
r. 

Tipper. 


Circuit. Even in criminal cases the same principle 
was recognized. Thus, in The King v. Hart, the 
ctlitor of the Independent Whig, when the defen¬ 
dant came up for jinlgment, many papers were read 
which had been published subsequent to the libels 
set out in the information. 


Sir Jaufes MANSFiEi.n, C. J. I am still of the 
same opinion. If the doctrine contended for were 
to prevail, it might hapjien that the lirst libel might 
be almost nothing, while the second might contain 
the most shocking imputations ; and the necessary 
l onsequencc would be, that the jury would give 
flamaiics for tlie second libel in an action for the 

O 

lirst. Besides, with respect to the second libel, of 
w'hatever crimes it accuses a man, it may be true ; 
and the defendant has no opportunity to prove the 
truth of it, ludess it is made the subject of a dis¬ 
tinct action. I do not say, that a subsequent pub¬ 
lication may not so tar refer to the subject of the 
tleclargition, as to permit it to be used in evidence ; 
as, for instance, suppose .i man published a libel, 
and afterwards publislud a paper, saying. Jjjat 
every thing in the libel was true, that would not 
be a new, distinct, and substantive libel, but might 


counsel objected, that this was 
the subject of iln action for a 
malicious prosecution; but 
Graham, B. received it as evi¬ 
dence to prove the malicious 
intent with which the words 
were spoken.—^The following 


term an application was made 
to set aside the verdict for the 
plaintiff on this ground; but 
the Judges were of opinion, that 
the evidence had been properly 
admiUed, and a new trial was 
refused. 


be 
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be read at the trial to prove the inalipe of the ori¬ 
ginal publication. I do not think that any case 
can be authority, which goes farther. With t'e 
cases which have been actually cited, lain disj)osed 
to agree. I know that in actions tor Avoids it lias 
been allowed to give evidence of Avoids subse¬ 
quently spoken; hut I bellcAa; that has been re¬ 
strained to Avoids relating to the same subject. In 
an action for AVords of peijury, I do not believe that 
any judge has received in evidence Avoids subse¬ 
quently spoken by the defendant, accusing the 
’plaintiff of murder. Upon consideration, I think 
the case before Mr. llaron (Jraliam Avas riglitly 
dccidctl, inasmuch as tlie circumstance of prefer¬ 
ring the indictment Av'as there proA’cd to .sIk w tlie 
malice, and the indictmentjtself, in point of iiiet, 
merely repeated theAvortlsfoi Avhieh tlie action Ava.s 
broi^s'ht. But had it been an indictment for a liis^h- 
Avay robbery, I should have thought A'cvy diffe¬ 
rently.—With'rcgard to Sir 'John Carr's case, it has 
not the least relation to the one hefole me.* That 
Avas an action by an autiior for a severe animadver¬ 
sion on sonic of his Avritint>s. The defenc?*Ava.s, tliat 
this Avas written in the fair spirit ol'criticism, and 
that it Avas not published Avith a malicious intention 
to defame Sir John Carr. Therefore, the manner 
in which the Avork itsell’ was sold, and aiiv otlicr 
papers published by the defendant, to^hcAA’^ that he 
Avas actuated liy malice iii publishing the libel 
complained of, Avere certainly admissible evidence. 
—I ha\'e looked at the ])a.s.sag-es now proposed 
t Be read, and it would be the mo.st monstrous 
injustice to the defendant to receive the wliole of 

them 
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them in evidence. Yon may read the sentence if 
you will. Farther 3 0U must not go. 


The following scn'cencc was read accordingly, 
from a Number of “ The Satirist” published after 
the action was brouglit:—“ We certainly did state 
in our last number, that we understood Peter Fin- 
uerty had quitted the country, and we had good 
grounds for believing that he haf!; but it now 
appears, tliat he merely spread a report of his ab- 
.sence, and remained concealed in London (a).” 


Shepherd, Serjeant, for tlic defendant, proposed 
to pro’i e, by way of complete answer to the action, 
that the plaiutift' had proposed, as a question for 
discussiojj in a public debating society, of which 
he was inanasrcr, “ Whether the editor of the 
Satu’ist, or a uotoriou;? pickpocket, was the greater 
nuisance to s&cictythat he had caused boards, 
with the question pj intod upon them in large cha¬ 
racters, t^'bc cai lied througli the streets ; a’jdj-Jtiat 
when the (|ucstion came on, he took an active part 
in tlie debate, giving the decided preference to the 
pickpocket. '^J'hese facts, it u as contended, on the 
authority of jlnlhonif Fasquins case, before Lord 
Kenvon, wo.uhl entitle the defendant to a verdict. 


(- 7 ) Mead v. Daubigny, Ponk.Cas. 125, 
ib. Rt'x T. Ibill, 1 Campb, 


Lee r. Iluson, 
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Sir James Mansfield. I cannot "o so far as 
Lord Kenyon is stated to have done. Tlie decision 
of that case, 1 rather think, •vvas incorrect in point 
of form, tliough it was correct in point of justice. 
If a man is in the liahit of libciling others, he 
complains with a very l>ad grace ofbemg libelled 
himself, aiid he cannot be supposed to suifer much 
injury from this source, liut I cannot say that lie 
suffers none, or that he loses his right to maintain 
any such action. The evidence opened does not 
amount to an absolute defence in law, but wll be 
most essential with resjiect to t!ic damages. If 
two men are concerned in publishing monstrous 
libels against each other every day, there can be 
no claim to damages on either side. 


1809. 

Finnbrtt 
' r. 

Tipper. 


Verdict for the plaintiff.--Damages l.v. 

Best, Serjeant, -euml Adolphus, for the 

plaintiff. 

. • 

Shepherd, Vaughan, and Manley, Serjeants, for 
the defendants. 


Sa in the case of Crlm. Coiu Lord Wycombe, 4lvsp. 16 . But 
Lord Kenyon held, that the no- the bt tter opinion seems now to 
torious, undisguised infidelity he, that it only goes in mitiga- 
of the husband, was a complete tion of daman’s. Bromley r. 
bar ;o the action. Wyndham v. Wallace, 
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CASES A’]' NiSI rijjirs. 


. ' jJiL a ij.. ■ 


ADJOUUNEO SITTINGS IN LONDON. 


Doj>: ex < 1 . Pitcher v. Donovan. 
J7JECTMENT for a house in Cock Court. 

Pitcher luid let this house to one Quelle, from 
year to year, upon an agreement that cither party 
might determine the tenancy by a quarters notice. 
Quelle entered at Alichaelmas 1802, and occupied 
the premises for.some time himself. He tlicn un- 
ilerlet them to the defendant on the same terms on 
Avhich liehini-selfheld them: and things continued 
on this footing for several years.' But at Lady-day 
1808, Qucll^ gave a written notice to Pitcher that 
he shdidd deliver up ])osscssiou of the premises to 
him at Midsummer following, and a similar notice 
to the defendant, to quit the premises at the'^me 
jieriod. Thecpiestion was, A\dicther this was asuf- 
licient notice to deternune the tenancy within the 
nieaniug of the agreement? 

Manley, Serjeant, for the defendant, contended,' 
that the tenancy liad not been properly determined, 
as the quarter’s notice ought to expire at that sea¬ 
son of the year w hen the tenancy commenced ; 
and cited, as in point. Right ex d. Floivcrv. Darby, 

1 T. 11. 1.5p. 

Bestf 
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Best, Seijeant, contra, insisted, that althougii in 
the common case of a tenancy from year to year, 
there must be half a year's notice to quit, expiring 
at that season of the year when the tenancy com¬ 
menced ; yet where it was expressly agreed be¬ 
tween the parties, that a quarter’s notice should 
be sufficient, their meaning must be tahen to be, 
that the notice might expire at any of the four 
quarter-days when the rent was payable. 


1809. 



r. 

Dovovan. 


Sir James Mansfieli), C. .T, saved the point; 
and the Court ofC. P. being of ojunion that the 
notice was insufficient, ordered a nonsuit to be 
entered. 


Besl, Seiyeant, and Hemming, for the lessor of 
tlie plaintiff. , • . ' 

Manley, Serjeant, for the defendant. 

» • 

filttorifles, Dodd and 


Christie v. Griggs. 


'Thu 
r I b. 


was an action of assumpsit against the i n aciiou 
defendant us owner of the Blac/cua/l Stage, on 
which the piaintiffj a pilot, was travelling to 

il*v the 


omch broke down, and ihoplaintilT, tiavcUing by il as h passenger, wa*? hurt; to pri i ■glipt mv,. 
it 19prtinrf,enougli 10 give eviduiiLO oi tht-coach hrtving hrukc* doviiliai hich urgi;- 
gence wU* be inferred.—^'I’hc proprietor of a .stage corxh ih not aUMtcrahlu for anN auM/e liidt 
sa^y happen to a pasbcuger, from llic cuar li being ov^.riurncd b\ a more accideut. 


London, 



so 


, CASES AT NISI PRlUS, 

ISO'), London, Ariien it broke doAvn, and he was greatly 
'"Y-^ bruisetl. The first count imputed the accideiit'tb 
the negligence of the driver; the second, to the 
CuiGGs. insufficient^ of the carriage. 

The plaintiff having proved that the axle‘d:ree 
snapip'ed asunder at a place where there is a slight 
descent, from the kennel crossing the road } that 
he was, in consequence, precipitated from the top 
of the coach ; and that the bruises he received con¬ 
fined him several weeks to his bed—there rested 
his case. 

Best, Seijeaiit, contended strenuously that the 
plaintiff was bound to ])roceed farther, and gl^c. 
evidence, either of the driver being unskilful^ bv 
of the coach being insullicien.t,. 

Sir Jamks Maxsfield, C. J. f think the plaintiff 
ha^vmade a prlmA facie case by proving liis going 
oil'the coach, the accident, ^nd tiie damage he has. 
suffered. It now lies on the other side to shew,.that 
the coach was as good a coach as could be niade, 
■and that the driver was as skilful a driver.as could 

anv wlicre be found. What other evidence can the 

% 

plaintiff give? The passengers were probably all 
sailors like himself; and how do they know whe¬ 
ther the coach was well built, orwliether thecOach- 
inan drove" skilfully ? In many other cases of this 
.. sort, it must be equally impos.siblc for the plaifitiff 
to give the evidence required. But when the break¬ 
ing down or overturning of a coach is proved, 
negligence on the part of the owner is iniplied. -He 
liJis always the means to rebut this presumption, if 

it 
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it be unfounded ; and it is now incumbent on the 
defendant to Muike out,that the flamage in this case 
arose from what the law con.^ders a mert accitienf. 

Tlic defendant then called several ivitrieSses, who 
sw'ore that the axle-tree had bf'cn exambied afeW" 
days bci'-rc it brol c, witlu iit any flaw beinsf 
discovered in it; and that when the aeci<]ent hap¬ 
pened, the coachman, a very skilful driver, was driv¬ 
ing in the \isual track, aiidat a moderate pace. 

Sir Jam Ks hlAisrsi-i [•■.ci) said, as tlic driver had 
-been cleared of every thing-like ncglig’cnce, the 
question for th'e jury vvonld be—as to the suf- 
liciency of the coach. If the axle-tree was sound 
as far as human eye coultl discover, the defendant 
was not liable. There was a difference between a 
contract to carry goods, and a contract to carry 
passengers. For the goods the carrier was answer- 
able at all cv'ents, Ikit he did not warrant the safety 
of the passengers, llis undertaking, #rs to them, 
went no farther than this, that as far as human care 
and foresight could go, he would provide for their 
safe c^*.v,eyancc. Tliereforc, if the breaking down 
of the coach was purely accidental, the plaintiff had 
no remedy for the misfortune he had encountered. 

The jury found a yerdlet for the defendant. 

Vaughan, Sejjeant, and Roberts, for the plaintiff, 

, A 

■ Best, Serjeant, for the defendant. 

% 

f Atlornies, and 
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Caswell r. CoAnE. 

T^ECLARATION' on the warranty of a horse, 
with counts for liorscineut, &c. 

4 

: The imsounclncss of the horse was clearly 
proved; and the chief question was, AVlicthcr the 
])laintilf was entitled to recover for his keep from, 
the time when tlie iinsoundness was discovered, 
lie was then sent to a livery stable, and no offer 
liad been made to return him to the defendant. 

Best, Serjeant, contended, that the j)laintifi' had. 
a right to recover for the keep as part of the damage 
he suffered from the breach of the warranty. 

Sir James IMansfield, C. J. I am of opinion 
that lie has not. I remember when it was held, that 
an action could not he maintained upon the war* 
rantv, without an oiler to return the horse. That 
♦loetrine i.snow exploded (h);' .but still, unless the 
defendant ^icfuse.s to takq hack the horse, the 
plaintiff cannot complain that tlic cxpence of the 
keep is necessarily thrown upon him. Ry not 
offering to return the horse before ])rii Lg-iiig the 
action; lie intimates that lie still considers the 
animal as his own, and he therefore ought to 
maintain him at his own cxpeacx’. 

Verdict for the plaintiff. 

Best, Soi jeant, and Reader, for the plaintiff. 

Cockell, Scijeant, and Littledak, for the defendant 


(r/) Fielder V, Starkin, I II, BL 17 * 
Vide ( *uitL Hannaj, 3 Esp. Cas. 82-. 
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Livf.say r. Hood and others, assignees of 

AnaroND, a bankrupt. 

•^JPROVER for divers quantities of hosiery. 

Ryan agvecjnent between the plaintiff, a whole¬ 
sale hosier, and Almond, a retail hosier, the iormcr 
was to s\ipply the latter with goods upon sale or 
return. Almond was constantly to have a stock of 
hosicrv from the plaintiff to the value of 100/, 

m J 

which he was to sell in his shop. The parties were 
to settle monthly; and Almond was to pay the 
plaintiff for the articles soldj at the invoice price, 
‘Icdiictiug 5/, per cent. Goods were accordingly 
furnished under this agreement, and the bill of 
parcels which accompanied ^them was entitled 
“ J. Almond from Livesay & Co.” At tjie end of a 
month the account was settled ; and Almond hav¬ 
ing paifl the [)laintiff lor the articles which had 
been .-.uid, according to the agreement, the stock 
was again made up to 100/. About the end of the 
second month, Almond became bankrupt, and the 
defendants were chosen his gjjsignccs. There were 
tlien in his shop goods su|)plied under the agree¬ 
ment to the amount of 61/. which the defendants 
seized as part of the bankrupfs eifeets, and refused 
to deliver up wheji demanded by the plaintiff. 


Ijcst, Serjeant, contended, that these goods vested 
in the assignees under ill Jac. 1. c. I 9 . s. 11. as they 

G g had 
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180p. 



LlVl'SAV 


v. 

Ifiiori. 


I'uif] t'H’cn in*t]ic ]:()sscs‘'i()]i, order, and disposition- 
ot’tlie bankrupt at the time ot'liis liankuiptey, tvitli 
the pcnnis.sion and consent (d' the. true owner. 

Shephaul, Seljeant, eo;//r<r, insisted, that Almond 
liacl possession of tlie ti'oods only as a factor for tlie 
plaintiff; and that the case of a factor laid always 
been considered as excluded from the provisions 
of tins statute {(i). 


Law-ukn’ce, J. I tliink tliis is a ease w ithin the 
statute o\' Jamvf!. Under the a!;rcement, tlie bank- 
ruj)t was to .sell these goods, not as a factor, Initas 
a prlneijsal. They appeared to tlu' wmrid as hi.s pro¬ 
perty ; and this reputed ownership was ealeiilated 
to gain him a dclusi^'C credit, which it was the 
ohjeet of the s’tatutc to prevent. 

riaijUilf nonsuited. 

Shi'pJicn^ Seiji'anl, and jMarn/alWyy the plaintilf. 

Dcst and f Serjeants, fur the iltfcndant. 


[Attoriiie.*-, IjL'll .tiid-Sti j/ti.] 


ffO C'cat’iry i'lu/o, •> V. Win*;. IS.j, 
Cowp, 


Muuti C‘a<irll> 
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Twemlow and otliers r. Oswix. 

ms was an action on a policy insurance on 
the ship commerce, at and from Liverpool to 
Miremachi, in the (inlf ofSt. Lawrence, and from 
tlvcnce to Mayti, d’he loss was laid in one count to 
he by captnre ; in another, by the perils of the 
seas; and in botli, to huv(^ ha])ijcprd bc'forc the 
.shijj reached Miremachi, 


The ship sailed from Livcr[)ool on the 14th of 
Apjiri807. On the 12.jd of JuJy foIl(j'.,'ing, the 
psdutills, A\ ho reside at Liverpf)ol, receiM'd alctter 
limn their C(n !cs])ondeHt atiincmachi, dated June 
1 1, statii;.;- that the shij> had not th*eu arrived, but 
uas expected in a few tla\.s. The jmlicy was 
chcc.ted oii th.e 4t]i* of Ano-ust, when this letter 
V, as slunvn to theuiulcrw ritcis*. In addition to these 
fads, the })'aintiifs piovi-d, tlait they wen* the 
owners of the ship ; and calit-d one ot their clerks, 
who sw ore she had not been lu'ard of since. 


Serjeant, contended, that the plaintiffs’ 
must be nonsuited unless the\ •'•avc some*further 
evideijee of the loss ot'the ship. Although she liad 
not been heard of at J/iverp(joL .she ipight have 
arrived at Miremachi. In all these cases, it was 
n.suai to bring wituesscss from th.e outward port; 
and although this might be dispensed Acith where 
the voyage insured was out and hoiJie, it wa.s 

(i d peculiarly 


J soy. 
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V 

OSWIN, 


peculiarly necessary here, whore, for any thing that 
appeared, it Avas not the intention of this ship ever 
to return to Europe. The plaintiffs had not offered 
the best evidence which tlic nature of the case 

I 

admitted of^ aaid they had not laid the proper 
^oundwork for the presumption that the ship had 
perished. 


Sir James Mansfield, C. J. held, that this was 
evitlencc to go to the jury of a loss, as laid in the 
declaration ; and the plaintiffs liad a verdict. 


Vaughatiy Pell^ Scijeants, and Barrow, for the 
plaintiffs. 

Shephci'dQ.nd Best, Serjeants, for the defendant 


Ft'rfe Cohen v. Hinckley, ante, 51. 


t 
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(’oilAM M‘DoXALD, C, B. 


S A LT !■' 11 'i\ T U RX E R C ici k, 

rpMIS was an action ibi’ a libel wpou the plaintiff 
in the inanageinent of a pulilic cliarity. 

• • 

The declaiatitm stated, that Sir lulward I.aw, 
Knt. his Majesty’s attorney general, ^filed an infor- 
ination in the court of Chancery agaiiist one 
Thomas AVw/y; and “ that al’terwards, and before 
the publishing, &c. to n it, on&e„ the answer of the 
said Thomas Eamy to the said infounation was tiled 
in his Majesty's said court of Chancery.” 

In support of tlie last allegation there was pro¬ 
duced an ollice cojiv of an answer t»J the informa¬ 
tion, entitled. “ The seceral ansM cr yf Thoiiyhi 
Eamy,'" hut signed “ Thomas Amcy," 

Sht’fkcrd, Seijcant, contendeil, tb^t the allega¬ 
tion was not jnoved, as there was no l yidence that 

C I 'ilionKAi 
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Thomas Eaiiv/ and Tlannas Amcy were the same 
jierson. If tlie ori^i> inal answer had been produced, 
and the hand-wi itiiii;-^)rovcd to be that of a person 
known by the name of Eamy, it might lia\ e been 
enongli; hut th^ere w as no ground laid for the pre¬ 
sumption, that the person wd\o signed the answer 
Avas the person gainst wliom the information had 
been tiled. It stood as if the two names had been 
totally dissimilar ; in which ease no one could lia’C 
arg'ued, that this must be taken to be the answer 
of Thomas The declaration would have 

done enough in stating, that an answer “ cnt'itlcd 
the several answer of Thomas Eam}'^ ” was tiled ; 
but the averment actually introduced, rcndeied 
evidence indispensable of this being “ Ihc auaxc^r of 
the said 'J'honias Raaiy." 

4 

% 

G'a/vwe answered, that the signature was imma¬ 
terial, and that if this pcrsoi] had made his )iuirk to 
the answer, it nevertheless wou’id have been the 
answei', not/)f hut Th(jmus Kcuny. 


ATDoxald, C, B. The person wlio signs liis 
name Thomas A any, by answe; mg tlie bill, allows 
that he is the person against vvlioiu't is tiled ; and 
tliis is further proved by the jurat. I therefore 
think that the office co])y is sullk ient, without the 
productioA of the original answer and proof of the 
liand-wniting. 


The plaintitf had a verdict. 

Garroa' and Marryat for the plaintiff. 
Shepherd, Serjeant, for the defendant. 
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HIS was an indirtnient a/raiust the tlefcndant 
for indof<‘ntly exposinu; his nakc<l jjoisoij iii the 
presence oi divers ('fljis Majesty's liege subjects, 
at Brigliton, in the county ot ,S^l^sex. 


. It appealed, tliat on a Su.ndav foreiu)(»n, injidy 
last, he bathed in the sea opposite tlie East C'litfat 
Brighton, undressing and dressing himself ujjou the 
beach. Till within a verv lew years tiiere weie no 
houses near this spot, aiul wiioie re'>'iincnrs oi’sol- 
diers used to bailie there at tlic sauiv time, 'i'lierc 
is now a row of houses erected on tlie ciilf, from 

the windows of wliicli the defendaut iniglit be 

• * '7 

distinctly seen as he undressed and swam in the 
sea. 'I’here was no evidence of his briving been 
guilty of any wanton indecency, or having exposed 
his person beyond what was necessary for tiicjiur-t 
pose of bathing. 


Marryat, as his counsel, contended, that how¬ 
ever censurable he might be, for a brea<‘h of deli¬ 
cacy and good nianiiers, he had not been guilty of 
ail indictable offence. Ilis object was to procure 
hcaltli, and enjoy a favourite recreation, not toout- 
rage decency or corru])t the public morals. He had 
no criminal intention, without which there can be 
no criinc. Besides, it appeared that the jiracticc of 

bathing 
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bathing at* tliis place had continued for many 
3 ears; and if it was a nuisance, the inhabitants of 
the newly-erected housc.s had come to the nuisance, 
and liad no right to complain of it. If the building 
of a house A\*ithiu sight of a spot appropriated to 
open bathing, rendered it a misdemeanor to bathe 
there an^' longer without a machim^, the poor might 
soon he prevented from bathing on any pai t of the 
soutliern coast of the island. According to tire 
principal contended for, all bathing must likewise 
be ])ut a stop to in the Thames, and eveiy other 
navigable river ; for tiny arc all public highwa\'S 
on which hisMajest. 3 ’’s liege subjects are constantly* 
passing and repassing ; aiul Millbank, at Avhich tfete 
Westminster boy's have time immemorial been 
accustomed to bathe,* is fully as much exposed to 
public view as the East Cliff aUBrighton. 

3irr)oxALD, C. B. I can entertain no doubt that 
the defendant, by exposinghis naked person on the 
occasion alluded to, was guilty of a misdemeanour. 
The law will not tolerate such an exhibition. 
Whatever his intention might be, the necessary 
tendency of his conduct was to outrage decency, 
and to corrupt the public morals. Nor is it any 
justification that bathing at this spot ntight a few 
years a^o be innocent. For any thing that I know, 
a man nhght a few years ago have harmlessly 
flanced naked in the lields be^.ond Montague 
hou.se ; but it will scarcely be said by* the learned 
counsel for the defendant, that any one might now 
do so with impunity in Russell Square. Whatever 

place 



LENT ASSIZES, 49 GEORGE III. 

* 

place becomes the habitation of civjli/ccl men, 
there the laws of decency must be enforced. 

The defendant was found guilty; ami when lio 
was brought up for judgment, the Court of 'K. B. 
expressed a clear opinion, that the offence imputed; 
to him was a misdemeanour, and that he had been 
properly convicted. How'cvcr, as this was the first 
prosecution of the sort in im)dern times, they con- 
sented to his being discharged, upon his ei.tering 
into a recognizance to appear when called for to 
receive sentence, 

Shepkerdy Scijeant, and Gurney for the prose- 
eution. 

3farryatt for the defendajit. 


of 2000 marks, to be iinprisouetl 
awetk, ami lo give security for 
bis good bchavfour for.'tluci: 
}ears.—It scorns an ostablishcd 
prinriplo, that whatever openly 
outrages decency, and is inju¬ 
rious to puldic morals, is a 
misdemeanour at common law. 
4 Bl.Com. 1 Hawk. P. C. 
C.5.S.4. 1 East P. 


The only case rescmblif>g litis 
to be found in the books is Rex 
V. Sir Charles Sedleijj M. 

15 Car. 2. Sid. iGS. l Kcb. 620 , 
S. C. The defendant being in¬ 
die ted for shewing hi msc 1 f naked 
from a balcony in Covont Gar¬ 
den to a great multitude of peo¬ 
ple, confessed the indictment, 
and tvas sentenced to pay a fine 
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1809. 

Rkx 

r. 
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HOME CIRCUIT. 


7 soy. 



KINGSTON. 


CoilAM HeAT77, J. 


Hart v. Horn. 

IVJjirch *23. 


In replevin, the 
iJcclaiiitioii-' (iT 
the iHTSoii nu- 
cicr whom the 
dctendani 
makes rogni> 
2ance, are nut 
evidence for 
the plainliiK 


J^EPLEVIN. Cognizance, as 
3Iassey, foi- rent in ;uiear. 
ieniiit. 


bailiff to one 
Pica in bar, non 


The plaintiff’s coiinscl, to disprove tlie tenancy, 
wished to give in cviilencc a declaration Mtmcy, 
the supposed landlord. They contended, that al¬ 
though not a ])arty o77 the record, he was in reality 
the <lefendant in the action, and that the court 
would not force tlie plaintiff to call a witness who 
had such a direct interest to supnress the tiuth. 
In fact, what ]\Iasscy had said voluntarily before 
action brought, uuist be considered better evi- 
<lence than what he would now swear to with such 


a bias on h'ls mind. 


Garrow urged that !\Iasscy was clearly a good 
witness for the plaintiff, ami that he must there¬ 
fore be eill led. 

Heath, 
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Heath, J, was of opinion, tliat what Massey 
said was not evidence ag-ainst the defendant. 

The plaintiff had a verdict. 

Shepherd and Best, Scijcants, and H. Shepherd 
for the plaintiff. 

Garrow for the defendant. 


[Atlornles, Tsacks and .hj>i7vr.] 



• 

But a rated inhabitant of a as a corollary from this doci- 
parish is to be considered as a sion, that where an action is 
party to an ap])eal between Ins brc<n«ht by or against a trustee, 
parish and another, touching the declarations of the rnYwiry/a 
the settlement of a pauper; and irusl shall be evidence for the 
since he cannot be compelled ta opposite party.—The declara- 
bc awitness, his declaratifnis are tions of the trustee being admis- 
cvideiice for the adverse pareji. sible, it seems to^t>\\o\v that tin; 
Ilex V, Woburn, 10 East 395. cesfui t/ue trust must befjail<‘d 
Great confusion,however,would as awitiicss. Bau(*rmaii v- Ka¬ 
bo introduced into proceedings dem’u^. 7 T. R. 6'6'3. 
at law, if it were to be iaforivJ 




<)4 

. ]SO.Q„ 


IJOMK CIUCUIT. 





Tlinrsclav, 
jMdu li 

When' }i!J 
a^rcen^cut not 
iiudor icnl i*! 
produroil allhe 
trial l>3’ one of 
the pHitics in 
piusaaiK'c ol an 
iimUTiaKiu*^ lo 
jirodiK o it, tho 
oj)p«!»iU’ party, 
to mako it evi- 
flentv, niuat 
pr«»vo it ill tijo 
sumo manner a*% 
it It had (.omc 
/turn owii 
tn^tody. 


WEfllEHSTOX V. EdGINCTOX. 

THE pleadings in this case were similar to those 
in the last. 

* 

The holding was to be proved hy an agreement 
not under seal, which the plaintiff’s attorney had 
undertaken to j)roduce, and did produce accord- 
ingl}’- 

Best, for tlic defendant contended, that und'er 
these cirtminstances tlie agreement did not require 
to he ])rovcd. lie all'iwed that according to a late 
decision {a) it would have been otherwise, had this 
been a deed ; but (>l)servcd that a distinction had 
been taken by Sir James MajS'skiklo, between a 
deed and a;v in^tI•umeat notr under seal. 

Heath, J. The old rule was the sensible one, 
that an itistruinent coming iVoin the opposite side 
v;‘,KS. primd fade taken,to be duly executed {b)\ but 
I can discover no difference as to this purpose 
lu'twetn a deed and an agreement not under seal. 
\ on must prove this agreement as if it bad been in 
^ our oAVif Oustodv, 

4 


(//) Cionlon r. Secrctau, 8 
t:jst 


{h) U(*x Midcllczoy, 2 T.R. 
4 K 


The 
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The agreement was afterwards proved by t|ic 
attesting witness, and the defendant had a verdict. 


Carrow and Lawes for tlio plaintiff. 

* 


I8O9. 



WfiTUF.R- 

STON 


V. 

Enoivfi- 

TUN. 


JBcst^ Seijcant, and Espimssc for the defendant. 


[Attornics, Orchard nnH J3ru<«2.J 


Q. Might not thccliiofob 
jeetion to the rule now esta¬ 
blished upon this subject, that 
th^ party who calls for the in¬ 
strument from the opposite side 
is ignorant of the name of the 
attesting witness, and therefore 


cannot come prepared to prove 
it, be Completely obviated by 
obtaining a rule of court or a 
Judge's order to inspect the in¬ 
strument before tin; trial? Vidti 
CoTike V. Stpeks, M, 36' G. 3- 
cited 1 Tid* Prac, 4<31. 4th ed. 



tIOME CIRCUIT. 





We(]r.<s(*ay, 
M:iri ii 


Ijiancjpf" 
bv <t i«'i| 
lien 

l.'IMUl lio. 

JCMl tvj ^ II 
ru^i< c Ic f[ 
r’lv'r 11 b\ a 1 T- 
'sou actjny .1 
btfvvaiil nt I 
(.OipOMilO t) 

i.ulhLH’iil» ih- 
«)ut eviilot cc 
tli.it he iia 1 .Ui 
KUilioriUM inter 
seal iioiii the 
C(»rf>oiain»ii lor 

I 

thb purpose. 


# 


MAIDSTONE. 


Coram M Donalo, C. B. 


Roe ck <1. Dean ano Chapter oe Rochester 

V. Ptf'.kce. 

< 

_ « ' / • 

rpins \v;is an ineuf. to recover possession ol 

the ‘'aiiK' coUage foi tin’ use and oceujiatiou of 

wliieli (')<■ ai'fion w as hronn-hfc in Dea/? and Chapter 

of Rocht.de/' r. rien'c, ante^X'ol. I. lOb’. 

It appt'au'd that the deinidant hiid oc( n{)icd the 
cotta‘.>;e in (picstion a >;'jeat ra.in\ ycai's vvillioiitany 
lease, aiul tliat ;l/r. Taojanity, stewaid to the Dean 
and Chapter, in tlie time of Dr. (io<)denoni>-h, pre- 
(leeessor to the present De.ui, pave him verbal 
notice to quit, which e.xuired sometime l/ct’orc the 

day of ilic-'lemise. 

Laices for the defendant, ohjeetcfl to the regula¬ 
rity of the notice to quit, for wliieli there appeared 
to be nosutlicient authority. The landlovdSi being 

a corporation, 


^4 
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a corporation, it was requisite cither to prove a 
notice to tjuit under the corporation seal, or to shew 
that J/r. Trcopenni/, wlio gajx* the notice, Irad a 
j)o\ver of attorney under the same seal for so 


IS 09 . 



Ko£ 

V. 

rir.ncE, 


Ar^DovALo, C. 13. A verbal notice to quit given 
by the steward of the Dean and Ciiaptcr, is suf- 
licient, Avithovit any otlier evidence of his aiitho- 
lity. The Dean and Chapter by bringing the 
cjcctincnt shew, that they authorized, and that 
Oiey adopt, his act. 

The lessors of the j)la intiff obtained a verdict. 

Bc.si, Seijcant, and Marryat^ for the iessoj.i of 
the plaintiff. , 

La\kCS for the defeiiflant. 

[ Tu-oyifra/y nrul T.tickr .'J.j 


Bauton' V. IIaxsox and others. 


77»ur.vby» 
March 3*0. 


A CTION ^br solci 1111(1 ( I(*l I \ (,’1 C( 1. X^l03.j tillO Tliei'o is an 

I • be- 

general issue. tv^^-cn a., a 

atid C , tlu'l 

rm 1 /• 1 ... • ... D 1 pT‘M‘r’utt.r. ofa 

J he (terendauts arc j)ro))nct(>rs or astTi^vcoaeh fftnoccoad.. 
whicli lias ruu ror sonic years lictwocn Loiiuou and proHis 

ot llic (.oiicern; 

that they shall each work the coach a slago whh horscjj, their st*(mraie properly* auti maiuiained 
rc.sjiectiveJy at their separate cxj)eiicr.-—T». and C. arc joinily JiabJe a^ cu-j»arraers witli A. lui the 
price ofhay iurnished at A.’sicquost tor the xi-*v ol the horses wiiich wore his ?cp.irdte property, 
but were kopf Jly him for the pur|H>ac of working th** coach the allotted lu him under the 
(tgreenMU^t. 


VoL. II. 


II 


Hastings. 
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1809. 

Bartox 

Hanaox. 


HOME CIRCUIT. 

Hastings, The horses which worked the stage be¬ 
tween Hursl Green and Tunbridge were put up in 
a stable at l.amberinirst. At this stable, to n man 
who took charge of the coach horses, the plaintijOT, 
at the request of the defendant Hanson, clelivcred 
a quantity of hay and straw, which was used by 
these horses, and for the price of which the present 
action was brought. It appeared that Hanson had 
lately become insolvent. 

I 

The defence rested upon the following fhcts,-“ 
that although the defendants were joint proprietors 
of this stage coach, and shared the general profits 
of the concern; yet that each of them worked the 
coach a stage with horses which were his separace 
property, and which he was bound to maintain at 
his own separate expence ; that the horses which 
occupied this stable, and drew the coach between 
Hurst Green and Tunbridge, \<rere the sole pro¬ 
perty of Hanson ; and that as he alone had ordered 
the liay and straw of the plaintiff, .so the plaintiff 
had applied to him for payment, and had said that 
if he did not pay him, he must lose his money.—It 
was thence argued that the maintaining of these 
horses did not come within the scope of the part¬ 
nership ; that the credit was given singly to Hanson, 
and that the other defendants were not liable. 


M'Dovald, C. B. This defence has as little 

i ^ > 

foundation in law as in common honesty. The 
detendants are partners; and by what any one of 
them docs respecting the partnership concerns, alb 
the rest are bouiid. All the defendants enjoyed 
benefit of the articles furnished by the pfaiiitiff, 

and 
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and all are liable for the value of them. It is possi> 
ble that a separate credit may .be given to one of 
several partners; but the presumption of law is 
otherwise, and that presumption must be rebutted 
by very clear evidence. There is no such evidence 
in this case. If 1 deal with tvvo partners, one of 
whom resides in London and, the other in Cumh^ 
land, I apply for payment of nay debt in tlie htst 
instance, to the one who is at hand; but I do not 
therchv renounce my claim upon the other at a 
distance. The plaintiff demanded payment of Han¬ 
son ; but, did he say to the rest of the defendants, 

I will never look to you, for I gave you no cre¬ 
dit?” This is a common action for goods sold to a 
partnership. 

Verdict for the plaintifi'. 

^ .. 

Marryat and Z(tztj€s for the plaintiff. 

Best, Scijeant, G^rfjey' and D'Oj/ley, for the 
defcHdant. ^ ® 

rt>pe au4 Martin.] * • 


I Tone of several partners pru- 
inisQ individually to pay a debt, 
lie u'ill not be allowed to shew 
that it was due jointly from 
himself and'hlil copartners. 

Murray v.*Sowrm7/e. Siftwgi9 
af'trr i/. 1\ 1809>—Money had 
and received*, Plfea in iibato- 
iticnt, that thepromMe'was made 
jointly witH one Stuart and one 
^loiUgoinory^ who arc both 
alive..' proved that ho 

had twoparCws of these names 
in but severiiUctim 

P’idc Drv v, Boswell', 


from him to the plainaiF were- 
put in, which were signed ih his 
own name, and in which hopro- 
mised to pay the money in ques¬ 
tion, without making any men¬ 
tion of his partners. Lord Ex- 
LKI^OIIOUGH held the lelteis 
conclusive evidence that th** 
debt was due from the defen* 
dant individually, and not trom 
the partnership; and tiu* plain- 
titf had a vvydict f(p>r the amount 
of his demand. 


H a 


ante Vol. I. p. 3*'0, 



Barton 

v:' 

Hakson. 




iioMR ciReiriT, 


tot) 





l^fiday, 
MarcK 31^ 

An Act ot* Par- 
fiatnent fur re* 
gitiating the 
conccTua of the 
poor m tt purti- 
cniar paristirrc- 
<}UUC9 that cer¬ 
tain notice slihit 
be given of a 
vestry fur I lie 
election of » 
treasurer* and 
that a tiea.surer 
^hail be elocied 
at a ve^tr^ held 
in pursu.ineo of 
5ifch noiioft,— 
To support an 
allegation in an 
indictment that 
" A. was duly 
elected trea* 
surcrofthe said 
parish,” an en¬ 
try in the vestry 
b^k, stating 
that A. was 
electcil trea¬ 
surer at u i cs- 
try duly heldin 
•pursmiJtce of' 
intticf, is auift* 
C'enl evidence. 


* Rkx V. Mautix. 


^liis was an indictment a^aiu'jt the defendant, 
, « a silveismith at Grecnwicli, for a libel on one 
Richard Rest in his office of treasurer of that 
parish. 


The indictment avCrred, that tlie said Richard 
Best was dnl'y apjroin ted treasurer of the said parish. 
—The nranas^cment of the concerns of the poor in 
Greenwich is regulated by a local act of parlia¬ 
ment, which provides that notice shall he given in 
a certain mai'.ncr therein Jtpecified, of a vestry to 
be held on a certain day for tlje election of a trea- 
siirer, and that a treasurer slyill he annually elected 
at a vestry so held .in pmsi'iance of such notice. 

^ f * 

To prove the appo'intment of Illr. Best, there 
was offered in evidence an entry in the vestry book, 
in which it is stated, that at a vestry duly held in 
pursuance oj'notice, this gentleman was appointed, 
treasurer of tlie parisii for the year ensuing. 

Best, Scijeniit, for tl;^edefendant, contended, that 
altliough* it might have been enough if the indict¬ 
ment had stated that the prosecutor acted as trea- 
>urer when the supposed libel was published, it was 
essentially iieces.sary to prove the allegation that 
he was duly appointed. But his appointmOTt would 
he a nullity, Yinlcss tlie notice required by the act 

of 
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of paiUaniont was "iveri of llie hoklirij^ of the ves¬ 
try at which lie \\ us elected. Eviilcace of that 
notice must thcrcfoie be given, or it did not appear 
whctlier he rightfully executed the office, or whe¬ 
ther he had usurped it. 

M'Doxai.d, C. B. Strict evidence of the ap¬ 
pointment does seem requisite, and to the validity 
of the appointment due notice of holding the ves¬ 
try is essential. But, I conceive that this is fully 
proved by the recital in the vestry book. What is 
thus recorded before the inhabitants of the parish, 
I must consider as having their assent, and as 
hehig evidence in any case of this rlcscriptioii. 
The books of the Bank of England, and of other 
public companies, are evidence to a great variety 
of purposes (rr). I tliink the allc^tiou is suf¬ 
ficiently substantiated. 

. • 

The defendant-H'fls found guiltv. 

O V > 

• • . 

Garrow, ^larryat and Gurney for the pioscr 
cutiou. 

Best, Scijeaut, Alley and Bolland, for the 
defendant. 

[Altornu’s, Martyr and Pairell,^ 

(a) Bretton Cope, Peak. Cas. 30. 

So corporation books^ concern- officer, are received as evidence 
ing the public govtminent of a of the facts contained in them, 
city or town, when they have Kex Motherfall, 1 Stra, 93, 
bet'n pOhlicly kept, and thden- Case of Thetford., 12 Vin, Abr, 
trk** havcbc^n made by a proper 90. pi. iG. 

H 
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CASES 


AftaCEO AKO DtClDED AT 

NISI PRIUS 

IN K.B. 

At the Sittings in and after Easter Term, 

49 Georoe III, 


SECOND SITTINGS IN TERM AT WESTMINSTER. 


I8O9. 


MbLLETT V. BrAYNE. 




^SSUMPSTT ftruseand Qccupatipn. Plea, ten¬ 
der as to part, imd non assumpnit as to the 
residue. 

It appeared that the defendant took the pre¬ 
mises in question of the plaintift’ at Lady-day, 

1808, at the yearly rent of 42. In the November 
following, disputes arose between the parties as to 
the 4oing of some repairs. The defendant then 
threatening to quit the premises, tlie*plaintiff said, 
“ You may quit when you please.” The defendant 
accordingly left the premises a few days after, and 
tendered the plaintiflT re»t for a day beyond the 
time' he had occupied them, Tliis sum Avas paid 
into court upon the tender pleaded-; .and the 

H 4 question 


A tenancy from 
year to year 
created by pa* 
rob M not dc* 
termined by a 
parol licence 
from the land¬ 
lord to the 
trnaiit to quit 
in the middle 
of a quarter, 
and the tenant’a 
quitting the ' 
premises ac» 
cordingty» 
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CASES AT NISI PRIUS, 


1809. 



MoLtETT 


question no,w was, whether the plaintiff was enti¬ 
tled to rent after the defendant liad (juitted. 


V. 

})rayke. 




Lord EllenBOROU dii was of opinion that the 
tenancy was not determined merely by the land¬ 
lord giving- the tenant a parol licenec to quit, and 
the tenant quitting acconlingly. At that time 
there was a subsisting term in the premises, and 
the statute of 'frauds Car. e. 3. § 3.) provides, 
that no lease or tdrm of years, or any uncertain 
interest of or in any messuages, lands, tenements, 
or hereditaments, shall be surrendered, unless bv 
deed or note in writing, or by act and operation of' 
law. Here, there was no deed or note in writing-, 
and nothing was proved which cun be considered a ' 
surrender by operation of law. 


The plaintiff had a verdict for tiie rent down to 
Lady-day 1809 ; and the court of K. B. upon a mo¬ 
tion for a new trial approved of the direction ;it 
Nisi Prius, and refused a nde to sliew cause. 


and-for the plaintiff. 


6'«r7-oreand F. Pollock for tho defendant. 


So the mere cancolliug ot a term from year to, year created 
,lease is uot a svirreiulcr of tiie by parol, be assigned except by 
term tl^creby tl»c deed, or note in wrifing, or bv 

statute ol frauds. Hoc v. Abp, operation 01 * law, Hotting v, 
ofYork, O'EastjSfi. Noi can u Martin, Vo]. 
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LAST SITTINGS IN TI’.R.M AT GUILDHALL. 


CoUA.M Bavi.ey, J. 




Tavi.or V. Jones. 


ACTION agsiinst the detcnclaut, as indorser of a 
promissory uote, due May .5th, 1805. 


The plaintiff provetl the defendant’'^ indorsement, 
and also that in tl^e year 1807, the defendant bein^- 
rccpiested td pay the note, lie promised that he 
Avould, but prayed^br further j;ime. There wa.s no 
evidence of the prescfltment of the note ta the 
maker, or of any notice of its nonpaj ment being 
given to the defendant; nor did it appear, tliat 
Avhen the defendant so promised to pay, he knew 
whether any application for payment had been 
made to the maker. 


Gaselee for the defendant contended, that the 
subsequent promise did not dispense with proof of 
the presentment and notice, unlc.ss made with full 
knowledge of the laches of tlie holder. In the 
cases hitherto decided upon this subject, something 
appeared that might be considered a waiver of any 

irregiilaritv 

i 


1S09. 



Salurday, 
!SUy iX 

Tu an action 
against the In* 
ol a pro* 

\ I10tCD^ 
hill Dt ex> 
chaniic, it is 
t-nlTu'icnt evi* 
lienee of ])rf 
sentinciit for 
payment and 
notice ofdisho 
iHiur, that the 
defeiKiunt pro* 
ni^sed abso¬ 
lutely to pay 
the note or lall 
after it was duc^ 


C:.\SES AT NISI PRIUS; 





1809, 



Tayjloh 


tfohss. 


irrc^^ularity with regard to the bill or note(a); 
wliich could not be inferred from a mere promise 
to pay,' made at a time when the party, without 
being aware of it, was discharged from his liabi¬ 
lity.—But 


Bayley, J. held, that where a party to a bill or 
note, knowing it to be due, and knowing that he 
was entitled to have it presented when due to the 
acceptor or maker, and to receive notice of its dis¬ 
honour, promises to pay it,—^this is presumptive 
evidence of the piesentment and notice, and he is 
bound by the promise so made. 

Verdict for the plaintiff. 

« 

Palej/ for the plaintiff. 

Gaselee for the defendant.. 

■«- . 
c 

( [Artornics, C^rlon.3 


(a) Vide Lundie v, Robertson^ 7 East 231. 


But if the drawer or indorser 
after being arrested, without 
acknowledging his liability, 
merely otfers to give a bill, by 
way of corryiromise, for the sura 
demanded, this does not obviate 
the necessity of pioving notice, 
Cummxng v. French* IVehhnimter 
Sittings efter Hilary JVm, 
180^. Action on a bill of ex¬ 


change drawn by the defendant, 
payable to his own order, and 
indorsed by him to one Wood- 
rotf, and by Woodroff to the 
plaintiff. 

The pU Intilf was not prepared 
to shew directly, that notice had 
been given to the defendant of 
the dishonour of th'e bill, but 
undertook to give evidence, from 

which 
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which it must either be infciTcd, 
that he had received such no- 
ticoy or that ho was not entitled 
to it^ or that he waived the irre-' 
gularity. 

The clerk to the plaintilTs 
attorney accordingly swore, that 
having called upon the defend¬ 
ant afiter his arrest in this action, 
he asked him, “ what he had to 
propose by way of settlement 
and that the defendant then 
said, / am willing to give my 
• bill at one or two months ;* but 
that this offer was rejected. 

Loa-fl ELtENBORoroH. This 
iSStt is neither an acknowledg¬ 


ment, nor a waiver, to obviate 
the n^csslty of expressly prov¬ 
ing notice of the dishonour of 
the bill. He might have offered 
to give his acceptance at one or 
two months, although being 
entitled to notice of the disho¬ 
nour of the former bill, he had 
deceived none, and although, 
upon this compromise being 
refused, he meant to rely upon 
the objection. If the plaintiff 
accepted the offer, good and 
well; if not, things were to 
remain on the same footing as 
before it was made. 

Plaintiff nonsuited. 


1809 . 



Tayior 


JcVES* 

. 1 * . < 



CASKS AT xNTSf PRIUS, 







Ttiesday* 

MAy 

A carrier place* 
a boar4 iri his 
olHcc% giving 
notice that he 
not be an- 
fwcrahlc for 
jcu*r/5, howiver 

tmail fhcir va^ 
hic, tiulesscii* 
Icrcd ns such ; 
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FIKST SmiNCS Ari’ER TERM AT WESTMINSTER. 


CoBDEJJ •v. Bolton. 

^jpillS \m.s an action against the defendant for tiio 
loss of a broach and a ring, value £. 1.12., sent 
by the Chichester coacii, of which he is proprietor. 

It was clearly provctl that the articles in ques¬ 
tion liad been delivered, properly packed up, at the 
defendants coach-ofiicc at Charing Cross, and that 
they had never reached the person to whom they 
were addressed at Chichester. * 

The defendant’s liability, however, was denied 
on account of a notice written ins,large letters on a 
board (a) in his office, whereby it is stated (among 
other things), that he would not he answerable for 
phitc or jewels, however smalt the value, unless 
entered and paid for as such. To meet this evi¬ 
dence it was proved, on the part of the plaintiff, 
that the defendant had circulaterl a great number 
of printed hand-bills, containing a list of the 
various coaches he runs to different parts of 


(a) A (juf'Stion arose, how tlie Ellrnhorough held that an €xa- 
contents of this hoard, wiiirh wi/av/should be produced, 
\vii$ inlaid in tlic wall, should with which the defendant was 
he given in evidence. Kord prepuivd. 


JEn gland, 
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Englainl, and concluding M'itii a ini'jnoraiiikim, 
“ that he would not be answeiahlc for any aiticlc 
above the value ot'£. 5, unle-^s entered as such and 
paid for accordingly,” Avithout any sj)ecijic notice 
being takc7i of plate or jewels. It was coutended 
for the defendant, tliat the notice on the board, 
which must be seen and read bv every one when 
articles are delivered at the office, and the contract 
must be supposed to Ije entered into between the 
parties, ought to be considered as containing the 
terms of that contract.—But 

Lord ELLENBOROuen said, the jn inted papers in 
circulation dispensed with any ncccssit} to attend 
to the notice in the office. ^Vhy should a person 
read the board Avlum previously informed by the 
band-bill of the terms on which tin?'defendant eai- 
ried on bis business.^ I liave a right to presume, 
that what is circulated by Ids authority eon tains 
the whole of tlicTimitations kc intenrls to ])nt on 
his common law rcsponsilnlity as a Tairricv, and 
gives a full statement of the special contract into 
which he enters Avith his custonicr.s. Th.c property 
here being under the value of £. 5, the /oss is the 
only point for the jury. 

Verdict for the plaintiff. Damages £.1. 1£. 

Carrorjo and Laxvcs for the plaintiff^ 

Park for the defe^llant. 

[Attornics, iSfcicritonand Boti//.] 


Kw Nicholion V. Willan, 5 East, 507^ Clarke Gray^ 6 East, 
♦64. 
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PniLiPs^N, Gent, one, &c. v. Chase. 

on an attorney’s bill. Plea, tlie general 

yh prove that a copy of the bill had been deli¬ 
vered pursuant to 2 Geo. II. c. 23. the plaintijff’a 
clerk was called, who swore that he ha<l delivered 
to the defendant a bill signed by the plaintiff, con¬ 
taining an account of the business done. He was 
then proceeding to state the items of this bill from 
the plaintift”s l)ook, when the defendant’s 
objected that no notice had been given to pro¬ 
duce it. 

Topping and Espinasse for the plaintiff, insistted, 
that this was unnecessary. In Jory v. Orchard, 
2 Bos. & Pul.' 3.9, the court of^C. P. held, that it was 
unnecessary to give a notice to produce the writ¬ 
ten demand of a copy of a warrant pursuant to 
24 Geo. 2. c. 44, before giving evidence of its con¬ 
tents ; and the very point before the court was 
tlecidcd in Anderson r. May, 2 Bos. & Pul. 237, 
where it was held that a copy of an attorney’s 
bill,%\e original of which has been delivered to the 
defendant, may be admitt^ll in evidence without 
proof of notice to produce the original. This had 
always been considered like the case of a notice 
to quit, in which no notice to produce was ever 
required. 


^CTI()N 

issue. 


Lord 
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Lord Ellenborough. If there are two co-tem¬ 
porary writings, the counterparts ofeacfi other, one 
of which is delivered to the opj>osite party, and the 
other preserved, as they may both be considered as 
originals, and they have equal .claims to authenti¬ 
city, tlie one wliich is preserved may be received 
in evidence, without notice to produce the ono 
which was delivered. So it must have been in the 
cases which have been cited ; and if a duplicate of 
the bill delivered is offered, I ani ready to receive 
it. But I am quite clear that tins evidence from 
the plaintiff’s books is inadmissible, to prove that a 
bill was delivered according to the statute. I 
approve of the practice as to notices to quit; and I 
remember when the point was first ruled by Mr. 
Jus<5^^?Wrlson, who said that if a duplicate of the 
notice to quit was not of itself suffiment, no more 
ought a duplicate of tlie notice to produce, and 
thus notices might be required in injimtum. 

Plaintiff nonsuited. . 


Topping zxiA Espinasse for the plaintifl’ 
Garrow for the defendant. 
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FIRST SITTINGS AFIT.R TERM IN LONDON. 


Burrouou V. Martin. 

IN an action on a charter party, a vvitnes.^ mms 
called to give an account of the voyage, and the 
log-hook was laid before him for the purpose of 
refioshing his memory, llcing asked whether he 
had written it himself, he saitl, that he had not, 
hut that from time to time he examined the entries 
in it while the events rccordetl were fresh in his 
recollection, and that he always found the cntric.s 
accurate. , 

77ie Attorney General contended, that the wit- 

I • 

ness cotdd make no use of tl)C l*^-book during his 
examination, notvvith.standiyg his former inspection 
of it,''and that the only case where a witness could 
refer to a written paper for the j)urpose of giving 
evidence, was where lie had actuallv written it 
himself, and had thus the surest means of knowing 
the truth of its contents. 

Lord Ellenborough. If the witness looked at 
the log-boolc from time to time, Avhile the occur¬ 
rences mentioned in it were recent and fre.shin his 
recollection, it is as good as if he had written the 
w hole with his own hand. This collation gave him 
an ample opportunity to ascertain the correctness 

of 
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of the enti les, aiul he may therefore refer to tlicsc, 
on the same principle that witnesses are allowed to 
refresh their memory by reading letters and other 
doeuments which they themselves have written. 


1809, 



BcRRuuau 


x>. 

Martiw. 


The witness was then asked, under his lordship’s 
sanction, 1st. Whether he saw an entry of 2Sd 
dune 1808, at a time when he had a memory of the 
fact stated in it? and 2dly, Whether, looking at the 
entry, he could now state positively, upon his oath, 
nhen the ship arrived at her port of destination ? 


Garrozv, Park, and Abbott for the plaintiff. 


Th(PAttorney General and Marry at for the de¬ 
fendant. 


[Attornics, ]tairlinsnn uiid Co.] 


T 


rifle Doe V. Perkins, 3 T. 11. 74p. 
.TcicoL r. Idiulhfiy, 1 East 4<i0. • 


Tanner r, Tuylor, ib.754. 


Hopewell v. De Pinna. 

^CTION on promissory note, datcd28July 1808. 
—Plea, coverture. • 

The defendant proved, that in the year 1779 she 
was married in London, according to the rites of 
the Jcwuih religion, to David .Serfityde Pinna, and 
that this person went to Jamaica about 12 years 


VoL. ir. 


Tuesday, 
May 16. 
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1809 . ago. The< question w as, as to tlic* degree of e\ i- 
donee required to piove that lie was still alive. 

MoPEWFtt ^ * 

4 

V. 

Df, Pinna. It was insisted for the plaintiff, that in suppoit 

of this pica, tjic defendant was bound to give strict 
evidence, that her husband was olive at the com¬ 
mencement of the action, or at least at the date of 
tlic note; while it was contended, on the part of 
the defendant, that the presumption was iu favour 
of any person b^ing still living who was shewn to 
have been in existence within such a period as 
twelve years, and that in many cases of this sort, 
where the husband was gone to a distant part of 
the tvorld, it would be quite impossible to adduce 
direct and positiveproof of his heingalive, although 

the fact could not reasonably be doubted. 

« 

I i 

I^d ELLENBonoUGir ruled, that it lay upon the 
defendant to prove that her husband was alive, 
within seven years. 

Letters were afterw.ards produced, which he had 
written within that period from Jamaica to his 
fnends in England, and the defendant had a 
verdict. 

Laxi'cs for the plaintiff. 

,4 

Reader^ for the defendant. 

£Attumics« Tutncir dinl 



Vide Stat. 1 Jac. I. c. 11. § 2, 
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FIRST SITTINGS AFFER TERM IN LONDON. 

T-r-Tiiii-ini; II r 


1809 . 


Messing v. Kemble. 


Wrdnewiaj, 
May ir. 


Jj^ECKARATION in trespass, in the cnmmon TrespM win 
form, for breaking and entering the plaintifF’.s rpguUrdistress 
house, and .seizing his goods.—Plea, not guilty. puUut^'tom.''* 

* pi lined of, i> 

not in itself an 

It appeared that the plaintiff held the house but'tlmmr’' 
mentioned in the dcclaiaticn under the defendant, 

• ' oinisiioii ot 

and that the goods in question were seized qAadis- . 

” . , , , loims rcquiua 

tress for rent jn an ear, but yiat they wetc soul til uondurlitig 

*1 - distress,— 

without having bj,cif previously appiaiscd pursuant s,i i, ,sprocur. 
to the statute Q W. & M. c. 5.* ^ ‘be'* 

* iiiie ih«*y are 

sold flieiiue 

Marryat for the plaintiff, contended that under 
these circumstances he was entitled to a verdict; f ' 
for though it was enacted by 11 Geo. 2. e. Ip. i ip. iMny mav rc»o- 

, , ,, • 1 1 1 > 1 1 vcr.i<.oin|iLii«. 

that a distiess tor icnt justly due. sJiould not by ti-mtortiie^pe- 
reason of any irregularity in the mode of conduct- sisumrbwu* 
iiig it, be deemed unlawful, noi the party making 
it a trespasser al> iniiio, vet it was pi oviSed that the 
party aggrieved by such irregulaiity, “ may rcco- ji. ^b«he imirt , 
ver.full satisfaction for the special damage he shall 1 I 1 ifrCj.'uIii- 
have systained thereby in an action oj trespus^i, oi 21 llU^eof rtll UCt 
on the case, at the election of the plaintiff.” llicic- 
fore in this action of trespass whicu the plaintiff 

I ^ had Uouou the case# 
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]« 0 (). IkuI elected 'to brine;, he was entitled to recover 
h)r the dainaae he had sustained from the goods 
7. being sold without a regular aj)])raisenicnt, and 
Kemblx:. being <li.spose<l of under their just value. 

f 

Lord EcLKNUoiiouGH. The statute provides, 
that the party aggrieved by tlie irregularity of tlie 
distress, shall recover sutisfuetiou for the s 
damage lie has sustained ; but it provides, that the 
distrainor shall not, by reason ot’any irregularity, 
be deemed a ti espasser for such part of the eon- 
duct of the distress as is perfectly regular. It does' 
not say that he shall be a trespasser for the irregu¬ 
larity, whether that consist in an act or omission, 
in nonfeazanee or in malfcazanee. The statute does 
not attempt to coiifopnd legal distinctions ; but 
allo\V;|^tlic injury done to tbe tenant to be a trespass 
or tort according* to tbe nature of the irregularity, 
Hud gives the remedy of trosjviss or case according 
fo the cause of action. Hcrc,’t]i^ distress was con¬ 
ducted wifh perfect rcgulJirity, except that tlie 
(Icieiidant omitted to have the goods apjiraiscd be¬ 
fore they were sold. This omission was not a tres¬ 
pass, and the action is misconceived. The provi¬ 
sions and the object of 11 Geo.2. would bo entirely 
defeated, if this mode of proceeding were permit¬ 
ted. I'hc legislature intended that the landlord 
shduld be c.pecitically informed of the irregularity 
of wbicli the tenant complains ; but when the de- 
claiation states that tiic defendant with force and 
uiins broke, and entered the plaintilFs house, how 
can he know that the real complaint against him is, 
that he sold tlie goods before they w’ere appraised ? 

Even 
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Even in trespass I’or an irregular distress,, it might rsoo. 
be well if the plaintiff were to declare speciall)', 
and take up the orievanoe* where his cause of v. 
action commences. But I am quite clear, that * 

the present action cannot be maintained. 

Plaintiff nonsuited, 

Marryat for the plaintiff. 

Park and Espinasse for the defendant. 

[Attorniw* Davies and Goiid.] 


•In VViuterboump r. Morgan, 
T.T. 49 G-3. in which tho 
Court held, that for remaining 
in possession of the goods iij the 
plaiutitfs house beyond the five 
days, he may declare in trespass 
generally, for breaking and en* 
loring his house and'st^zing bis 


goods, it was agreed that for 
such an irregularity as omitting 
the appraisement, trespass would 
not lie, and that the plajuTiU' 
must elect to bring tr^ass or 
case according to the nature of 
his injury. 


GvFFOiiD V. WooDGATF aiul another. 


7hiir5<Iar, 

lli. 


C ASE. The declaration after setting- fortli a uiclc:- "nfirfon by 

1 ^ • II 1 I 1 • R- 

uicnt obtained by the clefendauts a<(amst the suitip: out a 

1 1 * 1 1 wiitof 

plaintiff, stated that tliey suetl out a writ or Jieri ' i faciiis bo- 
facias thereupon, indorsed to levycf. 71. 1 a'. besides j HZitZf 
sheriff s poundage, &c.; by virtue wlicreof the she- she¬ 
riff at the defendants’ request seized the plaintiff’s 
goods to a much greater amount than was neccs- comi writspsiat- 
sary ;yGt that the defendants before the sheriff hud exoLMtiion was 

'so coiuluctcdat 

A.*» rctiuesr and with im cou^iU, are primdfaci^ evUleucc for U. agjiiiist A. tu a plcAu^ 

li'coiicfl. 


I 3 


made 
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GYFFOnD 


V. 

WoODCrATK. 


.•V 


made any fetum to the said writ, and before they 
could laAvfuIly sue out another writ of execution 
on tlie said judghient,' wrong^fiilly and maliciously 
sued out an aliasjieriyacia^, under colour and pre¬ 
tence thereotj indorsed to levy . 72. 2 j. 4 </. be¬ 
sides poundage, kc .; whereby the plaintiff was put 
to unnecessary ex pence, and was greatly harrassed 
and oppressed &c.—lii addition to the general 
issue, the defendants pleaded a licence; which was 
denied by the plaintiff in his replication. 


The writ of Jieri facias being given in evidence 
on the part of the plaintiff, the following return 
annexed to it was required to be read by the de¬ 
fendant’s counsel as part of the instrument given 
in evidence by the plamtifF, and though resisted by 
the tiff’s counsel, was dnccted to be read by 
his l^lraship. It run thus : “ By virtue of the writ 
annexed, 1 have seized and tahen in execution the 
goods and chattels of tlie withhi -named Edward 
Gvflbrd iit* mv bailiwick hereafter mentioned, to 
be sold and disposed of, anil at tlie request of the 
within named Edward Woodgatc the elder, and 
Edward Woodgate the younger, tlie plaintiffs, and 
Eilward Gyfford,, the defendant, I kept and re¬ 
tained the same in my custody until the return of 
the annexed writ; and at the return thereof, in 
purs^nce (jfan agreement made between the said 
plaintiffs and the defendant for that jnirpose, a writ 
cii alias fierifacias returaablc, &c. indorsed to levy 
£. 72 2j. 4rf. besides shcrifT’s poundage,. &c. was 
delivered to me the said sheriff; and at thevequest 
of the within named Edward Gyfford, I forbore to 

sell 
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sell the same until theSCthefAugustJast, when I 
sold and disposed of the saipe for the sum of X110 
17#., and paid and applied the, same as stated and 
set forth in my return to the Ayrit. of aliasJieri 
fadas. , . .• 



i’, 

SV-ofiifv/ijt, 


To the alias fieri facias (also given in evidence) 
the sheriff made a very special return, staging, that 
he had paid to tlie now defendants the sum in¬ 
dorsed on the writ; that he had disposed of other 
part of tlie money for which the goods sold, in 
■ payment of rent and taxes, for which the now 
plaintiff was liable ; and that he had always been 
i faily to pay to the latter the residue tlicrcof, if he 
would accept tlic same. 


Park, for the defendants? contended, tliaftiiese 
returns were conclusive evidence in suppd^if the 
plea of licence, and shewed that whatever irregula¬ 
rity might have #occurred in the execution, had 
been sanctioned by tbp plaintiff himsol/. 


Garraw, contra, denied -that the plaintiff^ who 
was no party to them, could be affectetl by any 
thing wliich they contained. The process of exe¬ 
cution in tins instance liad been clearly sued put 
and acted upon contrary to the practice of the 
court, and tlie rules of law, and it lay w ith the 
defendants to shew the plaintiff’s licence and Con¬ 
sent, from what he himself had said or done. 


Lord EiLnxBOROUGH, I am of opinion, that it 
is inG6nil)cut on the plaintiff to contradict the 
facts stated in thCse returns. Taith is uiven to what 

I 4 the 
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180^. the sheriff states in this manner, even Avliere third 
persons are concerned. If he returns a rescue, an 

CjYI'FORP * ^ 

V. attachment issues in -the first instance (a). I cou- 
WooDOATE, sider this, however, as only prima facie evidence. 

Upon an indictment for a rescue, it would be open 
for the defendant to shew that the return was 
false (6). Here you are at liberty to contradict any 
of the facts stated in the returns to these writs ; 
but if you do not, I must presume that there was 
an agreement of the nature stated between the 
parties, and tliat the plaintiff lias no cause of 
action. 

Plaintiff nonsuited. ‘ 


In the ensuing term a new trial was moved for, 
on theiground that the returfis to the writs were 
no evmence against the ])laintiff, being made on 
the suggestion of the defendants ; but the court 
refused a rule to shew cause, saying, that if the 
plaintiff ha^l not given his Consent in the manner 
stated, his remedy was by an action for a false 
return against the sheriff. 


Garroii', Gurncj/, and Cimvood for the plaintiff. 
Park for the defendant. 


[Attorniet, Duif'Ludkht.'j 


(a) Rex r. Elkin^, *2 Salk, 586. C^, temp. 


C^) ^ 1Ll;vJ , P. C, r, i21. s. 4. 
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If a Copy of any document 
which itself is not evidence at 
common law, be made evidence 
by act of parliament, a cony 
must be produced, and the ori¬ 
ginal is not made admissible 
evidence by implicution, 

Burdon v. JUcictSy sittings af¬ 
ter E. T. 180y- 

—Replevin.— Avowry, stjl- 
ing that the avowant had pur- 
chased the land tax asstssed 
upon the /ocus i/i guo, and that 
Be distrained for six years iu- 
reurs which were due. Plea in 
bar; denying the purchase. 

To prove this, tlu' avowant 
offered in evidence the ongin:il 
contract bctwcMm him and tlic 


commissioners the redemp¬ 
tion of the land-tax. . 

By 42 C. 3, c. 11(J, s. lfi5. it 
is enacted, that a copy of thr 
contractwith the coniinissioneis 
shall be legat evidence, and it 
was contended that if a copy 
was evidence, the original from 
which the copy was taken could 
nut pos-sibly be rejected. 

But Lord ELLKKnoaoiTGir 
n'fused admit the original, 
saying, that upon tlie general 
piiiu’iph’s of law it was not evi¬ 
dence for the purposi'for which 
it was produced, and that the 
statute cireti Iuu^t be coiiilned 
to (U)pirs of tlH‘ < ori{i.u‘t, >\iueh 
a!oiM‘ it specilied. 


IIODOKIXSON r. I\r\u.si)i;x. 


'j'lns was a writ of inejuiry to assess damages 
under 8 & 9 VV. d. e. 11.^ 8. To a derlaration 
in the coJrjiTlon form in dcbtiijjoii bond, the defen¬ 
dant demurred, and the jdaintifl'obtainedjiidgment 
on demurrer. After the entry of judgment, the 
plaintiff’ suggested on tlie roll, that tli# bond men¬ 
tioned in the declaration was subject to a co.-jdi- 
tion for the payment of an atinnitv, and assigned 
as a hroach that five quarters of this aumiiiy Avere 
jn arrear. 

jtirv, is r^Kil on which Ihcacti 

Lazers 


121 
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Laives for the plaintiff, at first satisfied himself 
witli piloting in a bond wmch appeared to liave such 
a condition as tliat mentioned in the suggestion. 


Mahsdek. Peake, contra, insisted that it was requisite to go 
farther, arid to prove that the bond produced was 
the same with that upon which the judgment was 
obtained ; there might be two bonds executed 
by tlie defendant on tlie same day, and in the same, 
penal sum, with perfectly different conditions. If 
the plaintiff had set out the condition in the.decla- 
ration, the case would have been quite different; 
but as the record stood, the defendant had had no 
opportunity of controverting the fact that the 
bond on which judgment was suffered was condi¬ 
tioned in the manner alleged. He could not pIea4, 
to the .suggestion ; hut the plaintiff was bound to 
prov^be facts which were suggested. 


Lord Ellenborough u'as-of opinion, that the 
production of a bond with a condition according 
with the suggestion was irisulTicient, and that the 
plaintiff ought to prove that the bond produced 
was the same with that on which the action-hail 
been brought, of which profert had been made in 
the declaration, and on which th^ judgment had 
been obtained. 


This evidence was giveti by the plaintiff’s attor¬ 
ney, and a* verdict passed for the arrears- of the 


annuity. 


Laxecs for the plaintiff. 


Ptalcc for the defendant. 

t, 

[Ailuruit'fc, Fearce 
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IloGEBS V. KkLLV. 

•. i 

^IIIS was an action for money liad and received, 
to recover the sum of 130/. under the following 
circumstances: 

The plaintdT having* indorsed a bill drawn by 
one L. C. for 130/. payable at Messrs, Austins & Co. 
and finding that it woidd not be honoured by the 
acceptor, paid in this sum of money to the bankers 
for the puiposc of retiring it. The defendant held 
another bill of exchange for the same sum, accepted 
by the same person, due the same day, and payab’c 
at the same place, llie lattei bill being j)ic|ffintcd 
for payment first, and no funds being pio\iwd to 
pay it, the bankcre'•clerk, by mistake, gave the 
defendant the 130^ paid in by the plaint ilf to satisfy 
the bill to which he had put his name. ' 


bAtnrdsnjr* 

A. pay^a sum 
of money into a 
bankei^ ioi a 
apccific pur- 

1 >usc the ban* 
clerk, by 
iiuiitake, pays 
tins money to 
B, who has no 
right to It. 
ild(i> tl dt 
cannot in Ui* 
tAiii an t Con 
H, to 

recover it back. 


Garrow for the plaintiff contended, that as the 
money had been paid in for a specific purpose, and 
as the very money paid in had been given by mis¬ 
take to the defendant, it was to be consideied as 
ear-marked^ and might be foliowe<l by the person to 
whom it really belonged. , 

Lord EcLkN borough. Thfere is no privity be¬ 
tween tlie parties to this suit. Tlie plaintiff’s claim 
is on tbc fjankers, and they must seek their remedy 
against the defendant the best way they can. The 

plaintiff’s 
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Rogei|3 

»» 

V, 

Kei^lv. 


pJaintifF’s pioncy mtist still be considered as in the 
hands of the bankers. . His account with them is 

the same as if this mistake had not been committed. 

* »• 

' Plaintiff honsuifed. 

(Harrow and Puller for the plaintiff. 

Park for defendant. 

[Attomies, Kikbleuhite and Rieharifson,^ 


Vide AnonpnouSj 1 Salk. 289- Robson v. Eaton, 1 T. R. 62 


Saturdays 
May 20. 


4> 


Steinman and others t\ Magnus, 


^rrenTer'h^o' ^''11 IS was an action by the payees, against the 
«in agreement drawer of two .bills of exchange, dated 10th 

iwitli liim not ^ i t r* # ^ i i 

un<icrse«i,to Octobcr 100.4, the one tor UOO/. and the other for 
cenlupiuucir SjGl. 4.?. id. payable respectively at 6 months after 

respeciivedcbta 
in satisfaction UatC. 
of the whole; 

The defence was, that the plaintiffs along with 
mid^i'h/rTnmull othci' crcditors of the defendant, had signed an 
cent^'tobr'^ agreement not under seal, of which the following 

secured by the is a COpy I 
acceptances of ^ * 

a third person ^ ^ » 

at.’} ami 9 ‘‘ \v c thc uudersjgued being respectively credit- 

monlh.'^, ihe ^ r» o > 

composition u ois ot iMoses IVlagnus, or Oreat homerset Street, 
mlhJ’agrco-^ “ Whitcchapel, in the county of Middlerex, do 

luent.—A ere* 

ditnr who has^sgiied the aftreemnit and rcrcUcd the com^xisitionj cwiot tftcrvf^rds brm;{ an 
action fur ^^idue uf ins debt. 

, ". “ hereby 
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hereby agree for ourselves respectively, to take 1809 . 

“ and accept 20/. per cent, in full payment and 
satisfaction of our several and respective debts v. 

“ due at the date hereof, and upon payment of the Maokus. 
“ said 20/. per cent, wc hereby releass and for ever 
discharge the said Moses Magnus, his heirs, exe- 
“ cutors, and administrators, and every of them for 
“ ever, as to the remaining 80/. per cent.; and it is 
“ hereby agreed to receive the said 20/. per cent, in 
“ manner following; that is to sa}^ 10/. per cent, 
upbn or within one month after the e.xecution of 
these presents, 51. per cent, secured by the accept- 
“ anceof Mr. Garland, qf 'Bunhill Row, payable in 
*^Jlve tnontks, and the remaining 51. per cent, on the 
“ like acceptance payable in nine months. Dated this 
“ Wth day of November I 8 O 6 /’ 

"Signed, &c. ^ 

Tlie defendant’s counsel offered to prove in ad¬ 
dition to this, tljat 'the plaintiffs were paid tlie 
composition of 20/. per cent, pifrsuant to the terms 
of the agreement; that they were active in pro¬ 
curing other creditors to sign it; and that the lie- 
fenrlaiit had been put to considerable cxpence in 
consecpiciice of this agreement. 

Park for the plaintiffs, insisted that these facts 
furnished no defence at law to the present action, 
and relied upon the authority of Fit^h v. Sutton, 

6 East 2d0, in which it was held, that the accept¬ 
ance of a less, cannot be a satisfaction in law of a 

* 

greater sutn then due. If payment of a sum short 
of the "debt did not operate as .satisfaction, no 
more could a security for such a sum by whomso¬ 
ever it might be given. Lord 
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MAcNt's. 


Loul Ei.lenbo»ol*gh was inclined to tliink, 
tliat tills case waStulcd Fitch v. Sutton, and the 
plaintiff had a verdict. ; 

But inTrinit;j^^crmfollowing, the ense was fully 
argttcd in sliewn^ cause against a rule for setting 
aside the verdict, and granting a new trial. And 
the Judges ^wofo all clearly of opinion, that the 
facts offered to be proved on the part of the defcii- 
<lant, ainounted to a good defence at law to the 
action. They thought that this case was distin¬ 
guishable from Fitch v. Sutton, as it did not appear 
there that third persons were concerned j and that 
the fraud here practised upon the other parties to 
the agreement, brought the case within the piinci- 
ple ofCockshott v. i^nnett, 2 T. R. 763. If it had 
not been for this agreement, it might have been 
impossible for the plaintiffs to recover so nmcli as 
20/. per cent, upon thfc amount of their debt, and 
the security they^ obtained from Garland was a 
valuable consideration fpr„their releasing the resi¬ 
due. But it would be a fraud upon Garland, if 
the defendant could still be sued, in breach of the 
agreement, for the full amount of his debts. 


Lord Ellenbobough observed, that if the facts 

f ^ 

of the case had been particularly presented to his 
mind at the trial, be should certainly have held 
that upon their being proved the plaintiffs ouj^t 
to have been nonsuited. 


Ruk absolute. 

Park and Marryat for the plaintiffs. . 
Gavro'w and Coinyn for the defendant, 

[AUoruieVf ITof’cC and Jones.] 
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COWAUD V. MaBERLEI^^ 

J)EBT on 5 Eliz. c. 4. § 3 l;.^for, setting up and 
exercising the trade ,pf a hladcsmitli, without 
having served an apprenticeship thereto of seven 
years. . ^ 

T'he witnesses stated, that the dcfen^ant'is an 

^ * 

eminent coachmaker yi this town; that by work¬ 
men immediately employed by himself, he does all 
the various sorts of work required for Jhe con¬ 
struction of coaches ; that besides painters, car¬ 
penters, &c. he constantly keeps in his service ten 
or twelve journeymen blacksmiths; that those 
employed during thfe period mentioned in the de¬ 
claration had served (although he had not) an 
apprenticeship of seven years to the business of a 
blacksmith; and that lie did not exercise that busi¬ 
ness on any occasion by itself, biit only i«cjdei).tally, 
in as far as it was connect^ with coach-making.— 
There were no counsel for the defendant; but— 


Wcdi)cs(laj% 

24. 

A man is not 
liable to penal* 
tics under 
5 Elis. C.4. as , 
b>rexerci«iug a 
trade without 
having served 
an apprentice*' 
ship to it, who 
merely exer- 
nses uie tiade 
incidental!^ ai 
a branch of hit 
general busU 
ncis.Thcrctorc, 
a master coach* 
rt»akor may 
lawfully keep 
journeymen 
bluck^mitiis in 
his einploy to 
make llic iron 
work of 
coacl^es, al¬ 
though he lias 
?int served an 
apprenticeship 
to the trade of 
:i blacksmith. 

—So of a mas¬ 
ter caipcntcr 
HJid journey- 
niea sawyers. 


Lord Ell ENBOROuen said, he was quite clear this 
ifa&e not within the statute,- and that any man 
might'lawfully carry pu paiticulfu- branches of a 
general business by such as had served an appren¬ 
ticeship to those particular branches of tlie business 

in which they were employed. 

*• , « 

Garxim^nd Marty at for the plaintifi^ epn tended, 
tl»t tins section of the statute crea^d two dis¬ 
tinct 
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,; * 
f 


Mabj;ui.ey 


tinct offences, viz.-exercising any trade without 
having scrvc<l an apprenticesliip, and setting otliers 
to work M'liQ liad hot. If the defoJidant’s journey- 
luen smiths Were ot‘the description stated, he iiad 
not been giiilty o^ic latter offence ; but he ccr- 
laiidy had committed the former, by himself exer¬ 
cising the trade of a master blacksrnitl). A man 
might carry ,on several trades at the same time; 
but by multiplied breaches of the statute he wii.> 
not to save himself from its penalties. 


Lord ELLENBonouGii. The defendant has not 

been proved to have set up or to have exercised the 

trade of a blacksmith. Blacksmith's work may be 

retpiired in building a bridge; but the builder who 

employs a Journeyman properly qualilied to do that 

work, is not himself to be couhidei'ed as carrvina: on 

the trade f)f a blacksmith. Tiie statute applies only 

to those who substantively set up and exercise a 

trade without having served tm- apprenticeship. 

The,smith’s work done by the defendant is only 

incidental to his general business of a coachmaker, 

and he might as v'cll be prosecuted as a carpenter, 

a painter, ora wheelwright. I suppose he had been 

advised that the law being so clearly in his favour, 

it was not worth his while to waste his money in 

feeing counsel to defend him. 

* 

Verdict for the defendant. 

Garrow afterw'ards stated, that the same doctrine 
bad been laid down by Mr. Justice Lawrence in au 

action 
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action against a master carpenter for carrying on 
the business of a sawyer. 



Coward 


[Altornie«, and Seyniow;.] 


V. 

Mablrlet 


Vide Reynard V, Chase, 1 Buir. 2.-^ftcacbx'.Tfiniei, 4 Burr- 
24-4^9.— Fitnch i, Adams, 2 Wils. 1(>8.—Beale v. Gcalc, antCj I, 


r 

.Broc.o and othcis, Assignees of Harris, a Bank- 
iiipt, 1’. Phillips an<l anothei, late Sheiiff of 
. Middlesex. 

^J^ROA'ER foi jewellers. 

The goods in question w'^eic taken in execution 
1)}' the defendants on tlie 7th of .Inly last, and it 
was {)io\ed that J^he'bankinpt had eoinimtled an 
act of l)aiikiu})ley in tlie May’prcc ednig, hut that 
the coininission was not sued out against him till 
the 1st of October following. The goods w eie sold 
on the 20th July, and on the 3()th of the same 
month, the money was paid ovei to thcpcison at 
whose suit they w’cre taken in execution. 

Pa 7 'l't'oi the defendants contended, that this case 
w-^as within Sii S. Romill^’sai t, 4() (i(!o. 3. c. 135. 

§ 1, whereby it is enacted, that “ all pai/i7icnts by 
and to, and all contracts, and othei dealings and 
transactions, by and with any bankrupt, bona fide 
made or entered into moiv than two calendar 
VoL. 11. R mouths 


Aliy 24. 


Tf tlie ^oofli c# 

atMfJci are 
(iken in t xecu* 
tioTi iittei aa 
act (it 

iiiptcy, anUthe 
iTionc^ aiisiinj 
frotii the Side 
aiui < \ ei by 

the sluiitr, two 
iiiuiitijs be loiL* 

<i commitlun 
sui d o»ii, 1 lie 
bankiwptty uill 
otimMch the 
c%pcution,i)t>t- 
vai si indin » 

4t) (.T J c 1 >>. 
wlijri pioictts 
aI! hun 1 tide 

pit /7f:cntti iiicl 

transactions by 
01 the 
buihnipt more 
than two ( aUni- 
d a moiiilis be- 
toa. tils d it" ot 
tbecoiuiui'ifeioa* 
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months bcfoie llic tlate of the commission, shall, 
notwithstaiulingiiny ])nQr act of hankrii])tc} com¬ 
mitted, by siKJh ba<ikiupl?, he g(»ocl and ctfectualto 
all intents pn^oscs whatsoever, in like man¬ 
ner as if no siK^h pwr act of hankiuptcy liad been 
comnlittetf.” Now this mij^lit be considered as a 
payment bv tlic bankrupt of the sum recovered by 
the judgment and at any rate, it was a hon&Jlde 
transaction with the bankrupt. 


Lord Ellen BoiipuGH. There is no pretence for 
calling this ^payment hy the bankrupt, and the 
meaning of the word transactions must be deter¬ 
mined by the woitis used along with it, viz. “ con- 
tiacts and other dealings.” The transactions pro¬ 
tected by this clause of,the statute are evid,ently 
transactions between the parties in the ordinary 
course of business, not transactions canied on 
through the medium of legaf process. 

The pkjintilfs had a vcfdict for the produce of 
the goods, making g deduction for the expcncesof 
the sale, but not lor the sheiilF’s poundage. 


tr</;vwyand Lan es for the plaintiffs. 


Park and Marryat for the defendants. 


[AtLoinies* /Jd/Zouajir snd 
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Rex «?, Jones- ^ ^ 

Ftiday» 

•^HIS was an indictment against tRe defendant on^^Wof 
for fraiuls committed by Mm in"TOs ofece of *“ *«<|.‘omcnt 

• t • ** ^ lor a iraua 

Coinmibbaiy General ni the West Inaiei|. lathe against an agent 

n ^ \ ^ * A Ai n rnmcnt 

course or the trial some points arose woithy or under tlit con- 

1 • ^ I tioul of the 

being noticed. Ireasury.dlel- 

rv\\ 1 r* 1 *1 • , tet oi in^truc- 

The defendant m the wairaut ror his appoint- tions addreised 
ment'under the King’s sign manual, is diiectcd to dant by the 
obey all oiders issued to him by the Lords Coinmis- 
sioners of the Treasury. On the part of the Crown 
tliere was offered in evidence a letter addressed to pTovmgtiie 

. . . • ^ • 1 1 ‘•omra'ssion by 

him, containing certain mstruotions he was accused «i«<-h they 
of disregarding: this letter, signed by Mr. Pitt and 
two moie of the then Lords of the Ticasuiy, he 
had leccived in the West Indies, and it was now 
produced by his solicitor under a notice to produce 
all letters, &c. 


Tlie dcfendantVcounscl contended, that before 
this letter could be lead In evidence, it Tv*as neces¬ 
sary to piove, that Mr. Pitt and the tw o others who 
signed it, were I.ords Commissioners of the Trea¬ 
sury, andhad authoiity to write it, by pioilutmg the 
commission by which they weic appointed. But 


Lord Eelenborougii held, that this was unne¬ 
cessary, and the letter M^as admitted on proot of the 
licind-writiiig of the three pci sons who had signed 
it as Loids Commissioners of the Tieasuiy. 


At one stage it was a mateiial question, Avbether xherois uu 
011 the pa’itof the Crown tliev could avail them- objeoon.i 

* *' any sort to tr^ - 

ing a min, upon uic hulictmv U, for beverai <^ibinirt uusdcmcauours ol the same nature. 

K 2 -elves 
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1 S 09 . selves of two eounts of tlie imlictinent, so as to 
U'ive evidence of part of the sums whicli the dc- 
5 , fendant liad illegally obtained, under one count, 
JoNKs. of the residue, uiulcr another. 

‘r 

The defendant's counsel urged that this could 
not be done, as it would be trying a man for tu'o 
oflcnccs on the same indictment. 


Lord Erj.ExnoBoumi.—In point of law, there is 
no objection to a man being tried on one indictment 
for several offences of the same sort. It is usual in 
felonies for the judge, in his discretion, to call upo)i 
the. counsel for the prosecution to select one felony, 
and to confine themselves to that; but this practice 
has never been extended to misdemeanours. It is 
the rlaily tisagc to receive evjdencc of several libel.'^ 
and of several assaults upon the same indictment; 
and here I sec not the slightest objection to evi- 
flence of various acts of frautl committed by the 
<lcfendanl: in his office of commissary general, 
though ranged under different counts as distinct 
and substantive misdemeanours, (a) 


A person in- 
lUctod for H 
tuMdonuHiiour 
ora I'floiiyp 
niav bo logally 
conviclctl upon 
llu‘ uiicorrubo- 
ratod evidence 
o1 Mn ttccoiu- 
^l.cc. 


The dcfcmlant’s counsel afterwards contended 
that the case on the part of the crown rested 
entirely oil the evidence of an accomplice; tliat 
this witness was not confirmed, and that therefore 
the defendant could not be legally convicted. 

Lord ELUEivnoitouGir. No one can seriously 
doubt tliat a conviction is legal, though it proceed 
upon the evidence of an accomplice only. Judges 


(a) ^tde Ki;k V. Kingston, 8 East, 41. 


in 



KASTKR TF.RM, 19 CFORGK III. 


133 


in their discretion will advise a jury not to believe 
an accomplice, unless he is confirmed, pr only in 
as far as he is confirmed; but if he is believed, his 
testimony is unquestionably sutlicient to establish 
the facts Avhich he deposes. It is allowed, that he is 
a competent witness ; and the consequence is inevi¬ 
table, that if credit is given to his evidence, it 
requires no confirmation from another witness. 
Within a few years, a case was referred to the 12 
Judges, where four men were convicted of a bur¬ 
glary upon the evidence of an accomplice, who 
received no confirmation coiu’crning any of the 
facts which proved the criminality of one of 
the prisoners ; but the Judges were unanimously 
of opinion, tliat the conviction as to all the four 
was legal, and u])on ^hat ophiion they all suffered 
the sentence of the law. (/>») Strange notions upon 
this subject have lately got abroad; and I thought 
it necessary to sa> so’ much for the purpose of cor¬ 
recting them. In the pasc before the yourt, the 
W'itncss alluded to cannot be considered an accom¬ 
plice ; and if he \vere, he is amply confirmed. 



V. 

JONfcS, 


The defendant was found guiltv. 

The Atlornty General, Gari'oxc, Abbott, and 
Richardsoii, for the Crown. 

Dallas, Park, Topping, and MarryatT^ox the de¬ 
fendant, 

[Altornlcfl, Litchfuld and Dennett ^ Ccf.J 


(J>) Atwot>d*3 Case, 2 Leach, Cro. Cas. 521. Datham's CasC| 
ib. 53S. acp. 

K 3 
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Satnrflay, 
May 27. 


Rex w. LEEFE,:'Geut. one, &c. 


If a count 111 2)11 
iiuiiclnieii’ nr 
pcijury uiMnr- 
take to set out 
. conliaiii>U'-l;y 
the <wc<? 
and effect i>f 
what Ilu-Ueloii' 
dant swoic 
whcueKannntjd 
as a whiie^'; it 
is necessary, in 
$«ppon nf fliis 
count, U ;jrovi', 
that in i>nn^ 
stance and 
effect lie i^wniv, 
tF»e wlioh t>f 
that which is 
thus SCI out HS 
Ills evitleuce, 

altiiOiigh the 


'^HIS was an indictment for perjury before a 
select committee of the House of Commons, 
appointeil uuder tlu* O/ envillc Jet', to try the merits 
of a petition complaining; of an undue election and 
return of members to serve in parliament for, the 
boroagh ol’Ncw JMaltou, in the county of ^pjric. 


The counsel for tlie prosecution having failed 
upon the hist count of the indictn.ent, resorted to 
ihe second ; and as a point ol great nicety and im- 
liortancc arose Upon this, it must necessarily be'set 
out pretty much at Iengt|i. 




coiiiii contains 
sevorul distluit 
assignments ot 
perjury. 


* . 

After stating that the select committee wa^'duf^ 
appointed, and met to determine the merits of the 
petition, and that the defendant appeared as a wit¬ 
ness, and was sworn before the commiitce, who had 
competent jKiwer to administer an oath to him in 
that belialf—-the second c'ount proceeded as fol¬ 
lows ; “ And the said Edward Jx*efc being so sworn 
as aforesaid, it then and there became and was a 
mati rial question, touching the merits of the said 
petition, whether the said Loul Head ley of 
the members returned] before the close of the said 
election, had made any agreement to pay certain 
cxpenccs of the said Isaac Leathan., one of the 
candidates at the said election, including the 
expences incurred at diiierent bins in the said 
borough where the friends of the said Isaac :Lea- 
tham had dined, in consideration of the said Isaac 


Lcatham 
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Lcatliam clccli^i’nig to be a candidate- at the said 
election, and of the voters of the said Isaac Lea th am 
then iinpollcd being aj)j)Iietl to for the purpose of 
votinir for the said Lord Hea<Ucv at the sdid elec- 
tion; and also, ■whether the said Edward Leefc liad 
coiniminicated t^ certain persons, being tlie com¬ 
mittee of the said Isaac Lcatliam at the said eloi’- 
tion, that the said Lord Headley had made such 
agreement; and also, whether tlie said committee 
of tlie said Isaac Leatham at tlie said election had 
dispersed to make known such agreement, and to 
carry the same into elfcet; and also, whi ther the 
said Edward Leefc had told the said Isaac Leatham 
that the said Lord Headley had given his assuiancc 
to the said Edward Leefe, that the said exjjcnces 
sho^tld be secured : ^Whereupon the said Eihvard 
Leefe not having the fear of God before his eyes, 
&c. on the said, &e. on his oath aforesaid, falsely', 
&c. did say, dejipsc', swear, and give in evidence 
upon his oath aforesaid, to \he said committee, 
touching the said material questions anif the ifierits 
of the said petition, in siihsiancc and (Jfcct as fol¬ 
lows ; that is to say, that he the said Edward Leefe, 
bv the directions of the saiti Isaac Leatham, waited 
upon the said Lord Headley at tlie King's Head 
in tli^lbbrough of New JMalton, on the second day 
of the'said cloetioh, and before the close tliereotj 
and proposed to the said LoidHoadKw, that the 
said Isaac Leatham would decline, upon the ex- 
penees being paid him, including previous expem es 
of the tjay before; and4;hat the said Lord Headley 
then and there agreedthat tlie said expenecs should 

be ]>ai(l, including the expenecs that had been 

K 4 hieuricil 
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incun'ed at^flifl'ercnt inns in the town where the 
* said Isaac Leathain's friends had dined ; and that 
the said Isaac LeathamVVoters (meaning such as 
were then unpolled) were to be aijplied to in conse¬ 
quence of tlmt arrangement (meaning in conse¬ 
quence of the said Isaac Leathani’s declining upon 
such cxpences being agreed to be paid to him as 
aforesaid), for the purpose, of voting for the said 
Lord Headley; and that he the said Edward Leefc 
enumerated the expenees, and told the said Lord 
Headley that the cxpences so to be paid, must in¬ 
clude thecxpences of the different inns in the town 
of New Alalton aforesaid; and that he the said 
Edward Leefe, upon his return to the committee of 
the said Isaac Leatham at tlie said election, com¬ 
municated to them whath&d so passed between the 
said Lord Headley and him, (meaning that he the 
said Etlward Leefe communicated to tlie said com¬ 
mittee, that Slid) agi'oemci'it had been made as last 
aforesaid), and tliat \ho said coininittcc of the said 
Isaac Lcat'nam dispersed to make known the said 
agreement, aiul to carry it into effect; and that he 
the said Isaac Leatham a^ked the said Edward Lee te 
if the exjjcnces were secuied ; and that he the said 
Edward Leefe tohl the said Lsaac Leatham that his 
Lord'ihif), (meaning the said lanal Hcadlg^} had 
gi\ en his assurance that it should he so : Whereas, hi 
truth and iit fact, the said Lord Headley did not 
make any such agreement with the aid Edward 
Leefe as aforesakl: and whereas, in truth ami in 
tact, the said Edward Leefe ditl not enumerate the 
expenees, nor tell the said JjOrrl Headley that the 
cxpences so to he paid inusit include tlie cxpences 

ol‘ 
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of the different inns in the said town ; and whereas, 
in triitli and in fact, the said EdwardLeefc did not 
communicate to tlic said committee of tliesaid Isaac. 
Leatham, that such au;reement had been made as 
last aforesaid ; and whereas, in truth and in fact, 
the said committee of the said Isaac Ecatham did 


1809 , 
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V. 
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not disperse to make known any such ao-reement, 
or to carry any sucli aiireement into effect; and 
wrJiereas, in truth and in f act, the said Edward I.t;efe 
did hot tell the said Isaac Leatham that his Lordship 
bad given his assurance //lal it should be so, or that 
the said expences should Ijc secured : And so, &c. 


• A short hand writer l)cing called, stated tlie evi¬ 
dence which the defendant had given before the 
committee, and which. agreed exactly with that 
^t out in the secoirtl count of the indictment, ex¬ 
cept in the concluding sentence, '^fhe indictment 
states that to have.bcen, “ that his Lordship had 
ffiven his assurartcc that it should be. so." The short 
hand writer swore, that all he found u]X)n hi.s note 
in answer to the question upon this subject was, 
‘‘ that his Lordship had given Ins assurance.” 

The Attorney General for the defendant, insisted, 
that as these representations of the defendant’s evi- 
denefe before the committee, were in substance and 
effect materially diflcrcnt, the defendant was enti¬ 
tled to an acquittal. ^ 

Scarlett and J. Williams, of cQunsel for,the pro- 
secutiqn, allowed that they could not proved npoii 
thelast assignment of perjury; but eoutended, that 
the \yords as to the others were substantiated, and 

as 
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V. 

Lkefe. 


< 


as these wevc upon questions material to the merits 
of the petition, the seeoqd count of the indictment 
was sustained, an?} the defendant ought to be found 

4f , m • 

guiltyV^ It was averred that the tlefeudant deposed 
before the committee, “ toucliing Xhe said material 
questions, and the merits of the said petition in sub¬ 
stance and cji 'cct as follows This must be taken 
to mean, tliat he tieposed to each of these questions 
the answer connected with it. Reddendo.^gula 
singulis, the defendant was charged with swl^ring 
separately in answer to all the questions that were 
mentioned. Therefore, if he was proved to have 
falsely anti corruptly sworn in .substance and to the 
effect as set out in tlie indictment to any of the:se 
question.s, it was quite suifieient. Otherwise^ it 
would he nearly impassible to convict any of 
perjury, and the more numerous the instance's rh 
v.diicli he perjured himself on any. occasion, the 
greater would he his chante to escape. 


Lord Ejint-y cououGii. Suppose you had under¬ 
taken to set out the tenor of what the ilefendant 
swore, arid it should appear by the evidence that he 
had not sworn a material part of that which was 
.set out, would not this have been fatal ? Haying 
taken upon you to state the substance and of 
wliat he swore, you are not bound down to^bhisfe 
words; but-must }Ou not prove that he swore in 
substance and effect the whole tlut you have 
.stated ou ave;| that part of the defendant’s evi- 
rlcncc OThcerning the assurance given by Lord 
Headley to he material, and you have not proved 
tliat he swore to any such assurance, Did you ever 

kpow 
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"know the x\x\e oi reddendo singula singulis 2 i^\t\\eA isop. 
to a misrecital } Is the^ any authority to shew, 
that under subsmntiam '^'ondiXQ not bound 

to prOye the substance of what you state, as untler 
secundum tenorem, you are bohftd to prove the tenor. 

To hold o^erwise would be to introduce a most 
dangerous latitude into criminal proceedings. I am 
decidedly of opinion that you have failed in the 
pnipf of a substantial allegation. It is essential to 
the ^fcUrity of innocence, that words set out in the 
record, should be either literally or substatnially 
proved. A person giving his assurance geiierall}’', 
and giving his assurance for the performance of a 
pai’ticular stipulation, are allow^l to be entirely 

di liferent. If a man swears falsely to several mate- 

' '' 

rial tjuestions, these ritky be included in distinct 
dbuirtts. There are facilities enough for convicting* 
and punishing tlie guilty without infringing any 
of the rules of law. * Iii the absence of authorities 
in support of the doctrine (Contended for, I will 
not originate one, and place this defendant in a 
state of peril in whicli no person charged with the 
same crime ever stood before, {a) 

Another count of the indictment stated, “ that 
hertf’^pr^ to wit, on the 1 Itli day of May, in the 
47tli jl^ar, &c. at the borough of New Mailon, in ‘ee«i'tii£-Hou3« 

was averredt that aii election was had for a borou^^h htj ^irtue of a certain precept »/ the high 
sheriff of the county hy him duiy issued to the hailiff o/^he said toroUgJi of Af.” Held, that this 
was nota dcscriptiuu of tho iireccpl, and that althougli the borough was thereiaditferciitly iieuo- 
tQuiatcd^ the variafice was inniiaterUL 


(a) I fiitc) no decision ov dic¬ 
tum in Ae books as to the evi- 
dehec of the words sWorn which 
is necessary to support an iu^ 
dictment for perjury. For the 


9 : - jsT - 

general principles ufPn thiasub- 
joct, f VrtV 2 J lawk. F. C. c. 46. 
s. 34, 35, 36, Compagnon v- 
Martin, 2 Bl. Rep. 790. 

the 
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tlie county tif York, an election of two burgesses 
of the said borougli, to serve as bjirgesscs for the 
same at a certain parliament of our said Lord the 
King, to be holden at Westminster on the 2Cd day 
r)f June thcnnbxt ensuing, was duly had and held, 
hy virtue of a cert mu precept of the high tiherif)' of the 
county aforesaid by him duly issued to the bailiff of 
the. said bo7'ough of Nexe Malt on, according to the 
exigency of a certain writ of our said Lord the 
King under bis great seal ol‘the Lhiited Kingdom 
of Great llritaiu and Ireland, before then duly- 
issued and directed to the said sheriff; and tha£ 
afterwards, by virtue of the said precept and writ, 
on the 12th day of i\Iay, in the said 47th year, 
the lionouvable Robert Lawrence Dundas, and the 
right liouourable Charles Winn Allanson, Lord 
Headley, u'cre retm'ned to serve as burgesses for the 
said boi'oughof New Chilton, at the said paiiiament 
then holden at Westminster aTorrsaid. 

I 

Tire precept of the sheriif being produced, ap¬ 
peared to be diiiectcd, “To the bailiff of the borough 
of iMalton'’’ 

The Attorney General objected that this was a 
variance, as the indictment averred that titc pre¬ 
cept was issued to the bailiff of the bordtigh of 
Nexo MaltotK. ^\■hich must be taken to be different 
fiom the borough of 

Lord Ellkvborough. This is not matter of de¬ 
scription, If the precept was actually issued to the 
bailiffofthcborougliof NcwlMaltrm, it is sufficient, 
W'hatever nuiv he tlic tenor t)f the direction. 


The 
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The leturn made to tlic Crown Olhce stated, 
that the honourable R. L. Dundas and lord Head- 
ley were elected and returned as burgesses for the 
borough of Mallon. 

The Attorney General contended, that the allega¬ 
tion in the indictment must mean that tiiesc indi¬ 
viduals were returned by the indenture, the only 
way in which the return could be made ; which 
indenture proved that they had been returned for 
Malton, not for New Malton. Thus an avcnnciit, 
upon the truth of which the legality of all the 
subsequent proceedings depended, was left with¬ 
out evidence. 


180 , 9 . 


lU-x 

f. 

indict¬ 
ment hav'mr 
slated llnit 
** A, B. aiui r. 
Z>. wore rotiiin- 
cd to servr ah 
biirgcs'Gs tor 
the said 1)0* 

1 o( .V. ftf.* 
lifts wa.s coiisi- 
dcrcil a d(*- 
scription o( iii- 
(iontuiv ol n*- 
tiirii, and flie 
borotiiih being 
lh‘*roiu stilod 
th« lioiOMgb of 

tlie varianre 


^ was held fal.*!,, 

Scarlelt for the prosecution insisted, that the in¬ 
dictment did not profess to setont the tcnt)r of the 
return or the manner in which the members were 
returned ; it simply stated the fact, that they were 
returned to serve as hufgesscs for the said borough 
of New Malton,* which appeared sufficiently from 
the journals of the lIo,use of Coninions,conccrning 
this election, in which the borough of Malton ami 
New IVIalton were used iiidiscriniinatelv. 


Lord Eli.enborouoh. —The avenjienta-; fo tiie 
return must be understocKl as a <Icscrij)tion of a 
something in writing. The precept given in evi¬ 
denceTcqnircs an election to he made for tlie 1 ) 0 -- 
rough of Malton, and the return .s'lalcs that the 
honourable* R. L. Dundas and lord Hcadicv woe 
elected to serve for the borough of Malton. J3ut it 
is laiihin the indictment, that they were returned 
for the borough of Nexv Malton. Her,e it is not 

cnougit 
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enough that the borough is known as well by otie 
name as the^other. I think the variance is fatal, 
and the defendant must be acquitted. 

Not guilty. 

Scarlett and'/. I^illianis for the prosecution. 

I'he Attorney General, Garrow, Park, Topping, 
and Abbott, for the defendants. 

[Attorniesi Etfre aad MortotuJ 


Vide Purccl v. M'Namara, 9 East, 157 » 



Saturday* 
May 27. 


*« 


Rex V. Weeue. 


An indirtmtnt rpjfjis was an indictmciit for saying of-- 

wiJJ not he lor Jl . t • ‘ ^ i 

words »poik® Girdle)', esq. a Justice of Peace for the county 

ti.J‘i^“acctn'ius of Middlesex, that he wa?. a scoundrel and a liar. 
jbseiice. ^vords wcrc charged to have been spoken of 

the prosecutor as a justice of the peace, and wi^h 
intent to defame him in that capacity. 


It appeared that at a vestry meeting f^^the 
parish of Hammersmith, which Mr. Girdlcr ,^^ot. 
attend, Mr. Weitje, with reference to-a private 
quarrel between them, called him several very abu¬ 
sive names, .declared he should have said tlie same 
had Mr. Girdler been present, and being reminded 
that lie was speaking of a magistrate, saiid, he knew 
that very well. 


Lord 
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Lord Ellenborough. The words not beinij 
spoken to the Justice, I tliink tliey are not indicta¬ 
ble. This doctrine is laid down by Lord Holt in a 
case in Salkeld (a), and in Rex i?. Pocock, in 
Strange (b\ the court of* K. B. refused to grant an 
information for saying of a justice in his absence 
that he was aforsworn rogue. —However, I will not 
direct an acquittal upon this point, as it is upon 
the record, and may be taken advantage of in arrest 
of jud|pnent. It will be for the jury now to say, 
whether these words were spoken of the prosecutor 
as a justice of the peace, and with intent to defame 
him in that capacity; for if they were not, this in¬ 
dictment is not supported, and it could not by any 
possibility be a misdemeanour to utter them, al¬ 
though the prosecutor’s name may be in the com¬ 
mission of the peace for the county of Middlesex. 

The defendant was acquitted. 

, • 

Gatrow, Knapp, Alley, and Glced, for the prose¬ 
cution. 


1809. 



The Attorney General and Gun.vj for the de¬ 
fendant. 


[Attornios, Aldridge and impey.'] 



(a) Regina v. Wrightson, or a bufflehcad^% is not iudicta-r 
S Salic. 698 . per Holt, C. T. ble." Quod fuit conccss. per 
“ To say a justice is afool, or an Powkll. 
nsil or a fatembf or a blockhead, lb) % Str. 1157. 

Tide Rox. *, Reyel, I Stra. 420. 
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1800. 


CuF.:\iAIKE r, Le Ceeuc BorsVALON'. 


JVfoJKl.Ty, 
y‘>. 

indebitatus assumpsit for v'ork and labour, 

in^' 3(i. 3. Plea, tlic iruucral issue. 

r. II. w I'K h ’ ^ 

cuacU, that no 
cmc* sluill piui- 


tjsc ri*-\»r”C()U 


It appeared tliat tbc parties to this suit are both 
mill's Fieju li emii^rant piiests, resilient in London, and 

iTniruVh,'"" plaintifT liaci cured the del'enilant of the 

coiimc o) Mir- ///e.y i oicrcd after a long attouilance, in the course of 
«iie|i/ti..iiyo( Avliieh be had a])plierl medicines to external sores, 
rersoriMi.ois and pciiormed several surgical operations. An-ae- 

knowlcdgment by tiie tiefendant was given in evi- 
jin action iiir (p.^cc, tluit for tliis curc lic owcd the plaintilfQO/. 

bnsHic‘'S (lojic ' • 1 

''Iirec* 'M * 

Ui lit'', tin' CUJJ'onl for the defendant coutciuleil, tliat the 

w\wu!uiu!"y action could not he inaint^iincd, as the jdaintitl' 

Inv Kiic'u'ii^ was not a mcmhei- of tlie (aillegf of surgeons. By 
iiuiimhiMi .statute d'ilen. 8. e. 11.^ 1.* it was enacted, that to 

up^n llu* t!r- 

i-j3daMinsucii J)rr^■ent sinillis, \voa\t'rs, :iiul women, wIjo took 
iviiiciKc ii.at u])on themselves great eure.s, m wliioli tliey used 

and \vitelierai'l, from intermeddling with 
i.cMiM.i^ lie y 1 -j,) -within the city of London or 

seven miles round, sliould act as a surgeon, with¬ 
out being examined and admitted in the manner 
tiiercin pointed out, under the pain of ibrfeiture 
of ,>/. for every month any person should so act as 
a .surgeon. And althougli hv 34 k tii'I Hen., 8. 
c. 8 . ^ 3 . lilierty was given to anV jicrson having 
knowledge and experience of the nature of 
hcihs, roots, and -vv'aters, &e. to practise, use, aAd 

aniuistcr. 
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V. 

Lr. Clerc 
BoisValox 


minister, in ami to any outward sojv, nncomc, IS09. 
wound, &c. any lierbs, ouitnicnts, See. acerHiinsj; to 
their cunning, CNpcncncc, and knowledge; it was 
clear t'roni the preamble to the statute, that this 
must he done gratuitously ; the gwievaucc there 
stated, being', that “ the company and t’ollowship 
of surgeons of London, minding only their own 
lucres, had sued, troubled, and vexed divers lionest 
persons, whom God had cnrlued with the know* 
ledge of the nature, kind, and operation of certain 
roots, herbs, and waters, and yet the said persons 
had not taJeen any thing Jor their pain■< and i aiming^ 
bat had ministered the saine to p''-or people only jor 
noighhourhood and God's sahe, and of pity and 
charity." Accoidingly, it was laid down in Com. 

Dig. tit. “ Physicians," (D.^ that “ this statute 
extends only to good women in the countiy, &c. 
who act for charity ; not to those who administer 
for ]>rofit.'’ Thus ij: clearly .\ppeared, that the 
plaintiff in acting'as a surgeon li.r prolit, was guilty 
of a breach of tlie law* and tlierel'orc t'ould* not 
maintain an action to recover a compensation for 
wdiat was illegal. 

Garrow, contra, insisted that there being no ab- 
solu^ prohibition of person,', nnliceiiscd acting as 
surgeons, they might maintain an action against 
persons whom they had attended and^ciued. By 
paying the penalty of 5/. a month, they satisfied 
the statute. Besides, o-t&P’J Hen. 8. seemed iVained 
for this very egse, and being silent as to any reward 
to be received for such cure, the law must raise a 
promise on the part of the patient to pay his 
VoL. n. L 


suigeou 
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Okf.mauf, 


r. 

Lt Clfuc 
BoiuValon. 


>uigeon upon ;i qiiauiuinriicrn'it, inul never could 
annul an exj)ress promise w lut ii had here been 
g'hen in evidence. 

I.oni Elia S Ecnor(.ii u as of opinion, that the 
action was main’.ainalilc, and the plaintiff recovered 
a ver<lict foi CO/. 


4 


In tiie enduing-tern’, (’liffbrd olitaincd a rule to 
shew cause, why the verdict shouhl not be set 
aside, on the ground that the plaintiff's conduct in 
practising- as a surgeon Avas illegal, and that he 
could not lie entitled to recover a compensation for 
his labour on the veiy same cvidence-wliich woi.uld 
convict him of the nenaltv of 57. a month. But 

I 

when cause was shcAvn, the court said it had not 
been proved, that the plaintiff' was not regularly 
licensed as a mcmlicr of the college of surgeons, 
wl)ich he might be, althoiigli lie was a French 
emigiant priest.—][lulc discliarged. 

Gan'GXvviwAlAi'a'cs for the plaintiff. 

/•% 

Clijj'urd for the defendant. ‘ 

fAlt. rules, H'lpharJ and Wrighu,^ 


Johnson r. IltJilson, H Eiwt, 180 . and La^r v. Tlodgson^ 
next case. 
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Law V. HodgsonI 

^iirs was an action for goods sold find delivered, 
to recover the value of between five and^jsix 
thousand bricks, which tlie defendant had bought 
from the plaintiff, a brick-maker; which ixe had 
himself selected from a large clamp of bricks at the 
plaintiff’s manufactory; and which he liad em- 
ployed in building a house. 

The defence was founded on 17 Geo. 3. c. 42. 
§ I*, which enacts, that “ all bricks which sliall be 
“ marie or burnt for sale in any pai t of England, 
“ shall, when burnt, be not less than eight inches 
“ and a half long, and not less than two inches and 
“ a half thick, and not tets than four inches wide.” 
Sec. 2. of the same st;itute enacts, that if any per¬ 
son shall make brfeks for sale of less dimensions, 
he shall forfeit the sum of for every thous'and 
bricks so made. 

ii 

it' was proved that the bricks which were the 
subject of this action, were not, upon an average, 
morc^an 3? inches wide, and that they all fell 
short of the legal width of Jour inches. 

Garroxo for the plaintKf, contended, that the ac¬ 
tion was nevertheless maintainable. Thelegislature 
only meant to prohibit the making of bricks less 
tlian certain prescribed dimensions under a penalty, 
but did not declare all contracts concerning them 

L 2 null 


1809 . 



JMiiy 29. 

An action can* 
not be tnuln- 
taincri b> a 
b.ickmiiker for 
iht jiriccof 
biiciwH winch 
are iindei the 
&taui.i tL«l di* 
mcjibfoni. re- 
f|aireJ bv stat. 
17 0.3. c.45(. 
although, wlien 
soI'i» they were 
selected by l!»c 
purchaser hiin- 
self, and they 
wercat'Lorwards 
used by him in. 
building a 
house, without 
any coinpl.dnl 
beinti made as 
to their size or 
quality. 



un 
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isop. null aiul void. "J'lic plaintifF might be liable to a 

iK-naltv for making these bricks, aiul sTill bcenti- 

r. tied to recover tbe value of (licm liom the <lefcn- 

Hodgsox. (jmjg ]}jjt in truth, it va.s (juite impO-ssiblc for a 

brick-maker ,to conform in eveiy instance to the 

parliamentary standard ; as bricks niatic in the 

same mould shrunk very ditleiently in the burning, 

and it was therefore necessarv to look to the honest 

«/ 

intention of the brick-maker, wliich could not be 
<loubted in the present instance. This <Iefendant 
M as, at ail events, esto]i])cd from taking the objec¬ 
tion. as he himself selected the bricks from a great 
manv others, ;nid bv using them without anv 
complaint oftiieir size till the present day, he had 
given eonelusive evidence of their suflicicnc}'. 

r.ord I’l.rKMuniocoii. Tlr^ penalty upon making 
hrit ks under tl)e ])ro])ev si/c is inllietcd by a distinct 
■-eetion. The lirst seel ion oi'this statute absolutely 
t'oibids sm h bricks to la; nutde |br sale. Therefore 
the plaiylilf in m iking tiie Inieks in question was 
guilty of an absolute breach of the law: and he 
.shall not be permlUed to maintain an action for 
their value. Tiie mamifactnrcr must take card that 
las bricks aic of the statutcablc si/e, and calculate 
tlic degree in m hieh they are likely to shrink in the 
burning. Tiie iogislatinc has considered this to be 
practicable, and dillicuity of compliance is no ex¬ 
cuse for neglecting to do that which the legislature 
requires. The tlcfendant when i.e selected the 
bricks is not proved to have known that tliey were 
under-sized, and his using them cannot., alter the 
la vv. 

Plaintiff 


f 
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Plaintiff nonsuited. • 

Garrow in the following term moved to set aside 
the nonsuit; but the com t lefused a rule to shew 
cause saying, that the best way to enforce an ob¬ 
servance of the statute was, to prevent the \ iola- 
tion of it from being profitable. 



Garroxv anrl Holland for the plaintiff. 
Hark for the defendant. 


[Attornics, ainl DulstnnJ] 


(a) Fu/c Johnson r. Hutlson, 11 East, ISO.—Gromairc t*. JLc 
Clorc Bois Valon, ante, M4. 


IlEVMAN'and others r;. PAiusir, 

• • • 

^HIS was an action on a policy of insurance on 
the ship Canopus, at and from Plymouth to 
Gottenburgh. 

The declaration stated, that Ijj/ the perils and 
dangers\oJ' the scui, and by the fort:e and violence 
of the winds and waves, the ship struck upon rock';, 
ami was tliereby bulged, broken, and Tilled with 
water, wrecked, cast away, foundered, sunk, and 
wholly lost to the persons interested therein. 


M.iy ;>i. 

^nnhlr, thui If 
a (lot iarttlitni 
on •! {lolicy <ii 

iiiMiraip e l<<v 

tJif loss hij iht 
po tl» of iht 

plain* 

ml lu.n reco¬ 
ver fipoJi proof 
that tlio ship 
was wret kt tl, 

aliluuh h this 
innv iiavc bmn 
QCLasioiicd by 
the haimtry 
tne mustfr or 


The plaintiffs’witnesses swore, that while thtJ 
ship Wits w'orking out of Plymouth haiiiour, witl) 

L 3 ,1 pilot 
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Hetman 


, Y. 

Pakisii, 


; 

a pilot on board, she missed stays, and that li5t- 
Avithstanding every thing was clone to save her 
which the pilot directed, she went ashore among 
the I'ocks, and was lost. 


The defence was, tliat the loss had licen occa- 
sioucd by tlic misconduct of tlie captain. In sup¬ 
port of this case, the pilot swore, that the captain 
sailed in a foul wind, coiitiary to his directions, 
having befoic refused to sail when the wdnd was 
fair ; that in several other respects he disobeyed 
the witness’s instructions thiough informed of tlie- 
consequences ; and, finally, that the ship having 
been stopped when going on shore by getting out 
an anchor, the cajrtain cut the cable, and allowed 
her to drift on the rocks. 

o 

« 

Lord Ellen BOROUGH said, if the witness was 
believed, this was a clear ease of barratry. 

ft/ 

ft 

t . 

Park for the defendant, suggested, that there 
did not a|5pear to be any fraud. 


Lord Ellenbokouoii. This is not necessary. It 
has been solemnly decided, that a gross malversa¬ 
tion by the captain in his office is barratrous, (a) 


Pr/r/r then observed, that even if it were, barra¬ 
trous, as there was no count for barratry, the 
plaintiff could not recover. 


Vide Earl v. Row croft; 8 East, 126. ' 


Lord 
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Lord ELLEJJnoTtouGH. I know that Jtir. Ji stice 
Bul LER once held, that if you declare upon a loss 
by perils of the seas, and the defence is, the mi.s- 
coudiict of those on board, and that misconduct, 
when proved, turns out to he barratrous, you can¬ 
not recover; but I have thouglit about it, and never 
could s.^'c the reason for tliat doctrine. Should it 
come before me, I think I should hold otherwise. 
If the plaiutilf declare for a loss by jrcrils of the 
seas, be cannot recover upon a loss merely barra¬ 
trous, as a fraudulent s-'le. or the like. But here, 
the loss is proved as laid, a-iul the bairalry can he 
no suiprize upon tiie defendant; for it is his own 
case. 



lltYM.'lS 
V. . 

PahIJu- 


The jury utterly flisbclicv'ed the pilot, and the 
])laiutitr had a verdict. 

The At tor General, Toppwg, Jervis, andi?/c/i-> 

ardson, for the plaintiff. * 

Garrozv, Park, and Cttrr, for the defendant, 

[Attornies, Kaife Freihjield and Gregg cj Cor/icW.] 


Vox Tunceln V. Dubois, 


Thuiaduy', 
.luoe 1« 


''pnis was an action on a policy of insurance on 
the ship' at and fiom Bristol to 

Oporto, during her stay and trade there, and at and 
from thetice back to l.,6ndon. 

lot a viulaiion of tho laws of ncutfiJity. not cvMrnrc to falsify 


Ifaship insur« 
ed U jnerely 
represented as 
neutral, a sen* 
teiice of a fo* 
reign court of 
udnuraity* cone 
denming lier 


L 4 
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Dubois. 


The ship was tiot stated to l)c of any particular 
country in the policy ; but in the letter directing 
the insurance sl)e was describctl as “ carrying the 
Kniphauseu flag;'’ and in tlic broker’s written in¬ 
structions shewn to the underwriters, she was called 
a Kniphamen vessel. 


The captain swore, that the Ncptunxis belonged 
to Varrel, a port in the Kniphausen territory ; that 
she was projicrly documented according to the laws 
and regulations of that principality ; and that she 
was cajitured on lier voyage back from Oporto to 
Loudon, and carried into Dunkirk. 


The defence was rested on tlie decree of the 
French admiralty court, which comlcmned the shi]> 
for the following aniovg other reasons: 1. That she 
had sufl’ered heisclf to be scarclied by the English. 
12. That she had put into an English fmrt. 3. The 
inimical quality of the vcs.se],-which in November 
1805 belonged to -an English subject then an 
enemy, anti was purcha.scd from him bvthepicscnt 
claimant, that sort of aciiuisition made after the 
commencement of ho.stilitics being proscribed by 
the regulations of 26'th July 1778. 4. The dell- 

ciency as to the certilicate of oi igin. 


Park for the defendant, contended, that thia 
sentence was a comjilete bar to the present action, 
as it proved conclusively tliat the ship was not 
neutral property, and that she had not been navi¬ 
gated according to the laws of neutrality. Some of 
the regulations whicli the Neptiinus was cliarged 
in the sentence with having broken, might not be 

O f sJ 

binding 
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binclinsv upoW neutral states. But in Bfiltuii r. Glad- 130.it. 
,y^ow, v5 East, \55. it w as deeided, that it'a neutral 
be condemned for not eonforniing to a French ordi- Tunoels 
nance which is not binding upon the state to which 
she belongs, tlie sentence is conckisive evidence 
against the assured. Lord ELLEXuoKorfiit there 
sai<l, “ the French prize court was competent to 
decide upon the neutrality oi’the ship; and if in 
the professed exercise of it;, functions, it has decided 
upon tliat point, its decision must conclude tlm 
question.” Besides, it was held in Baring rt the 
Boi/al Exchange insurance Conipani/, 0 East, 99- 
that if in a foreign sentence there he several grounds 
of condemnation set forth, and one of them be a 
good and legal ground, itwill bcccnelusive against 
the neutrality, though join,ed to several bad ones. 

Now there could be*no doubt, that if thcNeptunus 
belonged to a British subject after the commence¬ 
ment of hostilities between Great Britain and 
France, that fact was of itself a suflicient ground 
for the condemnation. * * 


_ k 

Lord E r.r.ENJiOuourai. The difference between 
this case and those cited is, . that here there is no 
warranty of neutrality. In Bolton v. Gladstone, the 
ship and goods were Danish property; 

and in Baring v. The Royal Exchange Assurance, 
they were warranted American. Here the letter 
and instructions directing the insurance to be 
made, cannot amount to more than a representation 
that the Neptunus was a Kuiphausen vessel, and 
consccjiiently ncutial property. Therefore, if she 
was in reality documented and navigated accorrling 

to 
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to the laws of the state to which she belonged, the? 
sentence of a foreign court will not invalidate the 
policy. On the other hand, had there been a war- 
of neutrality, the^sentence might have been 
conclusive. In De Souza^. (a). Lord Kenyon 
held that a sentence proceeding upon the violation 
of the particular ordinance of a hcliigcrent state,- 
falsified a warranty of neutrality; and though tliat 
case was afterwards douljted by Lord Kenyon him¬ 
self, it has since been again set up at the Cock Pit. 
As to the present case, if you think, upon consi¬ 
deration, that there is any thing in it, you may 
move it in term. 


The plaintiff had a verdict, which was acqui¬ 
esced in. 

% 


Garrmv and Marryat for the plaintiff. 

’ •x' V 
i''. 

Park and Richardson for the defendant. 


'\ r.'^ttornirs, Co. .md Gi66L] 


. # — « ,-* 

(a) Reported in the first four that valuable work, Ld, Konyou 
editions of Mr. Park s book tin having declared that it could 
insurance, p, 3 (j1. but otnitled not be considered as an autho* 
5n the subsequent ediUoiib of rity, 8 T. R. 444 «• 
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Kelly and others v. WAj^roN. 

^HIS was an action on a policy of insurance on a 
cargo of flax seed by an American slup, at and 
ffom her port or ports of loading in the United 
States, to her port or ports of tUscharge in Ireland, 

On the 23d December 1807, the ship was ready 
to sail, with the cargo on i)oar(l, from Philadelphia 
to Limerick, when she was detained by the Ame¬ 
rican embargo («). ^ 

The assured, residing at IJmcrlck, were informed 
of this event on the ] 1th of February 1808, but did 
notgive notice of abandonment to the underwriters 
in London, till the Hth'of June following. 

The plaintiffs proved that the flax-seed imsured 
was for the purpose of sowing in Ireland; that by 
an Irish statute, no flax-scc<l can be sold for sowing 
in that part of the United Kingdom, unless of the 
growth of the preceding year; that the season for 
sowing commences in March, and ends on the 10th 
of May; and that if tlic embargo liad been taken 
off after lasting a month or two, ithe ’ flax-seed 
would probably have sold rather under the invoice 
price, upon its arrival in Ireland ; but that after 


(a) Vide Conway v. Gray, 10 East, 536. 


Sittings nftet 
JH. T. IGoa. 

The owner of a 
cargo ttl Hax- 
scidinsuicd 
ataiul from 
Ainenca to Li- 
nicruk,” him- 
selt residing at 
tital place, ou 
Die mil Fe¬ 
bruary 1808, 
received iiitor- 
lualloQ that Uk 
ship with the 
A<ix-9eed on 
fiuard had beet 
detained at 
PtiitadeJ(ilus 
by the Amci-f- 
can einbarg(» j 
biK didnotgivfl 
notice ot ubau- 
inent till the 
1 Ith ot June 
following. Th< 
iiax'bccd was 
Intended for^ 
sowing, and 
nnuht ha%’c 
been employed 
for t hat pur¬ 
pose, iiad it ar- 
iived beforethf 
10th of Alay, 
but idftfwar<ls 
would have 
been scarcely 
of any value. 
'Ht'Id, tlidt how¬ 
ever the plain- 
tiff might liav*^ 
waited till rhe 
lOth of May 
before aban¬ 
doning, rhe 
ahamloiiment 
on the lllh of 
June %vHs out 
of liiuf. 


the 



156 


C.ASES AT NISI PRIUS. 


Kei ly 

V. 

y»'A ETON. 


the time 'was over, it could only have 

been evushed for oil, and would have been of very 
little value. 

Mjrrij(tf, for the defendant, insisted that the 
assured had ncjt made their election to abandon in 
time; and cited the ease of Afiderson v. The Royal 
Exchayige Assurance Compa)iy, 7 East, 38. v/herc 
intelligenee of the loss being received on the 2d of 
Februarv, an abandonment on the 18th of the same 
month was held too late. 

7hc Attol'ney General, contrh, contended that the 
special circumstances of this case took it out of the 
general rule. The plaintiffs had a right to wait 
while there was a possibility of the flax-seed arriv¬ 
ing in time for being sown, and afterwards to 
abandon. They did not speculate for their own 
advantage,.* as the cargo, if it Jhad arrived, would 
have .sold at a loss, and they acted a much honester 
part than if" they liad abandoned, the moment they 
lieard of the embargo, altliough it was likely to be 
temporary. Upon the expiration of the time for 
sowing, there was a new ingredient in their case ; 
and the article insured ceasing to be of any v<aluc 
to them, they were entitled to come upon the 
underwiiters for an indemnity. 

i 

Lord Ellf.nboroltgii. A complete right of 
abandonment certainly existed on the lltli of 
I’ebniary, when the plaintifls heard of the .ship 
being detained. Ihit they did not abandon ; and 
their right to do so arising from the embargo 

merely, 
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merely, was gone. It is said, however, that anew 
state of things arose at the expiration ol'tlie season 
for .sowing flax-seed in Ireland. Supposing a right 
of abandonment then to have revived, I am afraid 
it lias not been exercised with sufficient prompti¬ 
tude. The sowing season ended on the lOth of 
May ; the abandonment was not made till the 11 th 
of June; and according to several decided cases, 
particularly the recent one of Andei'son v. T]ie 
Royal Exchange Assurance Company^ this was out 
of time. 


KnLLY 


A 


W'a Lto.v. 


Verdict for the defendant. 


■ The Attorney General, Park, and Scarlett for 
the plaintiffs. 

* 

Marryat for the* defendant. 

fAttoriiies, AloKh and 


Fide Barker Blakcs, 9 Bast 2S3., 


JoSIAH Boydeix V . Drummonp, Esq. 


Sittincs nrVr 

M. r. 


'Trills was an action for not accepting and paying Au.nivcitisc- 

^ n • e* 1 « /• ^■•. 1 *' meal laiblNlied 

tor a set of prints troin the pfays or bhake-in sevciaj daily 
speare, according to the undertaking, into which "orpvXaceof 
it was alleged the defendant had entered by sub- 


who 

is not pioved to 
have taken in^ 

or to hare been in the habit of leading, oiieof the newsjiApers in whicii it appeared* 


scribing to the work. 


Pleas, 
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Pk’ius, non assuvip^it, ^1. actio non ^cci'evithifr^ 
s(\v annos- 

Tu Dcrcmlxr I7H(}, tlio plaiuti/T and his late 
pai tnor, Aldernuin John Uoydell, circulated propo- 
.sals for publishing- by subscription a scries of large 
prints from some of the scenes in Shakespeare’s 
plays, after picture.-, to be painted for that purpose: 
the prospectus stated that seventy-two scenes were 
to be jjublished, at the rate of tw o to each play, 
and the w'holc were to be publislied in numbers, 
each, containing four large prints, at tlie price of 
tw'o guinea,s a numljcr ; that two guineas were to 
he paid at the time of subsciibing-, and on the de¬ 
livery of each number, the remaining guinea for 
that was to be paid, together witii two guineas in 
advance tuw uds tlie succeeding number; that one 
number at least slioidd be published annually after 
the delivery of the first, and that the proprietors 
were confident they should bc'aidcto produce two 
numbers within the course ofevcrv year. On the 
7th of April 1790, after many of tiu; pictures had 
been painted and exhibited iu the bhakespeare gal¬ 
lery, the dcfendantbccame a subscriber, by signing 
his name in a hook entitled, “ Skalccspeare Subscri¬ 
bers, Ihcir signatures,” w'hich contained a mere list 
of names without auy reference to the prospectus . 
or the conditions upon whir li the Avork wa.s to be 
carried on. The first number was published in June 
J 791 , and tiic second in March ]79'J!. lioth of these 
were delivered soon after publication to a person 
who called for them at the gader;, in Tall iViad iu 
the defendant’s name, and paid tor tbeni, together 

with 
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•with the sinh in advance, acrordin" to tlie terms of 
the prospectus. One or two numbers weie al’tcr- 
wartls published annually,; till the whole w’ork was' 
completed in 1803. Copies of the different num¬ 
bers were regularly laid by for the defendant ; but 
they were not called for, and he was never required 
individually to carry them away and pay for them 
till the year 1807. 

Various interesting jioints arose in the course of 
the trial; but there were two only upon'which the 
Chief Justice gave his opinion so decisively at nisi 
■ prius as to authorize their being reported. 

To obviate an objection, that liom their having 
been no personal demand upon the plaintiff for 
near 20 years to take any one number of the work, 
and from his having taken none, the contract must 
besup]>oscd to have’been mutualiy abandoned, the 
plaintiff’s counsel undertook to shew that tlie de¬ 
fendant had from •tiu'ic to time received regular 
notice, through the medium of a public advertise¬ 
ment, of the numbers Hcing ready for deliver^", and 
had been requested to send for them. Foi- this 
purpose it was proposed to give in evidence certain 
advertisements addressed, ^to the subscribers to 
the Shakespeare prints,” which had been published 
in a newspaper called The Oracle. 


Lord Eluevdorougii said, that before the adver¬ 
tisements could be received in cvificnce, it must 
be proved that the defendant was in the habit of 
reading the newspaper in which they appeared. 

~ -A witness then stated, that they had been in¬ 
serted in almost all the daily papers, and that upon 
^ '■ a similai- 
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Boydei-l a similar notice being-given of the publication of 
tliclir.st tu'o nunibers, tiicy had been carried away 
by some person in the name of the defendant. 


D'-' V M- 
MCN D. 


T//e /ittoriivi/ Geno al contended, that under these 
circumstances, the advertisements were admissible 
evidence, and that tire publication of this reork 
being a matter of such general concern and noto- 
riety, the defendant must be taken to have read 
the advertisements concerning it. 


Lord Ejxexboiioucii. 'fire responsibility of car¬ 
riers is a subject of more general interest, and the 
oidy evidence adjuitterl of notice to all who deal 
with them of any thing ,s])Ceial in their contracts, 
is a board stuck up in their offices inscribed with 
large letters, (-ommuu'ieating the intended infor- 

SJ * V -7 ^ 

niation. I cannot admit the evidence ollcred, with¬ 
out holding an advertisement in the newspapers a 

general notice to all mankind. 

« 

The pbintilf not being.prejiarcd to shew, that 
tire del'endant was accustomed to read any news- 
paper in rvhieli the advertisements ajrpearcri, they 
were rejeeteil [(i). 


A question afterwards arose, whether the action 


If a ot 

was not barred by the statute, of /imitations ? The 
’ plaintiff’s counsel, (protesting, that as this was one 

Xcbai'rurhj' continuing contract, the statute could not begin 
thi-»t-«nitcui operate till the work was completed) contended, 

limit at uitis, ji A * 

suhicqnont HckrujMlodjiuRiu by llie party, that he broke the contract, will not take the case ou^ 
ol llie statute. 


(o) Fide Lord Gallvraj ^.Mixtthew, 10 East. 


that 
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that even supposing it to have run to each par¬ 
ticular number tVoin tiie time when that was pub- 
JisliC;}, still the case was completely taken out of 
the statute by an acknowledgment from the de¬ 
fendant, whicli revived the plaintitti’s remedy. 


A leitcr from tlie defendant was accordin.yly 
given in evidence, wliich was dated 1st April 18(>7, 
and in which he says, “ I ceased takiiig in the 
numbers of the fJov dell Shakespeare many years 
ago, in conscfiucnce of tlie engagement not liaving 
been fulfilled oir the part of the proprietors ; and 
not hav'ing been apj)lied to from that tinie till very 
lately,'I <!o not consider myself called upon to 
complete the set.'’—It was likewise proved, that 
the defendant had lately observed, that “ he had 
refused to take thejn in, because tiiey did not 
answer his expectations.” ^ 

The AttwncA) General insisted, that tKfe defen¬ 
dant s letter and declaration took the case entirely 
out of the statute of limitations, as he had within 
.six years acknowledged the existence of the con¬ 
tract^ and that he had broken it. If a debt is 
claimed, and refused on a particular groniifl, the 
statute cannot afterwards be resorted to. If a man 
is asked to pay a sum of mone}’ wliieh u'as duo m 
1 798 , and lie says, “ it is not due; I have paid you, 
as I will shew vou by vour receipt ;’«this would 
talic the ease out of the statute, ami unle-ss a receipt 
was produccer, the money would be reccvcrahle.(fl) 
So here the defendant says, “ I refused to tal e in 


{(t) ritU Hcylin‘5 v. lliisktns,. J Salk. iZy.—’I ra*’nu*ii r. 
(Jovvp. 548. —Lawrence v, VYorral, Peak. N, P, C’as. 
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the Boydell Shakespeare, because the eugagemcpt 
was not fulfilled on the part of the proprietors,— 
because the prints did not answer my expf’ctaf 
tions.'’ Therefore this brought the case to the ques¬ 
tion, whether the engagement on the part of the 
proprietors had been fulfilled,—and whether the 
work‘ was^ such as ought to have answered the 
reasonable expectations of the defendant. 

^ ^ f - 

Lord Etxenbobough, without giving any de¬ 
cided opinion upon the general question, said, tliat 
the defendant’s liability could not be aftected by 
the letter or declaration. He has only acknow¬ 
ledged that he was guilty of a default ten Or twelve 
years ago. flow docs this shew that thn plaintifi' 
has any cause of action which has accrued ivithin 
six yeais ? Jf a man acknowledges the existence of 
a debt barred by tlie statute, the law has been sup¬ 
posed 1 new promise to pay it, and thus the 

remedy is revived; but no su<ih eficct can be giteh 
to ari ack^mwledgmeut, where the cause of action 
arises from the doing, or omitting to do, some act, 
at a particular moment, in breach of a cGntract. 
This is like the case.of cn«««a/ conversation^ where 
tlie defendant being accused, shortly before the 
comrncuccrnlent of tlie suit,'of having sedilced the 
plahititf’s wife, said, he hadnot been guilty mithm six 
years.. That allowed that there: was once a cause oV 
action; but the statute was held to be,a har.. 

It was likewise debated, whether the contract did 
not require to be stamperlPsi. Whether it was not 
void by the 4th section of the statute of frauds, as 
being an agreement not to be pcrfoiTncd whthin a 

year. 
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yoar, and not being evidenced by jany note of 
memorandum in writing, signed by the party to 
be charged ? And whether the defendant was not, 
at any rate, at liberty to withdraw from it when he 
chose, upon forfeiting two guineas 

« 

The plaintiff was at last nonsuited, with leave to 
move; and the court afterwards confirmed the 
nonsuit, on the statute of frauds^ without giving 
any opinion as to the stamp, the statute of limita¬ 
tions, the abandonment, or the obligat<iry nature 
pf the subscription. 

Lord Ellen BOROUGH in the course of the argu¬ 
ment adhered to his determination Goncerninff the 
evidence of notice, and the other point as to the 
effect of the acknowledgment was not pressed in 
banco. * 

t 

Attorney General^ Garraw^ and 

Boiiand, for the jdaintiff* 

Park, Holroyd, and Dampier, for the difendant. 
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Boulton and another v. Dobree. 


Sittings after 
M. T. 18 ( 18 . 


'J^HE first count of the declaration was upon a 
policy of insurance on the ship Neutrality, at whose 
and from Vera Cruz to London, with permission to 

, . *• ... o^ien enemy, iho 

repUcatJon sUte that is reeideat in this countiy hy the licence of oor lord the King \ to suppurt 
»ii issue tuheii upon this fact/ it is not enough for the ptuliuitf to prove that a licence was granted 
hyow King Jtu A* wfaHe ma utien'amie.to under take a voyage to a foreigu country, and from tlieuce 
to England, drhich did not terminate till alter the rommencement of honUIties between his 
comiU^ add ours, and that after the termination of the voyage he went about at large here, with-' 
out being molested by the EngUah govemiueut, 

M e 


touch 
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toiicli and take in o-oods at flic JJavaniiah. 'i’he 
interest was averred to be in Halvor Elicson.—The 
inonev counts followed. 


Pleas, 1, Tkc general issue to the wliolc deelara- 
tion. 2. To tlic special count, that the jnoinisc 
thev oin mentioned was made to the ])laintiti’s as the 
agents of Ilalvor Elicson ; tliat Ilalvor Elieson is a 
subject of tlie King-of Denmark, between when] 
and our King- tliere is an open war ; “ and that the 
said Ilalvor Elicson was and still is an cneinv of 
our said Lord the now King, adlicring to his cne- 
nfies, and not resident within tlie dominions of our 
said Lord the now Kinu,- under or by virtue of anv 
letters of safe conduct or any licence or protection 
of our said Lord tb.e slow- King.’’ 


Kejilication, “ tliat tlie said Halvor Elieson be¬ 
fore tlie com men cement o'f the said ac-tion was, and 

i 

from thence hitheVto hath been, and still is resi¬ 
dent Avi^iin the dominions of our said Lortl the 
now King, by the licence and under the protection 
of our said I.ord the non- King—concluding to 
tlie country. 


The plaintiffs gave in evidence a licence, dated 
2‘id .January 1807, under the King’s .sign manual, 
mentioning' !jy name the Danish ship Neutrality, 
Halvor Elieson master, and authori:dng her upon 
cei tain conditions to undertake the voyage in ques¬ 
tion. It likewise appeared, that the ;^hip being 
lost near the coast of Ireland, captain Elieson came 
to Lonrlon about six months ago, and has resided 

here 
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here ever since, without any restraint whatever 
being put upon liis person. 

Lord Kr LEN’BOROcGjr. 'Llie jilaintifl’s are hound 

to shew tliatElicson is resident in tJii.scountrv bv 

• «/ 

the licence of our Lord the Kini;-. What do vou 
tender as a licence for this purpose? 


The Attorney General. The liceiu c legalizing 
the voyage. That authorizes Jlalvor Llieson to go 
with his sln’pto an enemy's country, and to import 
a cargo from thence into Great Ih itain. It tlierc- 
forc opciates as a licence to his residing here lo 
manage the concerns neeessarily grow in;?- out of 

• O */ O V A 

the voyage. Me has been proved to l>e |•esident 
within the dominions of our T.oni tlie King, and 
he clearly is so “ Uy tlie licence and under the 
jnotection of our said Lord the Kingf’ 'j’his is 
the issue. 

t 

TiOrd ErnExnououon said, *Kiieson could not 
umicr these circumstances be cousidejed as an 
alien enemy residing in this country with the 
King’s licence. Althongli he went at large, it did 
nOt ajjpeai that government knew he Acas in the 
kingdom. 'I'o support the replication, it was ne¬ 
cessary eitlier lo produce a protection graiAted to 
r.lieson as an alien cn^ny, or to shew in some way, 
that his stay here had been sauctioneerby the King 
after tlie commencement of iiostilities with Den¬ 
mark. 

The j/lamtiff was nonsuited, and th.c' court of 
K. Ik aftci wards refused to set aside tlie mnisuit. 
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Bocltow The Attorney General^ Garrm, and Puller^ for 

the plaintiff. 

DoBR£E« ^ 

Pari, Marry at, and Carr, for the defendant, 

fl [Attoniies, Blunt and Gregg."] 


Vide Kensington v. Inglis, 8 East, 273. 
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J£ A. a shop¬ 
keeper, procure 
J^U> discount 
accoiiimodatioA 
bills druwu hy 
liim and ac¬ 
cepted by third 
persons, and B. 
afterwards re¬ 
quire A. to give 
him a collateral 
security for the 
payment of the 
Dili'*; upon 
which A. se¬ 
cretly deposits 
with him a 
quantity of 
goods from his 
shop, to be sold 
for fe.’s benefit 
if the bills 
should not be 
paid; knd soon 
after, A* be¬ 
comes bank- 
nipt, and the ' 
bills are dUho- 
nourtKi: the 
depositing of 

the goods in 
this manner as a 
bankruptcy. 


Crosby and another, Assignees ofBoucHEB, 

a Bankrupt, v. Crouch. 

^ROVER for books and stationary. 

•* 

The bankrupt, who was a bookseller, in Septem¬ 
ber 1807 applieil to the defendant a pawnbroker, 
to discount three bills lor* him for .£*.50. each, 

t ' 

which he had drawii upon two persons of the i^ames 
of Jones and Young. 

> ^ 

The defendant gave him cash for them; Buiisioon 
afj^, becoming suspicious of the bankrupt’s cretlit, 
he asked him, whether they were not accommoda¬ 
tion bills. The bankrupt answered, that they were. 
The defendant then requir^ some security to be 
put into his* liands, in case tlVe bills should not be 
paid when they became due. In Consequence of 
this application, the bankrupt at different times 
between Noveml^r and Fl^bruary, deposited with 

V * * 

security, caaitut be invalidated as a voluntary preference lu conteiD{iIation of 


the 
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the defendant vaiiou^-parcels of books to the value 
of about £. 300, for the purpose of being sold f<^r 
his benefit if the bills should not be duly honoured 
by the acceptors. These books were chiefly brought 
by the bankrupt in a hackney coach in the even¬ 
ing. 11 likewise appeared, that he had compounded 
with his creditois two or three ycais befoie, which 
circumstance must have been known to the defen¬ 
dant, who had assisted him to pay the stipulated 
composition. BouckeK committed an act of bank¬ 
ruptcy in the beginning of March, anti the com¬ 
mission was sued out against him on the 17th of 
that month. The bills still remain in the defeu- 
slant’s hands unsatisfied. 

j 

It Avas contended on the part of the plaiutifl's/ 
that the defendant*had unduly obtained possession 
of the books by a voluntary preference in contem¬ 
plation of bankruptcy, 

Lord Ellf.nborough. How is thi^ a case of 
voluntary preference ? The bankrupt parted with 
tl^ liooks upon the defendant’s importunity. Tire 
bills were pot due, but tjje bankrupt was . liable 
npon them, and the defendant had a right to ask 
for farther security, 

Th^k AtiorneyGeiieral for tho plaintiffs. This secu¬ 
rity was given fraudulently. The^elendant knew 
that the bankrupt ha<l lately compounded with his 
creditors; and the manner in which the books were 
convened ishows ’ tHe sense’ which both parties 
entertained of the transaction. No security was 

M 4 taken 


CilO*BT 

Ciloucii# 
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taken when the bills were (liscouiited, and the de¬ 
fendant eoufd not demand any hcfoie tlicy were 
<lue. Till then he had no light of suit. The piin- 
ciple upon which the demand of a debt actually 
due prevents payment, or the giving of secuiity, 
from being deenied a fraudulent prefcience is, that 
by means of legal process, the cieditor has it in his 
power instantly to arrest the debtor to compel 
satisfaction. Here the debt was not due, and was 
only^ contingent. No such proceeding, theiefore, 
was open to the defendant. His tlneats, if he used 
any, were Itl'ollow.s, that tbepie- 

ference slicwn him by the bankrupt, was volun- 
taiy, fraudulent, and void. 


Lord Er.LFNiiouoroii. The dcfemlant had not a 
right of action when tlu’ books v deposited with 
him ; hut the bilks constituted a good jK’titioning 
Cl editor’s debt, and miglit have ali’orded him the 

. ^ ' I 

means of compulsion. Stiictly, on.'y the acts of a 
tiadcr subsyapicnt to his ban}\i uptcy' are void. l*ic- 
<-edent acts supposed to be in contemplation of 
baukiuptcy ha\e likewise been invaliilateil; but 
this is an cxciesccnce upon tiie baiikiujit laws. 
The cases upon the suhicct have gone far and far 
enough, and I am not clispospd to give tliem any 
c.vtennion. If the debt had been due lieie, tlie pne- 
feiciico ccitainlv would not have been fiaudulent. 


It wants x'olfinlarincsti, in whic'li the fiaud consists. 
The consideration upon which a payment made to 
an impoitunatc cuditor of a dcbtuctually’^ due has 
been .lUowed to be valid, lias not been, that he 
xnigbt lesfii t to a suit to enfoicc payment, but that 

bis 
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his <lcmand repels the presumption tl^it the bank¬ 
rupt, upon the eve of bankruptcy, made a distinc- 
tion amon^ his ercditcus, and spontaneously 
favoured one of them to tlie prejudice of tlic rest. 
A demand of farther security Ibr a dabt not yet due 
has the same elfect; anrl in neither ease is tliere 
any fraud upon the bankrupt laws, on wlii-cli 
grountl alone, transactions previous to tiie bank¬ 
ruptcy can be set aside. 

The plaintiffs were nonsuited; and the case 
bcina; afterwards brourrht before the court of K, 13. 

o o 

tire Judges wtn-e unanimously of opinion, that the 
nciisuit should stand. 

The Attorney General^ G({rrow anrl lua'Xcs, for 
the plaintiffs. 

Park and Marryat, for the defendant. 

» 

[Attoniies, Jrtff/ciw* and Coc/crtj/Wf.J ^ 


Vide Thompson Freeman, 1 T. R. 155.—Hartshorn v. Slod- 
<lcn, 2 Bos. &c Pul. 5S2.— Bayley Ballard, 1 Campb.4l6. 


IG9 

CUOHBY 

Crouch. 
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To provclhat 
A, IS hdble oa 
registered own¬ 
er ot a ship, 
viitries in ibe 
custoir hoii^e 
books oi tne 
portoi London 
and oi tb( ouU 
port to which 
tii€ ship bc« 

I staling 

<h«it «>lie was 
f lusfcrrcd to 
1 by J5 the 
o’-i^inal owner* 
4Je not •'Ufh- 
eii nrertden^ e. 


COURT OF COMMON PLEAS. 

4 


ADJOURNED SITTINGS iv LONDON AFTEP^ 
EASTER TERM, 49 Cto. III. 

Trfigi I ^ a Ti' 'T'i»'rTg> 


Frazer v. Hopkins and Long. 

I 

This was an action for repairs done to a ship. 

• 

The plaintilf sought to charge the defendants as 
the registered owne,is(tf). To prove that they 
Nvere such at the time when' the cause of action 
accrued,— 

' • 

]Mi. Sentence, fi qm the custom house in the port 
of lojuUm, MAS called. He produced a book kept 
at the custom housc, which contained an account 
of the legistcrs and tiansfers of ships belonging to 
the outpoTts; and from this he read an entry, stat¬ 
ing that on sucli a day, the ship in question, which 
lid(l been originally legisteicd at Harwich in the 
ndines oi Hcaj'ne dead Sprankimg, was transferred 
by them tou-the defendants, Hopkins and Long; 
who appealed to continue the registered owners. 
He said that this entry had been made in the usual 


‘ i 

{a) Vtdc Rich V. Coc, Cowp. 636 .—WcstcrdcU v. Dgici 7 T* R- 
30C. —Young 1, Brandi r, 8 East, 10. 

form, 
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form, in consequence of a letter from the custom 
house at Harwich, announcing that an entry had 
been made there to that effect. 

A clerk from the custom house at Harwich was 
afterwards called, and produced the register hook 
k^t tiiere, m which the entry above alluded to 
aj^jeared: but the plaintiff neither put in the ori¬ 
ginal certificate of registry indorsed as tlirected by 
7 & 8 W. 3. c. 23 . s. 21. 26' G. 3. c. 60. s. 16‘. and 

34 G. 3. c. 68. s. 15. nor a register de novo un»ler 

^ • • 

34 G. 5. c. 68. s. 21. nor offered evidence of any 
oath taken or act done by either of the defendants 
ks owners of the vessel. 

b 


J809. 

Fkazek 


V. 

IIo^KlNS. 


Shepherd, Serjeant, contended that these entries 
were insufficient to prove that the property in the 
ship had been transferred to the defendants, and 
still less to charge them as owners. It was clearly 
necessary to produee some instrument concerning 
the transfer to which they were parties, or to shew 
that they had done something to acknovidedge 
themselves to be owners of the ship; otherwise, 
an entry of this sort might be made without the 
privity of i;he supposed purchaser, and a man who 
had never any thing to do with shipping in his life, 
might be rendered liable for the repairs of half the 
ships in the river Thames. 

. Serjeant, contra, insisted that the defen¬ 
dants were* bound by these entries in the custom 
house books, and if the entries were false, that they 
must mke their remedy against the officers who 
made them. The entries were acts of office to which 

'' credit 
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credit must lie given. The presumption was in 
favour of the l eguhu ity of such entries, and the 
court must siipjiose that they were warranted by a 
Hoi kins. register de novo, or an indorsement made upon the 
old one, witlia,ll the requisite forms. After a posi¬ 
tive statement of the transfer in the books of the 
custom lioiise, we must ])resume. 

One great object of tlic register acts was, to enable 
the public to ascertain wiio are the real owners of 
ships. The hooks produced are kept for that pur¬ 
pose. Ihir they would only mislead and do mis¬ 
chief, if it coidd Ik* said to a man who had rejiaired 
a vessel upon the faith of tlie ostensibly registered 
owners being responsible persons, that thev have 
nothing' to do willi her, and tliat he must hunt 
after the secret owner, w ho when found rna}' be a 
bankrupt. ‘ 

Sir .Tajiks ]\f AX.srn'.i d, C’. J. These defendants 
mavi)e the legal owiv'i's of this ship ; hut I think 
Mut Ivivc not proved that t«!iey are. d'hc custom 
liouse hooks bv tlu'mselves cannot be sullicicnt to 
charu'c the defendants, unless tlu'v arc made evi- 
<lcncc iV)i'this purpose by act oF piirliamcnt. There 
is no jfrooT to connc<‘t Ilf>j)kins ov with the 

entry relied upon; aiul ior uui;‘ht tliat appears, tliey 
wcie i* 5 nf)iaut o1‘ its existenee till it was produecd 
in court. Perhi''^ps the oatli taken hy them upon the 
transfer would be sufficient, but at nre.sent you 
have cstahlishcfl no eouneetion betweeii llieni and 
the propcMty in the slnp in rjuestioii. And unless 
a elause in an act of parliament or a decided ease is 
adduced in Mipj>ort of i hi;> cv idciiee, I must order 
the plaintlif to b'C called. It 


4 
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It was agreed that the plaintilF sliould be non¬ 
suited, with liberty to move to enter a verdict for 
£. 157. 

Accordingly, a motion for this purpose was made 
the ensuing term; hut the court of C. P. refused a 
rule to shew cause. 

Best, Vaughan, Serjeants, and Espinasse for the 
plaintiff. 

Shepherd -And Lens, Serjeants, for tlie defendants. 


1809. 


Frazer 


HorKiKS* 


\Tpoii the principle tliat the not liable, unles*) he assent to 
assignee of a term is not liable, the transfer. Ilow far this 

unless he assent to the assign- will he presumed,on production 
lucnt, (Raton V. Jaques, Doug, ot an oflicial instrument which 
46*1- Turner v, llichardson, could not reguhirlj^ be obtained 
7 East, 335.) it may be argued without the oath of the pt rson 

that the trunsferree of a ship sought to he cliarged as owner? 

% 

Viffe Camden v. Anderson^ 5 T. 11. 709-—Wcsterdcll t\ Dale, 
7 T. R. 30(J.—Young r, Brandcr, K East, 10. 
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AAOUED AKD DECIDED AT* 
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IN K.B. 

Jtt the Sittings in Trinity Term, 

49 George IIL 



FIRST SITTINGS AT WESTMINSTER. 




Monpeivatt > 0 . Smith and another. Sheriff 

* of MiddleseK. 


*^RESPASS for breaking and entering the pi 
tiff's house, staying therein three weeks, 
seizing and carrying away his goods. 


ain- 

and 


Pleas, 1. Not guilty to the yrhole. 2, As to 
breaking and entering the house, and staying 
therein twenty-four hours, part of tb^ said time in 
the said declaration mentioned, and also as to seizing 
and carrying away the goods, a justification under 
a writ of fieri facias .—Replication to last plea, 
admitting the writ, de injuria sua propria absque 
residuo causce. 


180 £>- 



Wednesday# 
June 7, 


To trespass fot 
breaking and 
entering a 
house and stay* 
ing therein 
three weeks#*’ 
the dcl'enclaiit 
pleads a justS£- 
cation as to 
breaking and 
entering and 
staying in the 
house S4 iiours. 
Tite plea covers 
the whole de^ 
claraiioiv 


The 



17b' 


1809- 


jM()\ * ui- 
V, 

Smith. 
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If 

The (lefcnclants proved their justification ; but it 
appeared, that tlicir ofiiecrs continued in the plaiu- 
tifi’s house beyond twenty-four hours. 

Garrore ‘umlJVigley for the plaintiff, contended, 

tluit the excess bevond twentv-four hours stood 

*/ •/ 

Tnerel}- upon tbc plea of not guilty, and as tlic de¬ 
fendants had been proved to have been guilty of 
remaining' in the house longer than they pretenderl 
to justify, the plaintiff was entitled to a verdict 
and damages for what he had thereby suffered- 

Lord Ellenborol'gii. lam of opinion, that the 
last plea, in point of law, applies to the whole de¬ 
claration, and that if the plaintiff meant to rely 
upon the excess beyond the twenty-four hours, he 
ouuht to liavc said so' bv a new assifinment. As 
the pleadings now stand, the residue of the cause 
mentioned in the plea is alone j)iit in issue, and the 
lenu'th of time during whiclTthe i'ificcrs remained 
in the hojise is remlercd inpnaterial. 

« 

The plaintiff was nonsuited. 

Garrow and Wigley for the plaiutifT 
' Park, Marryat, and Laws, for the defendants. 


In trespass for breaking and 
entering the plaintitl s house 
and tLxpolling him therefrom, 
tlic expulsion is morc-ly aggrava¬ 
tion, and a jnstiiication as to 
breakinjr and catering willcovcr 


the whole declaration. Taylor 
V. Cole, 3 T. 11 : 292.-1 11. Bl- 
553, S. C, So in trespass for 
taking goods and converting 
them to the defendant’s tise, it 
is uiough to justify the taking, 

and 
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and if tlic plaintiff means to rely 
upon the conversion, he is dri¬ 
ven to a new assignment, Dye v. 
Leatherdale, 3 Wils. 20. Fish- 
orwoud V. Cannon, 3 T. 11. 2.97- 
And in trespass for impounding 
cattle and keeping them so close 
that they died, a plea justifying 
the impounding of the cattle is 
priina facie a complete defence 
to the action. Gates v. Barley, 
2 Wils. 313. It seiMns to be a 
general principle, tltat where 
the defendant answers what may 


reasonably ba considt^red the 
gist of the t!*cspass described in 
the declaration, it will be pre¬ 
sumed that tlie action is carried 
on only for that which the de¬ 
fendant has‘thus attempted to 
justify, unless the plaintiff inti¬ 
mates by a now assignment, 
that the defendant has over¬ 
looked a part of the grievances 
he complains of, or has altoge¬ 
ther misapprehended his mean- 
in?. FidgCheasley t;. Barnes, 
10 East, 73. 


1809. 



Monpri- 


VATT 


V, 

Smith. 


EIllSl' sittings in LONDON. 


Stew A JIT .v. KENjrETT. 


Thursday, 
Jane 8. 


A CTION against thejlefciulaut as indorser of a Noficcoftiie 

^ * dishcmour ol a 

hill of exchange. biiii.i exchange 

inu*il be given 
to the drawer 

The only question was, whctlicr the defendant aud nidorsirs 
had received due notice of the hill being disho- himself, orsomc 

1 /> ^ .s person aiilho- 

noured tor non payment t riied by him. 


» 

To prove this, a witness of the name of 
was called, who swore, that he ha(r7)ccn employed 
by the original parties ta the bill to get it dis¬ 
counted ; that when it became due, it was in the 
hands qf one Abbott, to whom the plaintitf had 
indorsed it; that the day after, the witness met 
the defendant, and told him it liatl not been paid; 
VoE. II. N that 
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1809. that the defendant asked who held it, anti that the 

itness answered, it lies at Messrs, Bonds', Jbbott's 

b(U\\ VllT '• 

.. bankers. '* 

Kl.NNI.TT. 

Pa 7 'k for the defendant, ohjeeted tliat this was 
insufficient; tliat knowledge is not notice, and that 
the intimation of the dishonour of the bill must 
conic fioni the holder of it. 

Gan'oxc, contra, contended, that the notice given 
by Cutlci, not on)\ possessed the defendant of the 
same information, but placed him in the same situ¬ 
ation, as if it had come diicctly from the indoiscc. 
Wliat was theic to hinder him liom immcdiatclv 
taking up tlie bill and resoi ting to the acceptoi’, 
the diawcr, or prioi indorseis'f Besides, (hitlci 
having Ix’cn emplovccl. to get tlie bill discounted, 
might well he considered as anauthoiized ag'cnt to 
give the notic 6 |||^^^d ev'cn if he had no oiigiiud 
•authority to give the notice,' tlie ;ilaiutift’ adopted 
it bv bringing this action. 

• o , ^ 

Lord ELLi.MBouoccrH. If you could make Cutler 
the ageutof the holder of the hill, the notice would 
be sutHcient; but in icalit} he was a mere stranger. 
The bill when dishoHouied, lay at the bankeis of 
Abbott, with whom Cutler J|ad no sort of connec¬ 
tion, But tlie notice must come fiom the person 
\\ ho can givc^the drawer or indorser his inimediitte 
remedy upon the bill; otherwise it is merely an 
histoiical fact. In this case. Cutler was not pos¬ 
sessed of^he bill, and had no controul over it. The 
defendant therefore is not proved to have had any 
legal notice of the dishonour of the bill, andis 

discluirgcil 



TRINITY TERM, 49 GEORGE III. 


J79 


tlibchaiged fioin t)ie liability he tioiiti.ictcd by isoy. 


indorsing it. 


PlamtifK nonsuited. 


Garrow and JFigky for the plaintiff. 
Park and Lawef, for the defendant. 


Esdaile Sowuby, 11 East, 114. 


" SltWAlll 

1 . 


WiTHALL V. IMASiEKAt\isr and othcls. 
jyjONr.Y had and received. Plea, the geneial 


issue. 


j t ’ft 

The defendents wcie the plaintifl’s bankeis, and 
this action was biought to ti} whcthei^tliey weie 
bound to give him ciedit in account for a sum of 
.£. J4-5. 7s. lOd. 

He had indorsed to them a bill of exchange for 
this amount, accepted by one Ro^s. When the bill 
became due Ross wfts unable to pay it, and the^ 
took from him, without pieviousl^ eonsulting the 
pMintilf, another bill on one Etherington, which 
was mev'cr j^atisfiCtl. A week after,' Ros^ met the 
defendant, and told him he had taken up his aceep- 
tancii bv another bill, •« hen the defendant appiovcd 
of it, and said, it teas the best thitig that could be 
done. 

N i2 


'Ilmi vl iy, 
JlMU B 

I lit hohkr of «* 
bill < X 
< h uiu, < n Its 
b( tonim.^ <lut, 
illOWS iht T( - 

ct t>i r t tn !iew 
It, wilh( i \ u)U- 
sn)t»n,» the 111- 
doist i, but the 
lUfl TH r iltir- 
si>s lO 

tl t toi, it 

u IS tht hf'ti 

tha* c mid 
lu done I’ll 13 
not i 

tion of the 
Uiins gi intcd 
by tlic holcki 
to lUc acLtplor, 
And tlu. nid >r- 
sei IS <lis- 

cUaig^tf’. 


Oar row 
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' 1809 . 
WiTHALL 


MAH, 


Garrow far the defendants insisted, that this 
rathication was ecjuivalent to a previous authority, 
and rtiat the plaintiff must be taken to have con¬ 
sented to tile substitution. 


I « 

Lord Er,LENi 30 R 0 UG]i.— This is a very hard case, 
and 1 should be glad if any sufficient authority or 
recognition could be proved. But the plaintiff’ does 
not appear to have recognized the act of the defen¬ 
dants. His approbation of what had been done 
must refer to the acceptor of the bill, to whoin it 
was evidently advantageous. The holders haxl no 
right to make terms with the acceptor, and by so 
doing they discharged the indorsei’. They were 
therefore bound to give him credit in account for 

the amount of the bill. 

. , * 

Verdict for the plaintiff. 

Park and Reader for tlic pluinti^’. 


and Marryat for theedefendants. 


But if the hoHor of a bill of 
exchange, of ^vhich payment 
has been refused, inform 
drawer of his iruention to take 
security from the acceptor, and 
the drawer answer^''You may 
do as you like, for I am dis- 
charged for want of notice/' 


and it appear (hat due notice 
was given, the holder may still 
sue the drawer after taking 
security from the acceptor,-^' 
Clark V, Dolvin, 3 Bos. & Pul. 
3(J3 .—Vide etiam Tinda] 
Brown, 1 T. U. l67*"^BnglisIi 
V, Barley, 2 Bo?; & PuL 6l. 
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SECOND SrniNGS AT WESTMINSTER. 


PococK '0. Eustace. 

'JpiIIS was an action tor use and occupation, in 
which the rent tlic plaintiff sought to recover 
was clearly j)rovetl to be in arrear. 

• 

Wigley for tire defendant contended, that the 
property tax ought to be deducted from the amount 
of the rent, as the tenant was liable for this in the 
first instance, and the landlord was bound under a 
penalty to allow the deduction oid^eniand, There¬ 
fore the real sii«i due was, tlie residue of the rent 
after the property ta>;, was deducted, and for so 
much onfly ought the verdict to pass. 

Lord Eelenborough. —It would be impossible 
for the business of the court to he transacted if wc 

4 

were to enter into these calculations at nisiprius. 
In such an action as this, the plaintiff must recover 
the amount of the rent in arrear, ^nd the parties 
rhust settle out of court the deductions to which 
the tenant is entitled. It is only on the production 
of a certificate of the tax being paid, that the land¬ 
lord is • bound to make the allowance, andjthcir 
respective rights upon tliis subject cannot be deter¬ 
mined Avithout a laborious consideration of tbe 

property- 


isop. 



Monday, 
June 1V5. 

In an action for 
use and occupu- 
titin,, the pro¬ 
perly tax will 
not he (ir'ducted 
at nisi prius 
fruiii the lent, 
due. 
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i^' 

'rfiSog. ^ pio|)eit}-tax*^rts, which aic not lemaikable either 

^cnityoiVj'^pJCuity. 

A 4 \r '^y ^ r ^ 
liptTitc*. ' erdict foi tlic lent m an ear, 

j, * 

Garrozv and Reader for the plaintiff. 
ff^igkj/ foi the (kfenciant. 


f \ttonu« lu JtU and Adam J 


\ 


bECOND SITllNGS IN LONDON 

fiBBBBiBSSB^SBSSSBSI > 


Tliors(Ia\, 
Junt^ Id. 


Criichlow v. Wbrt. 


In an ackon A CTION bv the intloisec against the indoiscr of 

against trie m* ,/*X ^ * 

<ic/rserota biU a Kill of cxchangc. 

of tirlungc, It ^ 


isnot mcLS^ary **> ^ 

to |)rovL any Thc (Icclai atioii statccl scvci ul indorsements piioi 
on till, bill prior fo tlut of the clcfciiclaut, w hich was imniediateK to 

t< thcdcUii- w. 

Uait the plaintiiT- 


A question aroc, whether upon pi oof of the de¬ 
fendant’s hand-wiitinj^, it was neccssaiy to piovc 
the. haiid-w ntvig of any the pnoi jndoiseis. 


Loid Elienborough at fii yt doubted, whether 
it was not ncccssaty in this case as well as in an 
action against the atccpfoi, to piovc all the in¬ 
dorsements that u ere mentioned in^licdeclaiation, 
olid paitKulail^ that of the oiiginal pajec. 


Clarke 
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" " V-- 

Clarke for the pldintilF (‘onfemled, tJiat 
fenclaiit’s indorsement admitted all^jtecedent 
dorsements ; that even if they ^velc fo]^c<^ ^ 

svould be liable; that he was to be considemfas^^ 
diawer of a new bill of exclianjre; and that his 
contjact was very different from that of tlie accep¬ 
tor, who only undcitook to pay to tl^ payee or his 
order, and against whom therefore, a title through 
the payee must be e'.tablished. 




lord Ellenborough was of this o])inion, iftid 
•the plaintifl'had a verdict, 

']|'he action was undefended. 

[AffoinUs, Windlc and Coi}pei,J 


1 

So in an action against tin- in¬ 
dorser ola bill, the hdiul-wntiu^ 
of the drawer ntt;cl nol be 
proj^ed. Lambert Pack, iSalk. 
127< Lamboi^^ v, Oakes, S. C. 
1 T^id RayTn.443. But in an 
action by an indoisee against 
the flyawer, the incloisoinent of 
the payee must be proved, al¬ 
though the bill with the in- 
dorbcmtfGt upon it was shewn to 


-- ^ - 

the defLudaiit after it was due, 
and h^xlid not then object to 
the title of the holder. Dupcan 
V. Sd'ott, 1 Canipb. 301. And in 
an action agaiusc ?he aoceptoi, 
It IS nt cessary to pi ov c the hand- 
wnting of the fiist indorser, not- 
Wthstandiiig sucli indoisemont 
was on the bill at the tune u 
was accepted, Snutu v, Cln^^tcr, 
I T. R. 654, 



M84 


CASES AT NISI PIlIUS- 


after 

T.'1.49G,IlI. 

In Actions by 

asMLMioes (it 

baiiiitiipts# to 
■whicli the ge¬ 
neral i**stir n.cs 
pleaded before 
Ihc passing of 
Sir Siiniiitd, 
Homily^) act, 

49 (ico. til* 
^;C, 131. it is 
uulicceavjry lor 

the plruiititl^ to 
prove llie trad¬ 
ing* act of 
banki upuy, or 
petitioning cre- 
diloi*s debt: 
but,tiiidorthese 
circumstances, 

a jtidge would 
give the defen¬ 
dant leave to 
uithfiiaw liis 
]jiea, and pU ad 
it denneo.wlth 
the notice de¬ 
scribed in the •. 
lOth sect* of the 
above statute. 


[It may be useful to subjoin the following note here, although the case did not 

' occur 111! the sittings after term.] ' 

, * 

f 

, WiLLoCK assignoc’of Wi:stmacott, a bankrupf, Smith, 

I NDKBiTA'l'US a&sutnpsit for wojk and labour, 6lc, Plea^ 

which had been pleaded before the passing of 
Sir Samuel llonuly’s act, 49 t-'co. 111. cap. 131. 

I 

It was contended, that as the defendant had no ojipnrtunity to 
girve liie notice pointed out by the lOth sect, of that statute, ih'>^ 
case did not coJne within its provisions, and the plainiilf was still 
bound to prove the trading, act of bankruptcy, ^and petitioning 
creditor s debt. 

Lord Elleneorougii. The statute says, that in any action 
or to be brought by any a^^ignee of a bankrupt, the pro¬ 
ceedings under the commission shall be evidence of the petitioning 
creditor's debt, and of the trading and bankruptcy, unless the de¬ 
fendant before^ or at the time of his pleading, give notice that he 
means to depute these matters, or any «f them. Therefore, where 
no such notice is given, the proceedings upder the commission 
must be sufficient. It the dereiulaiU had wished to contest the 
validity of tliis commission, hr mfghtdiave obtained leave, by a 
judges order, to withdrawn his plea, and plead it again with a no¬ 
tice sujtahlcito his case ; hut as lie luis not done so, I must presume 
that he comes here only to deny the existence of the debt 
demanded. 

Pu//cand‘ Espinasse for the plainlifT. 


Carrow for the defendant. 


This note was cited hi CUrkson v. Ditdds, C.P. Sittings alVer T. T. Cor» 
Mansi'I£ld C^. who recognized and acted upon the decision. 



Errata Some mistakes have occurred as to the order in which the 
cases of Easter Term arc arranged. Those fr^m p. 117. 
S* to p. 149 . wore tried at Westminster, and tbosb which 
follow, iivLoiulon. 
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ARGUED AND DECIDED AT 

NISI PRIUS 

IN K. B, 

■‘A 

At the Sittings after Trinity Term^ 
49 George III. , 


FIRST SITTINGS AFTER TERM IN LONDON. 




Lax TON V. Peat. 


1S09. 


A 


Frl^ay^JuDC S3« 

» * i ' 

CTION by tbe indorsee against the acceptor of indorsee of 
a bill of exchange. , ^ « hiiior«x- 

'• ^ * CilADgf, 

'' ^ , roticetliatitw*/ 

rr%t -11 1 *1 -rr i accepted wUh-, 

The bill was drawn by orie//ww^, and accepted for outeoDsidora.. 
his accommodation by the defendant. The plaintiff partpoym. sit 
gave value for it; but had notice of the circumstances nod’gWo 
of its original fornialicn. When it became due,' he 
received part payment from Hunt, and gave him time fuareei 
to pay the remainder, without the coacurrence of the *' 
defendant. 


N. G. Clarke for the plaintiff contended, that tho 
defendant was ^till liable for such part of li'.m 

Vql, IL - O ' mentioAied 
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t;. 

Peat. 




in(Mitioiie<l iutiiie bill as remained unpaid. AIthoi|gh 
the draw «*r might be discharged by the liolder's giving 
time to the acceptor, it had heen decided that nothing 
\^ould discharge the acceptor but satisfaction of the 
bill or an absolute renunciation of all claim upon him 
in respect of it (a). 


^Lord ELLENBOiioctTH.—This being an accommo¬ 
dation bill within the knowledge of all the parties, the 
acceptor can only be consi<le|’ed a surety the 
draw er, and in tflfc cas(' of simple contracts, the suretj? 
is discharged by time being given, without his concur¬ 
rence, ^to the [i^ncipal fb). ‘Tht' defend^t’s reniediy 
over is materially atTected by thf now'agreement into 
v^hicli the plaiiitifl euti red with the drawer after the 
bill A\as due. Th<' case is exactly the same as if the 
bill had been drawn by the defendant, and accepted 
by IIu)it in conibideration of a debt due. According 
'W many authorities^ the defemlant, upon that snppo- 
sitioij, would hu\ e been discharged, by thetimegi^ni 
to Jliint ,* and tl^c principle of these authorities applies 
with equal strength to the facts actually given in evi- 
tleiice. 


(а) Dingwdll v. Duoster, against a sqrcty, the laches of 

Dong. 247. the obligee is no ground of de- 

(б) Kees v.J^i rington, 2 at law. Trent Naviga- 

Vcs. Jiin. 540. Walk 0 . Devlin, Won Company'®. Harley, 10 
3 Bob. & Pul. 36C. But in an East, 34. 

iKtiqji uu an indemnity bond 

‘ Plaintiff 



n 
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Blaititiff nonsuited (a). 


N. G, Clarke and 


for the plaiiiti^". 


\ 


Garrou) for the defendant. 


[ittornies, iifo5'ers,3 




{a) Vide Ellis u* Galindo, 
J^oug. ^0* n. Ei^lish v. i)di. 
Ic/, % Bos, & Ful. 61. Ex parte 
Smith, Co« B. L, 168. Ed. 51 
TJuue 19^ goo5 deal of contr^ 
diction and confusion ii| the 
books upon tbequest^n, 'which 
of the two, the drawer or ac. 
ceptor of a bill of exchange/ is 
to be considered the pridclpal 
debtor, and which the surety. 
The old cases, lookinj;^ to the 
con9j4f9t^^on which passes from 
the payee to the^4*^wcr, Hreat 
acceptor as a Granger, only 
collaterally liable; but in mo¬ 


dern times the courts seem ^be 
more infiii^ccd by the peculiar 
nature of the contract created 
by a bill of exchange; and as the 
drawer cannot be resorted to till 
the acceptor ha^ made default, 
in analogical rcasonihgs concern¬ 
ing^ their Iespeclive fights and 
liabilities, the latter is now gene., 
rally pointed out as the princi¬ 
pal and^a former as the surety* 
Q. Whether \t would noiy 6^^ 
held, that debt w ill not lie against 
the acceptor of a hill d{ ex¬ 
change? Bishop V* Young, 

2 Bos. Sa Pul.^78. 


o " y. AmoMtm 
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lutsd i-y, 
June ^7* 


In an nr<if)D 
ncaimt tne 
•Irawer of a 
ioieign biU of 
ejicihan^e, a prb* 
of i)aYni«*nt 
b' tho defendant 
after the bill was 
dap, IS sufficient 
tvidenrp of a 
pwtpst fur non- 
pdMncnt, and 
notice of the 
dishonour of the 
bm. 


# 





ADJOURNLD SITTINCS AT WESTMINSTER. 



CiiBBON V. CocGOx, Esq. Shenft’ of Essex. 

rFlIllS Avas stti arliou against the sli('riff of Essex 
foi* not aiyc'htiijg one Joiejth Colbourne on 
incsue process at tlie j)laiatifl'’s siiil. 

i 

TJu* plaintifl h couiist l opened, th^t Co1hom'7iev{di^ 

liable to be held to bail as drav^erof a foreign bill of 

« ' 

excliange indorsed to tlie plaintiff. »To prove* that 
Colbourne, Avho Avas an oflieoi’ in the army, had re- 
cei\ed notice of the dishonbuCof tl^e bill, thct'vidence 
A\as, that after it had become due, hcAvastoldit Avas 
disliononred, and called upon to [lay it; Avhen he 
said, that his aff'uiis were at that moment deranged, 
but that he would be glad toyay it as soon CfS' his ac- 
tounls with his agent were cleared. 

Park for the defendant contendeil, that the same 
eAidfuce shoiiidbe given here as in an action against 
Colbourne, ^d that to charge him as a draAver of a 
foreign bill of exchange, a protes* must he pro- 
tlneed as the only regular notice of the bill’s being 
dishonoured. * 


Lord 
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Lord Ellenborough —By Co/hoieiiies promiso 
to p&y, he admits his liability; ho admits tlu* oxist- 
ouce of every thinj^ ^hich is necessary to roildcrliMU 
liable. When called upon for payment of the bill, in‘ 
ought to have objected, that there tv as no protest. 
Instead of that, he promises to pay it. I muhf, there¬ 
fore, presume that he h,ad due notice, and that a 
protest was regularly drawn up by a notary (u). 


It was then proved that after the' delivery of the 
writ to the )SherifF, and until its return, Colbounie 
was in the county of Essex, and that notice of this 
fact had been given*to Mr. Cutih/g-, who agimt for 
the uuder-sherifF in Loii^on.—But 

I 

Lord Ellenborou&h held that the jiLiintiff was 
bound to go farther, a,ud prove notice to the under- 
sheriff in the country, or to the bailiff to whom the 
warrant was directed. Mr. CtiUnw could u>otbecoii- 
sidered the agent of the shenff for the juirpose of re¬ 
ceiving such notice. Ills functions were of a jxt- 
ft ctly''different sort. Suppose the case of n capias 
into Northumberland, could the under-slu iitl's 
agent m JjOndou have any concern with the manner 
of executing it? But the present case must be go- 
V cmed by the same rule. 

. i I .1 ,1 . ,11 --— .. ..■■ii 

i 

(fl) J^tde Logger, Thorpe, December 11, 1809, 

* 

, ’ O 3 Piaititiff 
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COoGOX. 


Id an aotioitf 
«gnin*! t*-** ihf 
riii f(ir not ai« 
Ti iig A person 
on pLQ- 

notiie of 
this pt r-'Oti 
with.D tile de¬ 
ft tu!'‘nt « bailt- 

nick, gi\eato 

tUeUnott ii 4 *- 
riQ’s 

town. Is no ev^i- 
diiice of such 
notice to lh« 
defenilaiit. 
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ft 

Plaintiff iiohsuited. 

Garrow and CvSrwood for the Plaintiff. 
Parle and Marryat for Hie defendant. 


i 


[ \Uuinics, 




Tuesday, 

June 


T0WN3E^D AND ANOTHER V. NeALE, Esq. 


Wind^oi ihrald 
aod Blue Mttvtk 
JHkrw,ioant at 
Arrm mayiiiam- 
tatn ajoint ac- 
tiob for ^ ork 
aod Uboui in 
making out a 
nedt^rec, both 
navwi^ be*'(i on 
duty wbfii the 
order tor it wn8 
'givenj nlihou^h 
onl^ un<* of 
them was ap¬ 
plied to by tlm 
defeudaot* 


rflllllS Mas anartirnhy 7Pe«r7Aw/iVm/f/aiid 

Jlaolh' Poarsiutitoi at jrirnu, for work and la¬ 
bour in making out tho'tlefendijnt’s peiiign e. 

It appeared that the defendant applief! only to 
I^Ir. Tov nsend, Windsor iTefald;, but that at the 
time when the application was made, both the plain¬ 
tiffs Mere in atbaidanre, and that by t!ie usage of the 
Herald’s Oflice, a Herald and Poiirsnivant are always 
in attendanee, who share the profits of any business 
whicli is begun v/Jiile ih(*y are jointly on duty, al¬ 
though it should not be finished till long after. 


. It was objecte/l that the defendant could not be 
affected by any secret regulation ^mong the mem- 
liers of the Herald’s College, and that if liable at all 
he coidd oul> be liable to the person with Avhom he 
had contmeted.-'-'Eut ’ . 

Lord 
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^ » 

Lord Ellknborouch hcldthatthe plaiulifRj were 
ill the situation of co-partners, and might maintain a 
joint action for mofey to which they were jointly 
entitled. 


The defendant likewise objected that the pedigree 
was fabulous, which represeuteil him as lineally de¬ 
scended from WiLMAM THE CoMlUEKOR, EdMUM) 
Ironside, Li ra ei.lin, Prince ofWal^b, IIodeuick, 
KiiJg‘of Ireland, Eueke, Kimr of Jerusalem, and 
Cadwallvder the Great, King of Britain: be- 
sides beiii^ allied to most of the reigning houses 
now in Europe. 

It Avas proved, hoA^e\cr, that he had ordered his 
descent to be traced through all the direct and colla- 
55 , teral blanches; and that a sketch of the pedigree, 
with references to the'bo'oksj yi the office, had 
delivered to hinV, Avliich he did hot object to, hut r(‘- 
fused to return. S<*vcral persons from the Herald’s 
Office SAvore that they never made out any fictitious 
pedigri'e, and that they had documents and proofs 
for all the 420 descents in the one in question. 

A 

Lord Ellexborough said, that as a fictitious pedi¬ 
gree could be of no use to the defendant, he Avould 
not be liable if thjg furnished to him were of that de¬ 
scription. . In common cases of this sort, the plaintilfs 
would be bound to give some general eviilence of 
the trutlrof the pedigree; but here a sketch, with 

0 4 / references 


191 

■V 

ISOftf 

and another 

V* 

NeVtE. 


In nirli art 
lion the pi nil* 
tills are hound 
10 give geneial 
evidence of the 
pedigree being 
tine, unle 
has been di^* 
peiistd VI Nil by 
the defendant* 
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i It.M ' » 

and diioiher 

V. 


Nlals. 


i 


refH'rnces to file (»ri^inal dmunient.^, had been de¬ 
livered to <iio (iefeiuluiil, ^\itli v\liich he heenied .satis¬ 
fied, ami b) relnsinja; to deliver it biu'k, j[i!‘ hud pre¬ 
vented the plaintills from verifvinj^ it. Ujuin the 
whole, the plaiiUifi's were entifb d to recover, if the 
jury shoukl believe that the pedif'Tee'was fairly com¬ 
piled from autluMitic materials aectirdiiiir to the law* 
of heraldry. 


The ])laintiffs had a verdict. 

ThvAlfornri/ (ieneral andiS'car/i H for the plaintiffs'. 
(jarroiv for the defendant. 


[AdorQtcs, I(<knri)lt and Maddock^*'] 
\ 


Tempt- //. 3. fuerunt in 
Angifa 'leges heraldortm UeraU 
<i/, €t Pernnvandi, Reges toil 
Angliiv duo tantum^ ffb antiqiw, 
~uftus Austraiiuw purtiym us 
Trentam^ a!fa Doicalttm Uans 
Trentcun, /i/< tile 

ClarrncK'iix nomtualus^ Gaiff-r 
nulla donaiiis provinxia in pru 
mum locum ab IL 5. Juit su^ 
perindtfcius. li. 3- !• Regni 
primus herafaos incorporavHd^ 
Spelm. Cl loss. Herfl^d. But 
Philip & Mar^j in the third j car 


of thetr reigii) granted a new 
charter to the College of He- 
ralo^s, whtfrcbv, Garter, Re^ 
ArmofUJ'.i^ C’larencicux, Jlejc 
jira ovum pm (him AuiUaliumy 
Norroj', Rex Ai moj im partium 
hortaihmj f) heruldi luja loresy 
^\ inilsor, Voik, Chestei, llieh- 
ntoud, Sompr^iot, Lancaster, c# 
omnvs prosccutores site per suu 
vandiurmoi um sur^t incoiporati* 
4 lust. 1^0. Com. Dig. 
Norroy (A)f 


"Woodford 
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< Woodford v. Ashley. 

I 

f I^HIS was an action for a malicious prosecution. 

The declaration after stating that the defendant, 
On the 3d day of June 1808, indicted Marj, the plaiii- 
titrs wife, in the court of King’.s Bem'h, for an assault 
alleged, tliat Ihe defendant prosecuted the <aid indict¬ 
ment, “ until the said Mary afteruaids, to A^it, on 
“ Wednesday next after 15 ilays of Ea-'ler, in the 49tli 
“ year of the reign, txc. in the court of om said Eord 
the King, helore the King himself at Wistminster, 
“ See. before the Right lion. Edward Lord lillcnbo- 
“ rough, Chief Justice, &c. .William Jones, Gent. 
“ being associated with the said Edward Lonl Ellen- 
“ borough, according to the form of the statute, &<*. 
“ was in due manner and afccording to the due course 

4 

“ of law, by a jury of the said cOunty of Middlesex, 
“ acquithd of the prenu'ses in the said in'dictlnent 
“ specified and charged upon her, and the said Mary 
was disch.ugcd thereupon by the said court.” 

A copy of the record of acquittal was gnen in evi¬ 
dence, which was dr.iwn up exai'tly in the usual form, 
and from which it appeared that the J:rial took place 
before Lord Ellenborough atlSisi Pnus on Tuesday 
next after the end of Hilary J'erm at Westminster, in 
the county ofMiddlescx in the Great Hall of Pleas there, 
and that.ofi Wednesday next after 15 dajs of Easter 
(the return of the habeas corpora) the said Mary was 

adjudged 


m 


1809. 



Wednesda^i 

June 


In an action fof 
a malicious pro* 
^ciutioiiy an alle* 
gilt ion in the dc« 
clanialioQy that 
the person pio- 
sciuted nas dc« 
quitted by a 
jury tti the court 
of our lord tho 
kin^i bejuie tho 
king himstlf ttt 

fore the Chn f 
Justice^ IS not 
supported by a 
leiord, flora 
Yihirh itoppcdii 
that the trial 
tookplacc licfore 
the Chief jiistita 
at iVtit 
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V. 

AsuLty, 


* 


adjudged by the court of our lord the king l>efore the 
king himself, to depart icit/iout day in that behalf. 

% 

The Attorney-Geneial submitted that there was a 
fatal variance beh’v een the declaration and the record 
ofacquital; as the trial was alleged to have taken 
place on Wednesday nexi^ after ]-5 days from the feast 
day of Easter, whereiis it was [>roved to have taken 
place on Tuesday after the end of Hilary Term; and 
there w as a clear ini.sde.st ription of tti iiiunal bcfote 
which tlie verdict ofacquital was given, the declara¬ 
tion stating that to have been “ the court of our said 
“ lord the king before the king liimself,” (which must 
be a trial at bar) and tlie record proving it to haie 
been in the great hall of ph'as at Westminster before 
Edward Lord Ellenborough, Chief Justice, kv. 
William Jones, Gent, being associated, kc. (which 

was a trial at Nisi l^rius.) ^ 

^ * * 

Garroiv, for the plaintiff, maintained, that upon the 
authority of Purcell v. M'Namara, 9 East. 157. the 
variance as to time was immaterial; and the court at 
Nisi Prius, though not commonly so described, might 
without impropriety, be stiled the court of our lord 
the king before the king himself. 

Lord Ellenborough. —This is not the court of 
our lord the king, before the king himself, but a sit¬ 
ting at Nisi Prius in the j;reat hall of pl«js at West¬ 
minster. What is decisive is, tiiat the dfclaratiou 

' * goes 
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goes on to say, that the said Mary was tllereujpOD dis¬ 
charged by the said court. She was not Ulth tried 
and finally <ijficharge(l at the same time, nor Ify the* 
same tnbunal. The mistake has arisen frOin sup¬ 
posing that both occurrences took plaice together at 
the return of the Iiabeas corpora. But the Chief Jus¬ 
tice is then supposed to return his record, which 
shews that the trial took place at the day of Nisi 
Prius.—His Lordship refused to save the point, and 
directed a noiisuit. , ^ 


' J 80 £bV i 


V. 


Asuuy. 


In the ensuing tenu Puller moved for a rule to 
fchew’cause why the nonsuit should not be set aside, 
<‘ontending tliat the variance was iumiatcrial, and that 
as the declaration contaiiu'd a,sufficient averment of 
tht“ acquital according"to the fact, the incongruous 
matter might be rejected as surplusage; but the 
Court held that there was a substantial misdescrip¬ 
tion of the tribunals before which the plaintiff’!^ wife 
was tried and finally ac^putte«l, and Puller took 
nothing by his motion. 

Gurrow, Topping, and Puller, for the plaintiC 
The Attorney-General for the defeudant. 

[Attorni^S Vincent and 


i«^ ■ I ■■ . fci ■ 1,^1 II I .Ii.. .1 I I ■ I . . 

t 

Vide Hunter o. French, WUIes, 5yr. Rrt r. l^ookiip, 1 T* R. 
210* Morgan t?. AuglH}3> % R» 23i« 

8abin 
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Satarday^Jalj I. 


Sabin v . De Burgh and others. 


A notice #0 ma- 
ps«-»at» *» under 
V r ' 2 . i * i 

not -ptCiP^ 

i/tejfjr jatfiJit 

to b<* 

18 sufhi lent 
if It -st if( s 

the \ tit or 
proi esxy (iud ♦he 
cavse oj aUtoju 


ri^HIS was an action for faKe iinpj i^onment against 
three iiiagislratcs of the county of Middlesex. 

A notice, of \^hicll the following is a copy wa-^ 
pro\ed to have been served upon cacli of the dc 
feud ants: 


“ Sirs, 

17th da) of October last, 
as three of His Alaie.stj^s justices of the ])ea(;-e in 
and for tlie county of vliddh se\, caused me to be 
apprehendedand unlaMfullycontined in a ccrtaingaol 
or prison connnonly called the Cage, at Uxbridge, in 
the said count_v, and to be tliere imprisoned, and kept 
mid detained in jUt ^'n theiv without an^ lanfnl, rea- 
sonable,orj)robal)h t ause whatsoever, for a long sjiaci 
of time, (to wit,) for the i'^iace of iliree hours then 
next follow iug, and at the expiiation of the said con- 
liuement and imprisonment, caused and pro^-ured me 
tube removed from the said Cage at lisbiidge, ami 
litilawfully carried and convejed hand-cuffed in and 
on board of a certain v essel called the Enterprise Ten- 
d(r, then lying in th(' River Thames, and without 
any reasonable or probable eansc wliatscever, caused 
and procured me to be kept and confnjed in and on 
boc rd of such tender for a long space of time, (to wit) 
for the space of three weeks then next folio v» ing; 1 do, 

therefore 
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thoreforc nccording to the form of the statute in such 
case made and provided, hereby give yon notice that 
I shall, at or soon afier.the expiration of one calendar 
month from the time of your bejtig served with this 
notice, cause a certain precept, condnonly called a 
bill of Middlesex, to be sued out of llis Majesty’s 
court of King’s lleneh at Westminster against you at 
my s\iit, for the Said imprisonment, and shall proceed 
against yon thei’cnpon according to law. Dated thus 
28th day of December, 1808. 

• \ours, &c. 

Witness, &c. JAMES SABIN.” 


ISO®. 


A 



Sauin 


Df 

and othcis. 


< 

Carrowfor the defendants objected, that this notice 
was insullicieut under stat, 24 (1. 2. c. 44. (n), in not 
stating v\hat action the plaiidiffmeaut to found upon 
his bill of Middlesex, After suing out that, he might 
ha\e declared in caic,^or \ntreAj>ass, and it was mate- 


(a) Stat. 24. Geo. 2. c. 44* 
§ 1. enacts, that no writ shall 
be sued out against, nor any 
copy of any process at the suit 
of a subject shall be served on 
any Justice of Peace, for any 
thing by him done in the cxe* 
cutioD of his office, until notice 
in writing of such intended writ 
or process shall have been deju 
rered to him; or left at the usual 


place of his abode, by the at¬ 
torney or agent of the person 
who intend*' to sue, at least one 
calendar month, before the suing 
out or serving the same, in which 
notice shall be clearly and ex- 
plicilly contained the cause of 
aciton ; on the back of which 
notice shall be indorsed the name 
of such attorney, with the place 
hiS abode.’' 

rinl 
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t80g.»- ■' rial Chat the mtigistrates should be informed which was 
to be brought against them, as that might guide their 
discretion in tendering amends. One of the objections 
ud *** Lovelace v. Cuny, 7 T. R. 031. was, tliat the no- 
' tice didnot Statfr what form of action the plaintiffsmeant 
to commence, and it inigld be gathered from what fell 
from the court, that this objection was fatal. 


Lord Eli.fnborough.- —All that the statute re¬ 
quires is, that llie notice shall contain two things, 
1. the wiit or process which the plaintiff intends to 
sue out; 2. the cause of action for w'bich he siie«. 
Roth these arc contained in the present notice. ‘The 
form of action is not required to be specified. In 
Lovelace v. Curry, the court,only decided, that there 
must be a mouth’s notice of the particular process to 
be S^ed out, and that it was not enough to say, that 
an action should be commeimecj against the magistrate 
for his said misconduct. I do not disapprove of any 
thing Iaid«down in that < asi?; but 1 am not disposed 
tp carry it farther, lest actions of this sort should be 
entirely defeated. 


The attorney whose name was indorsed on this no¬ 
tice, and wifio had served it, being asked if at that 
time he had taken out his certificate, said, he had or¬ 
dered his clerk*to take it out, and had given him 
^ hioney for this purpose; but that he had never aeen 
it.—-Lord Ellenbotough held this sufficient evidence 
of his being qualified to act as an attorney.. 


7 


4 


It 
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It was p|ro\ cd that the defendants having convicik- 
ed the plaintiff^ a former’s son, of riding on the sliafts 
of his cai’t, whereby he forfeited 10s. sent him on 
board the tender at the Tower, and that he was 
transipitted from tlience to a ship of wor at the Nore, 
where he remained till discharged under a writ of 
habeas corpus. 



SAjijll 


Db Bvii«a 
and othfiH. 


The plaiuti/T had a verdict with 5001. damages. 


. I\irA: and Reader for the plaintiff. 


Ofirrotv, Ei^pmasse, and Arahin for the defendants. 

[\ttorDirs»» CoLmm aod Worthamt'\ 



But the pldintilf cannot give 

notice of one form of action and 

* 

declare in another, Strickland 
v» Wardj 7 T. U. CSl- n. It is 
now settled, that where a magis*^ 
tratc intends to act as such, in a 
matter within ln» jurisdiction, 
however mistaken he may be, 
he is cniiticd to notice under 
this<tatutc< Wallerr.Tokip, 9. 
Bast, It is sulScieut for 

the attorney who gives the no* 


ticc to describe himself generally 
of the town in which he resides^ 
as of Birmingham.” Osborn 
V, Gough. 3 Bos. & Pul. 551. 
But it must appear from the 
^ords used, thai the place at 
which the notice is dated is the 
place of the attorney’s abode. 

Given under my hand at D.” 
held bad. Taylor r. Fenwick, 
7 T. R- 635. 


* 


Wright 



too 


CASES AT NISI PRIUS. 


1809. 



Monday, 
July 3 , 


Jn an action for 
tbc value of 
goods fmnUhed 
on tin* defend- 
ant’i> credit to a 
third person, 
that peibon 15 
not n competent 
for the 

plaintiil, Hithoul 
a rcle.isr 
Q. It thib pcrboii 
he'll 'named 
woman living 
apart from her 
husimnd, nhe 
tlier hr must be 
relea*^ed to reu' 
der her a com 
peteot witaeis ? 


Wright v. Wardle, Esq. m. p. 

ri^HTS Avas^an arti«)ii by an upholsterer for the 
price of eertaiu household furniture, supplied 
to one jVIrs. Mary Ann Clarke, at the request and 
oil tlie t ri'dit uf the defendant. 


'Po [)rov(' that tlio credit had been j^fiven to the 
defendant, the [nincipal witness was Mrs. Clarke 

lRTS(>]f‘. 


Serjeant for the ilefiMidanf objected that she 
was not a compeb’nt wdtness without u release. As 
the goods WTr< iiirnislied to lier, and were now her 
property, she was prnua fuck liable for them, and 
sh(‘ liad therefore a <lii‘eet interest to fix that liability 
on another pi'r'-on. , , 


» 

The yl^forurp fhnnuf cpufni, contended, tliatslio 
was quin an mdifin-enl witness; since the plaintiff, 
by bnugiiu; i.is ;ution against Mr. lVardl(\ dis¬ 
claimed all right to sue In'r, in the same manner as 
if he had formerly release d her. 


Lord Er.LrNiJORoue.H was at first inclined to think 
that the wifness could never he charged for these 
goods, and had no interest in the verdict; but after¬ 
wards thought a release was necessai y, as she might 
iiave misled the plaintiff by misrepresenting the con¬ 
duct of the defendant, and might still b*e -liable if 
this were detected. 


10 


A release 
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A release was accordingly executed to her, by the 
name of Mary Aniifi Clarke. She was then asked, 
whether she was not married ? She said that she was; 
but that she had long lived apart from*lier husband. 


1800. 


■VVeioui 

». 

Wardle. 


Best, Serjeant, insisted that the release should be 
executed to him. « 


The Attorney General argiu'd, that if she \\as a 
married woman she had no intere^.! uhatevor, ‘he 
could not herselfbe sued for the goods even h.id cre¬ 
dit been given to her alone; and dial her hnsbarid 
could not be liable for articles furnished to lu'r in the 
situation in which she then lived. 

Best, Si'rjeant, ansAvcred, *that a marrii'd woman 
^vas an incompetent in a ipicstion in which 

her husband was intt re^l I; th.l h-r :m\ thing 
proved, these good.s might he sgitalile to the (ortnne 
and degree of Mrs. Clarkes hushand ; and lliyt the 
Judge would not try in this i()eid( nfal ni.nue’r, whe¬ 
ther she had done orwasdoing an) Ihing fe di^c]^arge 
her husband from all liahihty for the debts which 
she contracted. 

'V\ie Attorney-General iiQAd, the plaintiff was ready 
to execute a release to the husbaftul,—which was 

done accordingly. 

« 

Mrs, Clarke then proceeded with her evidence, 
and the’plaintiff had a verdict. 

VoL. 11 . P 


4 


The 
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1800. The Allorney General, Garruiv, and G. Hest for 
-V—the pluintilF. 

' \\ u^Giir 

Wakdle. JBesl, Serjeant, Park and 3Iarryatt for the de~ 

feniiant. 


L 


^ttornicb, Stokes and CorficldJ\ 


If husbaiiil and \Tife arc not 
p»utles on the lecoid, it docs 
not 5ccni pci feet ly settled, in 
what ca-ics the one may be a 
witness wher*^ the inteiesls of 
the other are at stake. In 
Williamsr. Johnson, I Str. 504, 
■ftbicli was an action for wed¬ 
ding clothes furnished to litc 
defendant’s wife, the mother-jn- 
Jav/ was admitted to prove that 
they were delivered on the cre¬ 
dit of her husband, and thereby 
to chaVgo ium. Hut in Da\ies 
tJ, Jhuwiddy, 4 T. li. GTS, 
whole tile action was brought by 
the of a iii.iined woman 

for takings under an execution 
against the husband, goods se¬ 


cured to the sole and separate 
use of the wife, the husband was 
held not to be a competent vyit- 
ness to prove the identity of tiic 
goods, although it was argued 
that he came to speak against 
his interest, as if the goods were 
not rightfully taken in exccu- 
tiua, tnc debt reniaincd unsatis¬ 
fied.—W Jiercvcr the husband or 
wife is a part}, tJic evidence of 
the Oilier is invatiably excluded 
on grounds ofwhatcYer 
* the tendcjuy ot the evidence 
teiuleied may be on the score of 
inttfcsU Vide Broughion o. 
Harper, 2 Lord Raym. 752. 
Rex. V* Cliveger, 2 T. R. 263- 
Bentley v. Cook, 2 T* R. 265. 
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ADJOURNED SITTINGS IN DONDON. 



Wright v . Dann\h. 


OODS bargained and sold.—Plea, the general 
issue. 


The action was broughl forthe\alue of four sacks 
of clover seed. The parlies met on tfie corn 

exchange in London* entered a negoci^tion for 
the sale of this seed; and after they had agreed on 
the price, the ])laintifl? wrote the following memoran¬ 
dum of the contract. 


TaMdaj, 
July 4* 

n 

A m^tnomndaia 
«r t’le tal#- of 
good*! iindt r the 
) 7f!i S( rtioii of 
fli ‘•uitufc of 

Cannot be 
si|e:iicft b' one of 
the (< nti^aittng 
pdrtHs as the 
nuthou/ed 
agent of the 
other the agent 
mujt be a third 
pet sou* 


Robert Dannah, Windley, near Derby. 

4 Sacks clover seed, at 01. 10s, 

Per Ply Boat.” 


After the plaintilFhad written |his memorandum, 
the defendant who overlooked hjm«n Idle he wrote it, 
desired him to alter the tigures 18 to 16,— Gl. IGs. 
being the price agreed on. This the plaintiff accord¬ 
ingly did. They then parted, the memorandum 
being leff with the defendant, 

P 2 


Par/c 
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1809. 

WllIGHT 


V, 


Park ohjectf'd that tliis was not a sufficient me- 
morandui 4 within the statute of frauds, not being 
signed by the party to be charged by it, or his autho¬ 
rized agent C aJ. 


Garrow and Puller, contra, submitted that the 
defendant had made 4he plaintiff his agent for the 
purpose of signing the memorandum, by overlook¬ 
ing and approving of what lie hall written; and they 
put the rase of a man incapable from disease or igno¬ 
rance of riling for himself. 


Lord Ei.Lr.NBOROUGH said, the agent must be 
t^ome third person, and could not be the other con¬ 
tracting party. 

4 

Plaintiff nonsuited, 

* 

Garroiv aiul PuUer for the plaintiff. 

• • 


Park for the defendant. 


Tf lid and BleasdcU,^ 


\ 


(a) 29 Car. % c. 3. s. 17, en¬ 
acts, that no contract for the 
&alc of any goods, &c* for the 
price of 101. or upwards, shall 
l)c good except, iic* or that 
i^oine note or incmorandutn in 


writing of the said bargain, be 
made and signed by the parties 
to be charged by such contract, 
or their agents thereunto law¬ 
fully authorized*” 
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This case ^will probably be 
considered as gorcraing the 
constructioa of the 4th section, 
concerning promises by- execu¬ 
tors, sureties, &c* in hich the 
words as to the i^gent arc nearly 


the sapdc as id the 17th.—'Tho 
3d section, relating to assign¬ 
ments and surrenders of leases, 
&c. requires that thu agedt 
shall be authorUed dj/ ,wriC* 
ing. 

¥ 

t* 


Leeds and others v . Lancashire. 


J ^IIE plaintiffs declared as payees of a promissory 
" note made by the defendant for 200l. The first 


count stated the noteMs payable on request; the se- 
eoud as payable six inonts after tlate. 


• ■ 

The instrumeut adduced in (;vidence, was in the 
followini^ form: • • . 


“ We jointly and se\('rally promise to ]iay to An-, 
'riiomas Leeds and Co. (the plaintiffs) or order, the 
sum of 2001. for value receivc'd by us. As witness 
our bauds this 8th day of Sept. 1808. 

Jas, Marriott. 
•Jas. Laucasliire. 
Edward Ball.” 


of the «ureitfs, payee cannot declare upon ihi& instrument .-us a proinhsory note, 
on demand, nr ntbU months after date. Between Ulei»e panics, the hiUrument U an 
tiiu'ft be stamped and declared ou as such. 

P 3 ' Oa 






isod. 



Wiiionx 

v» 

DAN£fA£r.' 


Tuesday, 
July 4. 


Upon an instru* 
meat in (he corn* 
moD form of a 
Joint and .several 
promis''Oi Y note, 
signed by tfiice 
persons, there is 
an indoi'seinent 
written At the 
time of '"igning 
it, statin;; that 
the note U (akea 
as a secuuty for 
all balances to 
the amount of 
the bum within 
specified which 
one of the thiee 
might happen to 
oncto thcp.iyeej 
that the note 
should lie in force 
bit months; and 
that no nionoY 
should be liable 
to be called for 
soooerin any 
case. In an ac¬ 
tion a&;aiast one 
payable eithci 
agtrementf and 
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On the back of the paper were these words, whicif 
were proved to have been written before it was sign¬ 
ed by Lancashire or Ball: 

“ The within note is taken for security of all such 
“ balances as Jaine.> Mairiott may happen to owe 
to Thomas Leeds au^ Co. not extending further 
“ than the within named sum of200l.; but this note 
to be in force for six montli'?, and no money liable 
“ to be called for sooner in any case,” 

It appeared that there were mer,cantile dealings 
between the plaintiffs and Marriott, in the course of 
which he became indebted to them ; and that they 
refused to deal with him any longer, unless he pro¬ 
cured a guarantie from some n'isponsible persons. 
Upon this, the above instrument was made. It was 
impressed with a promissory-note stamp, and the 
makers represented it to the plaiutid's as a binding 
promissory note, 

Gan'ow for the defendant objected, however, that 
it w'as in reality an agreement, and ought to have 
been stamped and declared upon accordingly. 

Park and Littledale contended, that this instru¬ 
ment must cither be considered a promissory note 
payable on demand, or a promissory note payable 
in six months. It was made payable to the plaintiffs 
or order, and flierefore was negotiable. Might it not 
(;hen have been declared on as a promissory note in 

8 ' the 




t' 

1800. 



and another 
o. 


LANU^HlBCf 
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(hehandsofau indorsiee for value ? But it luustj be so 
equally in the hands of the payeei?. The indovse- 
iiieut being repugnant to the body of fhe bill, niight 
hr rejected entirely; and if it were construe<l as a 
defea 2 ^ance, it coaid not operate further than lo pre¬ 
vent the bill from being put in suit till six mouths 
after its date, and to let in evidence on the part of 
the defendant that no bulan^q was tlieii due to the 
plaintitfs from James Marriolt. 


1809. 


Ju>.l,.SS 

and otiiers 


V* 


V 

. Lord Ellenborough. —As between these parlies, 
the instrumental question is oniyan agreement, and 
not .a promissory note. In the hands of a bona-fide 
holder, who received it as a prouussory note, it 
might possibly be considered as such; but the pre- 
.sent plaintiffs can (uily tre3,t it as a giiarautie for 
Marriott to the amount of 2001. As to them, the 
indorsement must be incorporated with the body of 
the note. It is cl«»r, therefore, that they cannot main- 
lain an action upon it wijliout an agreemeyt stamp. 


Plaintiffs nonsuited. 


Paris and LiUledah for the plaintiffs. 


Garrow for the defendant. 

[AttomieS) MUa and Bldkchi!k,^ 


t 


‘t • . .. . . . I . | >^l ■ .■111^,1 ■ , , . „ 

It w4s (ormerly thought a genoy* Andrcvi^'g Ftanklin^ 
promissefry note might in some Stra. 24* r- Lord 

cases be pajabJe on a contin- Delorairty 2 Bl. Ilcp. 781* But 

P4 
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Lekds 
and others 


0. 

LANCAsmaEr 


it is aow fuily sctfied that there 
is no distinction iii this respect 
botirecn promissory notes and 
bills of exchange, and that if 
the money is not payable at 


* 


all events, the instrument must 
be treated as a special agree* 
rnent, Carlos u. Faucourt, in 
eiror, 5T. R. 482. 


Tuesday, 

July 


Smith v. Mullett. 


A CTION against the indorser of a bill of ex- 
change drawn by one Mills, payable to his own, 


In an action hy 
tboybuftA,cigaiiist 
the fini indonee 

tiange, nil the order, and indorsed hy him to the defemlant, by the 
Sided m defendant to one Ilefford, by Jlejf 'ord to one Aylett, 
that the^puinofl ^y AyUlt to the plamtifT, and by the plaintiff to one 

Lowe. 


received not.ee 
of the dishonour 
of the biU from 
his indoisce on 
the 20th of the 
month, and s;a\e 
notiiG to his im« 
mediate tndorser, 
?>y a letter pnt 
into thetu o^'pen* 
ny post oflire on 


Th? bill became due on Saturday, May 10th, 
when it \vas in Lowes hands. He and all the par¬ 
ties to it reside in the mcti'i^olis. On Monday the 
20th, Lowe gave notice to the plaintiff that the bill 
lurbit had been dishonoured. Ou Tuesday afternoon, a few 
dehVc'Xut** minutes past five, the plaintiff’s clerk put a letter 
of the^sadT*”® into the two-penny post office, giving notice to Aylctt. 

lette,r having been put in so late, according to 
tiffhaddis,harg- course of the,two-ucnny post, was not delivered 

fdaUthepnoriiir ___ . • --v ■«mr i i At 

dormers,although out till WeduesdaymoriuDg. On Weanesaay^^/e<^ 
the Kd,“nmlc“/ gave notice to Ilefford, and Hefford to Ae defendant. 

“boT 'J’he question was, whether the defendant had re- 
dowe ard”fo"’’ ceived due notice of the dishonour of the bfll* 

llrp defeaUanu 


Park 
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Park and CoUman maintaiiied that the notice was 1809. 
sufficienton the authority of Scott v. Lifford, iCampb, ^ 

246. where abilUof exchange, all the parties towhich 
resided in London or the vicinity, becoming due on 
the 4th of the month, it was then pres< nted for pay¬ 
ment by the payee’s bankers, who returned it to him 
dishonoured on the 5th, and the court held that a 
letter from him, put into the two-penny post on the 
6th (at what hour did not appear), was reasonable 
notice to the drawer of the dishonour of the bill. The 
rule therefore was, that t*very indorsee should have 
a day to give notice to his indorser; and here 
reckoning the number of indorsees, it would be found 
that the defendant had received notice a day sooner 
than he had a right to retpiire it. 

• 

Lord Ellenborougii. —It is of great importance 
that there should be qn established rule upon this 
subject, and [think there can be ijone more convenient 
than that where the parties reside in Lomlon, ,each 
party should have a day to give notice. I have before 
said, the holder of a bill of exchange is not, omissis 
omnibus aliis negotiis, to devote 'himself to giving 
notice of its dishonour. It is enough if this be done 
with reasonable expedition. If you limit a man to 
the fractional part of a day, it will come to a ques¬ 
tion how swiftly the notice can be conveyed,—a man 
and horse must be employed, and you will have a 
race against fime.—But here a thy has been lost. 

The plaintiff had notice himself on the Monday, and 
does nof give notice to his indorser till the Wednes¬ 
day. 
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1809. tlaj^ If a pafty has an entire day, he must send off 
his letter conveying the notice, within post time of 
that day. The plaintiff only wr<ite the letter to 
Atjleti on thq Tuesday. It might as well have con¬ 
tinued in his wntiug-dcsk on the Tuesday night, as 
lie at the post office, lie has clearly been guilty of 
laches, by which the defendant is discharged. 


bniTit 

V- 


Plaintiff nonsuited. 

¥ 

Park and CoUman for the plaintiff. 


Garrow and Cowyn for the defendant. 

[Atloraiesy Wasbrough and CrooJt.] 

I 


In Marah v. Maxwclly tried 
during the sittings, Lord 

ruled, thftt up* 
on il e d^hotKtur of a 1/iII, it is 
enough that th« drawer or 
indorsff notice m as 

isany cia^a as mere are subso* 


Quent indorsees, unless it is 
shewn that each indorsee gam 
notice VMthin a day after rc* 
cciring it; as if any one has 
been beyond the day, the drawer 
and prior indorsers arc dis¬ 
charged* 
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Pierson v . Hutchinson, 

• 

was an action by the indor,see a^inst the 
acceptor of a bill of exchange. 

The Attorney Generalin opening the plaintiif case 
stated, that he should not be able to produce the bill, 
as it had been lost; but he should prove that before 
the action was brought, the defendant had been regu¬ 
larly called upon for payment, and had been offered an 
unexceptionable indemnity. Accordingto the usage 
ofmei'chauts, he was thereupon bound to honour his ac¬ 
ceptance in the same manner as if the bill had still re¬ 
mained in the plaintiff's hands, and had been actually 
presented to him in tho usual form. It is laid down 
by Marim (a), that when an accepted bill is lost, the 
party to whom it is payable should notify this to the 
acceptor; “ and wiieu the bill fajls due, and the time 
“ is come for him to go for the money, tke party 
“ w hich had accepted the bill is not freed from pre- 
“sent payment of the money, because the bill is lost; 
*' for though the accepted bill be lost, yet he ^at 
“ accepted it is not: Neither must the acceptor think 
“ this to be a sufficient answer for him to say, shew 
“ me my accepted bill and t will pay you,, and such 
“ like dams, merely to make use of the money a little 
“ longer time. He may, in case of obstinacy, be 
“ sued at law for the money without the accepted 

.— W —M l, , I -- — I 

*(ai Mariu$ on BiUs ofJEIxcbaDgo. p* JQ.foLed. 

bill, 


Sit 


Friday, Joiar?. 
Anftctlo&M 

law tanoot be 

maiutciiiied 

the ac* 
ceptor of a bill 
of exchange, 
which wiu lust, 
art«r being in* 
dorsed, although 
a bond of m- 
dennity has 
been tendered 
to the defcDdaut. 



m 
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Hutchinson. 


“ bill, and blfe forced to the payment thereof with 
“ costs and damages; and therefore merely by reason 
" of the loss of the accepted bill,, he can have no just 
“ cause or plea to detain the money beyond the just 
“ time from th4 right party who should receive the 
“ same.”. Marius then goes on to say, that for this 
purpose the party entitled to payment has only to give 
bond or other reasonable writing to the content and 
good liking of the party that did accept the bill, and 
such as in reason he cannot refuse, engaging to save him 
harmless from the accepted bill which is lost, and to 
discharge him from the sum therein mentioned against 
the drawer .and all others in due form.—Therefore, if 
it should appear in the present case, that the indemnity 
offered was such as in reason the defendant could not 
refuse, the production of the bill would bo dispensed 
with, and tlie acceptance being proved by secondary 
evidence, the plaintiff would be entitled to a verdict. 


Lord Lllenborough.— Ifthe bill were proved to 
be destroyed, I should feel no difficulty in receiving 
e\ideuccof its contents, and directing the jury to find 
for tlie plaintiff. Even on a trial for forgery, the de¬ 
struction of theinstrumentcharged by the indictment 
to be forged, is no bar to the proceedings, I remem¬ 
ber a case before Mr. Justice Buller, where the pri¬ 
soner had'destroyed a bank note he was accused of 
having forged, by swallowing it. lie was acquitted 
on the merits: but the learned Judge who presided 
held, that he might have been convicted without the 
production of the bank note, and this doctrine was 
approved of by thewhole'profession.^ Here, hou'ever, 

the 
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the instrument is not destroyed, ft is lost after 
being indorsed by the payee. It may now be in the 
hands of a bona fide indorsee for value, who might 
maintain an action upoto it against the defendant. 

This brings it to the indemnity. J^ut whether an 
indemnity be sufficient or insufficient, is a question 
of which a court of law cannot judge. There are 
dicta to be sure, that upon the offer of an indemnity 
the indorsee of a lost bill may recover at law; but 
these are so contrary to the principles on which our 
judicial system rests, that I cannot venture to pro¬ 
ceed upon them. Since the plaintifiTcan neither pro¬ 
duce. the bill nor prove that it is destroyed, he must 
resort to a court of equity for relief. 

I'he Attorvey-Oenei'al said they could shew that 
the bill had been discounted for the defendant’s ac¬ 
commodation, and that tine money had come into liis 
hands; but Lord Ellenborcwoh observed, that 
would not alter the case ^ for if the plaintiff' were al¬ 
lowed to recover on the money counts, the defend- 

4 

ant might still be compelled to pay the same sum 
a second time to a bona fide holder of the bill. 

Plaintiff nonsuited. 

The Attorney-Generali if( 0 /rnyd,*and BoUand, for 
the plaintifiT. 

Garrowjov the defendant 

Smiih and 

Til 
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^ In Hart v. Ring, 12 Mod. 
310, which was an action against 
the drawer of a bill of exchange 
which had been lost after it was 
protested, Lord Holt is stated 
to hare ruled, that the plain titf 
was intitlcd to recover, on prov. 
ing an acknowledgment by the 
defendant that he had drawn 
the bill. But from the report 
it does not appear in what cha¬ 
racter the plaintid sued, and as 
there is no mention of any in- 
demntiy, it is probable that the 
bill bad never been indorsed. 

In ExparfeGreenzc(^y 6 Vcs. 
Jun. Loid Eldok, C.said, 

<< When I was Chief Justice, 

1 tried an aclion in the Com- 
mon Picas upon a bill alleged to 
be lost, which had been pre- 
Tiously indorsed by the payee. * 
An indemnity was offered by 
bond? bat*l nonsuited the plain- t 
tiff. The counsel objected 
strongly on the ofler of indemnu 
ty. But ,1 never could under¬ 
stand by wbat authority courts 
of law compelled parties to take 
the indemnity.*’ 

If the bill when lost was not 
indorsed, and conscptjuently no 
good title can be made to 
there seems no reason why an 
action at law may not be wain^ 
tamed upon it, as in the case 
of a lost deod.—Aud it ^ has 
been determined that if a All 
when lost had only a special in* 


dorsement upon it, the indorsee 
may recover at law without 
producing the bill. 

Long Uhd others r. 27a/f/e, . 
Guildhall, IJthDecember, 1805, 
Cor. Lord £t]:4i^KBOHOUGH» 

Action against the D^ndant 
as acceptor of a foreign bill of 
exchange, drawn by one Alvez 
payable to his own order, aud 
specially indorsed by him to the 
plaintiffs«Lucas,clerk tofVinter 
andKayOy proved that he carried 
the original bill to the Temple, 
to enable one Jones to compare^ 
it with the afUdavii to nold to 
bail, and having done so, and 
lakt. u a correct copy of it, put 
itianto hU pocket book, which 
wa!» stolen on his return home. 
Jonei pfoved that the copy pro. 
dijccd was correct, and that AU 
vezy the drawer, had indorsed it, 
specially to the plaintiffs. On 
this evidence the plaintiffs had 
a verdict. 

Another distinction may per¬ 
haps be taken, with respect to a 
bill indorsed in blank, and lost 
after ti has become due* As the 
finder could not in that case give 
an effectual right of action even 
to an indorsee for value and with¬ 
out notice it may be thought 
that the acceptor cannot iushit 
upon an indemnity, and that the 
ioterf^euce of a court of eqniiy 
Ivoiild bo unnecessary; but as 
the plamtiff would make out a 
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prima/acie ewe kj proving the 
acceptance and indorsement^ it 
might be hard to eipobe the ac¬ 
ceptor, after payment of the bill 
withoMt any indemnity, to the 
hazard of shewing by legal evi¬ 
dence^ that the bill had been lost 
after it became diie« 

It seems extraordinary that the 
provisnm of 9 4^ 10 W 3. c. 17. 
§ $, conaining the giving pf 
another bill of exchaege in the 
place of one lost, should never 
have boon extendeu by the legis¬ 
lature beyond the case of the 
dra^cT of atunlaud bill,—above 


the value of —payable at i 
certain time after datg<«exp reused 
to be for value rccnvedT-andlost 
within tho time limited for pay- 
mtnt—-The3&4 Ann. c, 9. 
having given the like remedies 
on notes »:> were then in ust, on 
inland bills, may be considered 
as having evteudto it to <lie ma¬ 
ker" of pron lasoi V notes of a like 
desniption. 

As to the mode of proceeding 
to tnforct payment of a lost bill 
in equity, vid'* 1 Ves. 311, 5 

es. Juii. 338. 6 Yts. Jun. 

812. 


1800 . 

ritftsoir 

Ik'xcuiNsonr* 


Mines v . Sculthorpe. 

• * 


Saturday, July 0. 


irNDFiBlTATCJS as< nuipsit 'for goodt, barg^ained 
"7 and ^old ; and foi ^obds sold lo d. b bfJuut, and, 
at bis roqnest, dobveied to one Ctol llichs; Mith 
the usual mont'y counts. Plea, the »ener.il issue. 


links, a retail shopkeejier, ajiplied to the plain- 
li/F, a wholesale, dealer, to be furnished with a quan¬ 
tity of cheese in tlie way of his trq,de, tind refeired 
him to the defendant as a person who M’ould be ac¬ 
countable for jvhat should be sent. The plaintiff 
thereitpon wote a letter to the defendant, requiring 
to knoiv whether he consented to this. The defend¬ 
ant returnei^ the fpljpjmpg 


Ifiit.b) a writ¬ 
ten ^uarantie 
aodfrlake 
to to i:n»c«r 
Jvr the faynitnt 
of goods to be 
Befit by biiu to 
C, J, ranoot 
maJotaiD tndtbi-- 
tutus ossumpsH 
agaiQBt B* for 
tlie price of 
goods oentto C 
acroidingly, but 
moiic decUre 
speiially on tbr 
gusarantle. 





“ Sir 
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Mines 

SCULTHORPE* 


» Sir, ‘ 

IN reply to yours of yesterday respecting Mr. 
Hicks, now inform you, I will answer for the pay- 
incut of good.s sent to him to the amount of lOOh 
for six months,' Hope, after that, you will not think 
it necessary for me to he longer accountable, as you 
will, of course, hecome well acquainted with his 
manner of doing business, and that that, as as 
his payments, nill be quite satisfactory. I am, &c.” 


Goods wrie accordingly supplied by the plaintiff 
to llicki, for the value of which the present action 
was brought. 


Garrow and Lairca for the defendant contended, 
that under these I’ircumsianci’s indehilalus assumpsit 
would not lie, and the jilaiutitl’ ought to have de¬ 
clared specially upon the guarantie. The goods 
were inU. s,iid io the, defendant; Itut to Hicks. He 
was the pcaliiebtor, and fbeotlier wasoulya surety. 
There was no lit'bt m duty', therefore, on the paft 
of the il.'f.'udanl, in eousiileration of which the law 
raised a promise, 'rin* declaration should have 
stated, lliitl in eonsoleration that the plaintiff would 
deliver the goods to Hicks, the defendant undertook 
to guarantet' the payment of them. 




The Attorney-General, contra, argued, that as tlie 
defendanthad undertaken to uyistcer for thepaymentof 
goods sent, there was a contract of sale wiihhirn, and 
the price of the goods so sent was a rfeiHor which he 

1 was 
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was liable, and for the paynieut of which the law 
raised a promise. Accordinjc^ to the contract be 
tween the parties, the consideration moving' from the 
plaintiff was executed, and the breacli of tin* vl(.‘- 
feiidant’s undertaking lay in the unn-paymont of 
money. Therefore, Indebitatus assumpsit was the 
proper remedy. 


1809. 

Mines 


SCULTUOEPE. 


Lord Eluenborough. The goods were cerhiin - 
ly sold to Hicks. The di.'icndant’s underfaking is 
collateral, and ought to have been declared on spe¬ 
cially. 


rrainliff iionsuihHl, 


Tin*. Atlorucy-Gcneral and Alamjalt for t h«‘ jdain 
tifi: 


Gurrow and the defendao’ 

» 

[ Attoruifts, roO f'f.Vn/n.} 


Sec all the cases upon thisi subject, toilecUid dad 
vpoB, I Williams’st Suuudcrs, 211. {%} 


VoL, IT 


Q 


SxOOK 






CASES AT Situ PlllirS. 


Mondif, 
July lO, 


b 

NnOOK and another V. D-iVfDSON AND 

ANOTHER. 


a merchant, 
at ditlerent iim(.s 
einplu>b (\ an 
ii^ur,i(ue broker 
toeiffct poUc le^ 
of inspiaiH c *or 
iiim; ( with¬ 
out <OIUU(- 
reme* emp*o >3 
jn ,an >liiei in^ur* 
anre hiokei, to 
etTi'rt these poli- 
riCK, lufoiiuni^ 
hitii that th^y 
wtre for a rof- 
ri’bpDndentittihe 
couutrv : U. geti 
the poh* les ef¬ 
fected ID /'s 
iMrue, and deli- 
>eis them «ill, 

CM ''pt one, 10 
f\» t . becomes 
banki 6 pt> with¬ 
out inviiig paid 
W, am j) irt of 
the pr( iimmis, 
and /. 1)1 in • in- 
(Vbted to Ins ej.- 
tileb '.ond tlie 
amount —Ileld^ 
th it li h id not 
H li 1 oil the po- 
In' ht di lamed 
tin tilt ^em lal 
Ji il Mjet clue 10 
hui from r, 
and that 
could maintaiQ 
Iroverfortais" 
policy ag iinst 
Ji , after tender¬ 
ing; him the pre- 
inmms and coin- 

iim>stoii due 



The qiiiostioii was, whether the tlefenclaiits had a 
lien upon this ])oIi<*y for the general balauee due to 
them from one Jo/in Carter 7 


In December 1808 and January 180.0, the ^plaiii- 
titfs gave instructions to Carter, an insuranec* bro¬ 
ker, to effect several policies for them. Carter, in¬ 
stead of doing so hin’iself, without their consent or 
knowledge, employed the defendants, who are like¬ 
wise insurance brokers, ,to effeet the policies, lie 
told the defen da nlfj, thej uercfoi*a comspondent in 
thc.coibnlry, and it a]){:( ared from the policies them¬ 
selves, whieh he delivered to them, that they 
for Ihe plaintiffs, as they wore all fdUd up iii their 
naim s. I’lie defendants got the polieies underwrit¬ 
ten, and advanced fin* piemiuins; nopart of \v hich has 
yet been repaid to them. Allthepolicies weredelivtr- 
ed to Carter, except that on which the action was 
brought. *■ 

In January 1809, Carter was declau*>..d a bankrupt. 
The plaintiffs were then indebted to him in a larger 
sum than the balance due from him*>t 0 the de¬ 
fendants, ’ ., , ‘ * 


Before 
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Before the coinmeureuu'nt oftlieactron, theplain- 
titfi tendered the «lefendants 171. 6«. Od, the amount 
of premiums and commission on the policy in ques¬ 
tion ; but the <lefeutlants refused to deliver it up, 
unless the balance due to them ft’orti Carter were 
completely satislicd. 


1809. 


Skook 
and another 

^v. 

DATIDSOir 
and another. 


Pa/ Zf for the [)Iaiutiffs conlendi'd. On the authority 
of Maanss v. fleiiderson, 1 East. .33o, that the de¬ 
fendants could have no lien on the policy for their ge¬ 
neral balance. The pririci]>!e laid dov/u in that case 
was, that wh.erever tlie broker has notice that the 
person who employs him is himself an agent, the 
rights of the principal shall not be affected by the 
state of accounts between the otlier two; and it was 
there lield tliat an Eup.li&h subject, in time of war, 
informing the broker tliat the property insured was 
neutral, was a sufficient indication to the broker that 

g I 

tlie party acted as a^cwZaiul not on his own account. 
HevcCarter expressly toh\ the di'fendaiits tl\atthese 
ieies were for a coiTcspondentin the country, and 
the plaintiffs’ uainl&s actually appeared upon the face 
of them. 

s 

Garroiv contra, insisted that the case of Maanss v. 
Henderson differed essentially from the present. 
Here it appeai'ed tliat the assured had not paid the 
premiums to any one, and they could suffer no incon¬ 
venience if called upon, while these premiums were 
still due to some one, to pay them to those by whom 
they had^’tually been disbursed. Carter might be 
presumed to have an authority to efiect the policies 

Q 2 through 
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Snook 
and auolber 


Davidso"? 
aud another. 


thmii^h Uic medium ofaiioth«*r broker, if be could 
not do the I)nsiness himself. The plaintift's haviuji; 
enjoyed the benelit of the labour and money of the 
defendanth, were^bound to pay them what was due 
upon all the policies, and if they paid this to the de- 
feudant.s, it was clear they could not be aj^ain liable 
to the assignees of Carter, which w'as the proper 
rule for deciding the question. 


Lord Ei.lenborougii. —There is no privity b(‘- 
twci'i) you and this ])art}. A sub-agent employed 
as the defendants were, cannot acfpiin' the broker's 
general lien. 

Verdict for tlu' plaintiffs. 

t 

Park and Abbott for the [jlainlifr-., 

fiurrotv and Guiclee for rtu’ defendants. 

« 

• * • ^\ttornies, Afthisott j 


According to the principle 
of George V. Claggett, 7 T. R. 
359. if the agent acts under a 
del credere commission, and di¬ 
rects policies to be effected as 
foi himself, the bfViker would 
he entitled to retain the policy 
in his hands, or any money re¬ 
ceived from the underwiitcrs 
upon it, for the general balance 
as between liiru and the agent. 
AVherc the agent has not a del 
credere commission, it does not 
seem expressly determined, how 


far he can give the insurance 
broker a general lien, by con¬ 
cealing his piincipal; but rea- 
soiling from analogy, it may be 
concluded, that without sonic 
special authority, the agent can¬ 
not convert the policy into a 
pledge or sccirity for a debt 
due from himself to a third per¬ 
son. Fide Grove v. Dubois, 
1 T. 11. 112. Daubigny v. 
Duval, 5 T. R. 604. Mackenzie 
T. Scott, 6 Bro. P* C» 280. 


Parkin 
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Parkin v. Dick. 


was an action on a policy of insurance at 
and froiii London to the siiip’s port or ports of 
discharge in the Brazils. By a memorandum at the 
bottom of the policy, the insurance was declared to 
l>e on goods by the Little Jean, as sliould thereafter 
1)(^ declared, each package to pay average the same 
as if it were separately insured. 

In* the specification of interest on the back of tlie 
policy were tin* following articles; 9 anchors, 22 
grapneUs, 7 cables, 20 coils of cordage. 

'I'he slop was captured on her outw^ard voyage by 
a stjuadron of French frigates. 

'Flic Attorney-General for the defendant contend¬ 
ed, that the insurance was illegal and void. By 33 
G. 3. c. 2. ids Majesty was autliorizetl to prohibit 
the exportation of all naval stores without alicence; 
and byauOrder in Council, dated 22 December 1007, 
sncli exportation was ^prohibited for a period com- 
pr(‘llending the voyage in question^ Therefore as it 
could hardly be contended that anchors and cables 
were not naval stores, unless the plaintifi' could pro- 
duc(> the king’s licence for exporting them, he must 
be noiisniiled. 

Q 3 , a arrow 


• 

Policy from' 
LoiKion to a fo* 
reign pi>rt, on 
goodd us should 
thereafter be dc- 
t larcd, each 
package (t) pay 
average, 
value aa if it 
•Here separately 
insured." A 
small quantity 
uf navul ;>torrs 
Mas attorn ards 
mentioned in tiic 
sporihcaiion uf 
iiitero^T, aod cjc« 
pitrltd ia the 
\cNsr| Mith thr. 
oCu't goodt* in- 
e>urod, »iihuut a 
Ju’oncojcuntrniy 
to a proclama- 
tioD Riithurized 
by 33 U. 3. e, S. 
Held, that the 
polit y Mas cn- 
ttreiv vitiatedt 
and tiiat the as¬ 
sured could not 
recover for that 
part of (hegoodi 
tl:e exportaiioa 
of which ivi4» 
legal. 
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1809- ^ 
Parkin 

V. 

Dick. 


Garrow contra, insisted that even suppoging^tlie 
act of parliament to have been violated, however the 
exporter of these articles might be liable to a penalty, 
the policy was not avoided, as the act contained no 
clause (such as was inserted in the convoy and slave 
trade acts) to prohibit or ennui insurances ori voy¬ 
ages undertaken contrary to its enactments.—At 
any rate, this could only be a question of quanlmi. 
The articles vkhich came under the denomination of 
naval stores formed but a rery trifling part of the 
cargo; ami it was expressly provided by the policy, 
that ei^ich package should ))ay a\erage, the same as 
if it nere separately insured. The insurance, there¬ 
fore, v^as clearly good for all but the pi ohibited ar¬ 
ticles. In the late case of Law v. Hodgson (a) upon 
the sale of bricks, Mr, Ju«tue Le Blanc asked if 
«//the bricks were under the statute i leasure; there¬ 
by clearly signifying, that tUr so many as were not, 
the plaintiff might In^e recovered. If there w^ere 

diffeseut'shippers of goods on board a general ship 
who protected their respective interests by seveial 
policies, all these policies could not be renuered void 
by one of them being upon naval stores. So here 
it must be taken as if there were separate policies 
upon each package; and, with the exception of a 
few articles, the assured were entitle*! to their stipu¬ 
lated indemnity ftom the underwriters. 


liord EllbnborougS. —The objection is fatal. I 
have got a clause declaring policies on prohibited 




(a) Ante 147, 


voyages, 
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voya]|;f$s, introduced into acts of parliament, for 
purpose of warning the public. But it is cle*|rly uu- 
necessiiiy. The illegality 6f such policies Is a con¬ 
sequence of law. jVor can I separate ottC part of 
the subject matter insured from the residue. It 
may be a liard case if only a small quantity of naval 
stores be included in a cargo which is insured ; but 
the smallest (juantity renders the adventure illegal, 
and I have no scales to w eigh degrees of illegality. 
This contract is entire, and is whdlly void. . 

Plaiutift* nonsuited. 

• 4 


In the ensuing term, Taddy moved for a rule to 
shew cause why tlip imnsuit should not be set aside j 
arguing, that the insurance was valid as to all the 
goods, except the naval stores, which constituted but 
a very small part of tlie cargoj; that tl;e case was 
like that of a bond conditioned for tlie, perfojmance 
of some covenants that were legal and some that 
were illegal, where the obligee may still sue for the 
penalty upon the breach of any of the legal cove¬ 
nants; that Ihe legislature, by enacting thaj; the 
shipper should forfeit treble the value of the naval 
stores exported, alfixed a specific penalty to a vio¬ 
lation of the act, but did not avoid^all policies upon 
the voyage; that if a policy upon a large cargo of 
lawfulgoods were to be vitiated because a small quan¬ 
tity of naval stores was put on board, a penalty might 
be inflicted infinitely greater than the legislature in¬ 
tended ; and that in the present case the defendant 

Q 1 i was 
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1809. 



tvasostoppod from taking tlio objection, as the policy 
informed him of tlic natiiro of the goods. But— 

The CoiJKT said, it being rendered illegal by the 
act to sail with anyfjuantity of naval stores on board, 
without a licence, all collateral contracts were im- 
pli(!dly forbidden, and vacated if entere.c! into; that 
the policy could not b(‘ applied to the other good^, 
the voyage being unlawful and the contract entire; 
that the hardship was not a greater than iti the case 
of smuu’gling; tli-.U the underwriters did not know 
what the goods were when they underwrote thept)- 
liey, and if they did, nnglit have presumed that tltc 
plaiutilf had obtained a licence ; that the stiip was 
liable to -be stO))ppd on account of tiie naval stores 
on board, whereby the risk wfas greatly enhanced; 
that the assured had broken an implied warranty, 
not to put any thing on bcvinj tlie ship whici) w'ould 
n inler her liable to Jjc seized or detained; and that 
to allov/dlie qucstioji to be* further discussed might 
occasion doubts upon points of law which it was of 
importance, that the public should consider as finally 
settled. 

Rule refused. 

Gnrroiu, Topping, and Tuddy for the plaintiff. 


The Attorney-General, Garrotv, and Marryal for 

the defendant. 

* 

[AUornies, TomlinsoAs and RUnt Bomiar^, 


(a) Vide Johnson v, Hudson^ 11 East, 180. Grcmare Valon, 
ante 144, 


/ 


Stirling 
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Stibling, Bart. v. Vaughan. 

t 

AV'.is} an action on a policy of Iiwnrance cf- 
f ctctl by tlic plyiutilF, for hiinseif mid otln rs 
conccrni'd or as aj^eiU, on the prize IV*,*. .3, ((.lie 
Piiuci'ssa) at and from Monte Video to a port or 
ports of dischar< 2 ;e in tiie United Kingdom, valueil 
at dOOO/. as ji n-W. B.’s letttr of the iOilt Scjitem- 
blT."’ 'I'be fust couiit stalnl the interest to Jx‘ in 
the King, and that tiic insaiance nas made for his 
use and beneftt. The se<.ond eonnt laid the interest 
to be in “ the tlag- and general ollicers and com¬ 
mander,ami other ollicers, seamen, marines, and 
soldiei>', acting on acxmjnnc^ expedition of the navy 
and army, (amongst others) against a certain Ibrtress 
upon the land, to av: 1, tin,- fortress oi Manic Video." 
A third count ulibged that tlie Princcssa was nol, a 
skip belonging to his Mujesh/, or any of hii >i>d)Jei,ts. 
The loss was averred in all to have iiuppencd hy 
the perils of the sea. 


The Princessa was a prize captured at Monte 
Video, Avhen that place was taken by tlie expedition 
niuler Cleueral Sir Samuel Auchmuly and Hear Ad¬ 
miral Stirling. The insurance vws effected in eon- 
seqiKMice of a letter received by the plaintiff from 
William Blacker, and signed by him for, himself 
and the pthcr prize agents appointtxl by the com¬ 
manders of the expedition to act on behalf of all 
interested in the capture. 

On 


Thursday, 

July 

The raptoi’s of 
j)rop(*rly in a 
coDfunit expe- 
diOon by the 
uavN 

a fortress 
Oil L\u‘ land, 

JO (U 

f.'Id Ihivean 
in<:ir»hle tnlcreH 
before voudem* 
fiutioru 
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1800. 



StiumNo 


p. 

VAUCriUiV. 


On the 10th of Sept 1807, the Princessa, hai<iog 
been fitted up as a transport, sailed from the ‘riter 
Plate^ tvith the fleet for England, the com¬ 

mand of Admiral Mnrraij, She experienced stormy 
weather, and ‘on the 23(1 of tlie month shie Was 
obliged to make f-lguaK of distress. Admiral Mur¬ 
ray sent pev'.oiis on board to examine her condition, 
and upon their report he withdrew the troops she 
carried, together with lu'r rrew, to other vessels, and 
abandoned her and her cargo upon the ocean. She 
was never seen or heard of aflerw'ard.s. 


Parh insisted that flie plaintiff could not recover, 
as the insurance lead not been effected by order of 
any one who had an insurable interest in the prize. ^ 
According to Laeena v. Cxetcford (a), there w^as 
such an iutere d in the crown; but stdl ii w as neces¬ 
sary that tlic insurance shytdjl be eflected by some 
one authorized by lijs Majesty, fn that case, Mr. 
jRoic.had proved that the Dutch prizes were insuC’- 
ed by an order from the Trea*.ury. Perhaps it 
would be euougli if the insurance were recognized 
and adopted by his Mtfjesty’sgov(‘mnieut: but iiere 
there Vas no evidence of that sort; Blaoker was . 
merely the agent of the captors, and the actioil was 
evidently brought for their benefit. The question, 
therefore, was reduced to tlijs, whether they had an 
insurable interest at the time yrhen the policy was 


A 


(a) 3 ^os. tf Pal. 76, 3 New Rcp« 289. 

' effected ? 
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effected ? and it was clear that they Kad not before 
condemttatioii, winch did not take place til i lohg after. 
Previons to that they had only a remote hope of ad¬ 
vantage, ^vhlchmigJlt easily have been defeated. 


1809. 

bllKLlXr 

V. 

V tuawAW* 


ELLnNBOROUGH.—By 45 Geo. 3. c. 72. it 
is enacted, tliat in conjunct expeditious of the navy 
and army aejamst ally fortress upon the laud, pro¬ 
perty taken thereat shall be divided among the flag 
and general officers, other officers, seamen, and sol¬ 
diers employed, in such proportions as his Majesty 
shall lix, or the commanders shall agree upon. The 
captors of the property taken at Monte Video, thcre- 
foie, had an insurabh'interest in it from the moment 


ofthecapture. Antecedently to the passingof thatsta- 
tute, the navy had an fliisiirabfe interest in prizes taken 
atseabcfoiei ondemuation(«); and the navy and army 
acting in a joint exiiejlitioii against a land fortress, 
are now placed oh the same fociting. The plaintiff 
might possibly recover o« the count whicE lays the 
interest iii Ins Majesty. It is the duty of every sub¬ 
ject to pioteet the property of the crown; attdan in¬ 
surance efliected by order of the agent appointed by 


the commanders of his Majesty’s forces, may pferhaps 
be presumed to be authorized by the crown. But 
on the second count there^eJm be no doubt A rea¬ 
sonable expectation of p^fit has been held to be an 


insurable interest; and here the right of the captors 
could only be defeated by the crown restoring the 


(a) Lc Cra<< t. Hughes, Park, 398,6th edition, Marshall, 108. 
Boehm Bell, 8T. R. 154. 

I 3 * property 
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¥ 

Stirling 

V. 

Val'ghan. 


Th<“ 5<'nfpnfc of 
titc Court of 
Admiralty con- 
dcroninj^ certain 
j;oods as captur* 
H from thpcne- 
T\iy, b conclusive 
evidence that 
they were so 
captured. 


property fakcJi to the enemy. The captors had, |K)s- 
session of the subject matter insured, and a well 
founded expectation of the whole being distributed 
among them. Therefore, a policy to protect their 
interest in it, not a mere wager, but must be con¬ 
sidered a fair and valid contract of indemnity. 

V\utlict for the plaintiff. 

The case afterwards came, before the (Jourt. on ;» 
rnle to shew cause why there should not be a lUiW 
trial; when the Judges, without giving any opinion 
on the question, how far the insurance could he con¬ 
sidered as effected on account of his Majesty, all 
agreed that the captors had an iiisurabh' interest 
before condemnation, and that the verdict ought 
clearly to stand on the' secoiul count («). 

Anotlier action uas tried on a policy on goods on 
board the same shij). The cargo C 4 )nsistcd chicily of 


(a) But w here a ship is taken 
% 

by an English cruizer, after a 

proclamation by the king to^de- 

1 

tain and bring into port all resy 
scls of the nation to which she 
belongs, and before a dedara^ 
iion of hostiUiies against that 
nation, the captors have not 
upon the commencement of hos¬ 
tilities an insurable interest in 
the prize, as they cannot claim 
it of right, and if the crown 
make a grant in their favdur of 


the whole or any part of it, this 
would be altogether ex graiia» 
llouth V. Thompson, 11 East 
428. If it be stated in a case 
reserved that the insurance was 
on accotaU of ike captors^ this 
precludes the consideration whc. 
thcr a count in the declaration 
tcan be sustained, averring the 
^interest to be in the crown, and 
fthe insurance t(> be made on ac.. 
/^couut of his Majesty, * /J. Ibp 

, JesuiCs 



TRINITY TERM, 49 GEORGE III. 

Jesuit's lark, whicliin reality had not laeen captured 
at Motile Video liroin the Spaniards, but exchanged 
with them -for articles which were. However, by a 
decree of the Admiralty Court, the whole cargo was 
condemned as prize taken at Monte Video, and 
Lord Ellenhokough held this conclusive evidence 
that it was so, in support of a count laying the in¬ 
terest in the captors. 

The plaintiff recovered. 

The Atfonmj-General, Garroiv and Taddtj, for 
the plaintiff. 

Park, Marryatt, and Carr for tlie defendant. 

CaryieW, and Kaya ^ FriiAJisU,] 



Rex V. pREDF.RICK PoLLMAN, JoHN KEYLOCK, 

Sarah Harvey, and John Watson. 

was an indictment against the defendants, 
which charged that they “ ftnlawfully and cor¬ 
ruptly did meet, combine, conspire, consult, consent, 
and agree among themselves, and together with divers 
otherevildisposed persons to the jurors unknown un- 
lawfullyaudcorruptlyto procure and obtain, receive, 

have. 


2?9 

1809. 



SiiKtiNa 


V, 

Vauqua.v. 


Fnday* 
July XL 


A coirspirac^r (o 
obtain money by 
proiuriu^ from 
the Lords of the 
Treasuo theap* 
poinfuieot ofa 
jiersan to au of* 
fit e in the rns- 
tojn«, isamiS' 
demeanor «at 
cufiHuon iavr. 
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' V. 
PoLMijr 
and oUicrib. 


have, atid tak*“, to wit, to theme of them the said F. 
P., J. K., and S. 11., and of certain other persons 
lo the jurors likewise %mknoivn, a certain large sum 
of money lo wit, the sum of 2,0001. as a e(aup( il- 
sation and rev'^ard fo/ an appointment to be made 
by the Lords Commissioners of the Treasury of our 
Lord tlie King, of some person to a certain office 
toucJiing and roneerning his Majesty’s customs; to 
wit, the olhcc of a coast waiter in the Port of London, 
through the corrupt moans and procurement of tliem 
the said F. P., J. K., and S. H., and certain other 
persons to the jurors unknown ; the said otiiced:hen 
and there being an office of public trust, touching 
the landing and shipping coastwise of di\ers goods, 
liable to certain duties of customs.” The indictment 
then went on to slate warious overt acts in further¬ 
ance of the conspiracy. There were several otlier 
counts, which all laid the conspiracy in the same way. 


Espinasse for the defendant Poilman, proposed to 
argu^, fhat the indictment was bad on the face of it, 
as it was not a misdemeanor at common law lo sell 
or to i>urchasc an offit|p like that of coast waiter; 
and that however reprehensible such a practice 
might be, it could oidy be made an indictable of¬ 
fence by act of parliament. 

% 

i 

Lord Ellenborqugh. —If that be a question, it 
must be debated on a motion in sirreScOf judgment, 
or on a w'rit of error. Butafter reading the cascof Rex 

*v. Vaughan 
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T. Vaugiuin in Burrow (a), it will be; very difficult 
to that the offence charged in the indictment 
is not a misdemeanor. 

CSnosE, J. in passing sentSice, likewise observed 
that there could be no doubt that the indictnient was 
sufficient, and tliat the offence charged was clearly 
a misdemeanor at common law (d). 

It appeared that the defendants Poilman. Key¬ 
lock, and 7/rt/•^;ey had entered into anegociation with 
one Jiesse, to procure him the office mentioned in 
the indictment for the sum of 2,000/. which they had 
agreed to share amongst themselves in certain sti¬ 
pulated proportions; but although this money was 
lodged at die banking houseof Sykes, Snail/i, & Co. 
in which the defendant .Watson was a partner, and 
he knew it was to be paid to Polbnan anil Keylock, 
upon Hesse's apppintnlent) there was no evidence to 
shew that he knew tliat Sara/i'Harveu was to have 
any part of it, or that she was at all implicated in 
the transaction. 


(a) 4 Burr. 2494. in which a 

rriminal ioformalion was granted 

for offering the Duke of Graf* 

ton, then iirst Lord of theTrea- 
« 

lury, the sum of 600Q1. as a 
bribe to procure the rcTenujon 
of the office of Clerk of ihe Su« 
promo Court of the Island of 
Jamaica. 


(i) V:d. 3 Inst. 447. I Hawk. 
P. C. c. 57* ^tockirell v. North, 
Noy, 102. Moer, 781. S. C, 
Rea;, t? Beale, 1 Bast, 183. 
Rex* Tr Soutberton, 6 Ea^t, 
ISd. Bex, T. PttUips, 6 East, 
454* 


Lord 


1809* 

Hex 

n. 

PoMiMAH 
& others* 


An indtcfmoiit 
ngdinst A., H., 

(>• j dllfl 1). 

clbni^cd, thaf 
the} roi^pired 
together <0 ob* 
tain, ** VIZ. to 
the use of them 
the^ld A., 8., 
and C, and ccr* 
tainothei per* 
sons to the jurors 
unknown a 
sum of monev 
for proem mgr aa 
appointaieiit 
der governmeut* 
It appealed that 
D., aithongh the 
money was 
lodged in his 
hands to be paid 
to A. and li. 
wlien the ap* 
poijitmeut was 
procured, did 
not know that 
t'» w aa to has e 
any pait of it, or 
\ya^ at all iirpli* 
rated in ihr 
transaction, 
rield, that the 
averment con..* 
LerninjT the aji- 
pluation of the 
monc} was ma¬ 
terial, thouj^h 
coming under a 
vU> aud that 
as to D. the eon- 
^plra^y was not 
proved laid* 
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Rt\ 


V. 

POLMAN 
and others. 


Lord Eli.rn'ROrough threw out a doubt whether 
us to Wali>on the indictnieiit was supported by the 
e\ idcnce. 

s 

The Altonivy-General eoiitended, that the words 
ill ilfdicks coiuiug under a\idclicet, nii.j^ht be entire¬ 
ly rejected. 'Phe sense would be complete without 
them. The indictment would then run, that the 
defendants conspired together to obtain a large .sum 
of money a.s a con.sideration and reward for an ap¬ 
pointment to be made by the Lords Commi.^sioners 
of the Treasury. Thi.s was \\\e corpus delicti. The 
use to which the money might be applied was whol¬ 
ly immaterial. The otTenee of conspiring together 
would be complete, however the money might be 
disposed of. 'rhcre«ivas no_ occasion to stati* this, 
and the averment might be treated a.s surplusage. 
Suppose the manner in which the money was to be 
disposed of had been unknoVvn, yvoohl it have been 
impossible to convict those* engaged in the conspi¬ 
racy? lint without rejecting the words, the variance 
wa.s immaterial. The charge in the indictment had 
been substantially ma4e out as laid. 


Dallas ixud Walton, of counsel for denied 

that the words could be rejected though laid under 
a vuhdicet, us tlpy were material, and they were not 
repugnant to any thing that went before. The ap- 
phc.ifion of the money might be of the, very essence 
of the oth'iice. Suppose it had been obtained for the 
* u>e of the Lords of the Treasury, who wemto make 

1 the 
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the nppoiritinout: Would not tlus])o nrimirh sfroator 

rrime than if the inoin v had been oljtaiiKjd li'r the 

* 

benefit of a publie charity?—lint if the wort'ls uere 
reje<*ted, tlien the uirianee \^as more j)alj>:)hle. In 
that case, there Ix'ing no mention of Imy persons to 
whose use the money was obhtined, the iieci“,sary 
presumption was, that it was ol)taine(l to the us(* of 
tin* defendants tiiemselves. The e\ idenc<‘ sliowed, 
houevei, ‘ '.at If uison Avas to liaA'e no part of it, and 
that lie was utt<‘rly i;;’oorant of the maimer in which 
it .was to be distributed. 


1809. 



Lo.rd EcuFA’iionoenH.—There can be no don])t l.f,/! 
tliai the indictment mi”lit havebeca) so divwi. as to , , , "V' 
incimh'in the cons])irae\. Even if the man- I'^ia 

* ' ^ OV<‘ ‘t»* ‘ Ot» I pi- 

ner in uhicli the inon»y was to be applied was mi- 'v: "m.iu 
known, this might have been stated on tlie face Of ll.ld 
the indictment, and then yo evidence of its apphca- Tua 
tion wonld have bei n reipiired^ The (piestion is, 
whether the conspira'^}", as actually laid,' b'.',prpved 
bv till' oAidcuce. J tliink, that as to IValson, if is '•''•'•''i' 

- , , the money. 

not. lie IS charged with consjiiriuf;; to jmKaire this 
appoiniment tlirongli tlu'medium of Mrs. Jfarrn/, 
of wliose I'.vistcnce. tor aught tliat appesu's, lu' was 
utterly ignorant. Wluai a conspiracy is Charged, it 
must be charged truh . 


Can'ow submitted that it was necessary to proAe 
tjiat t‘ach of the defeudants kiicAv how the money 
Avas to be disposed of, and that it was enough to 
shew that the destination of the money avos as stated 
in the indictment—a fact of which all those engaged 
\oL. 11. It in 
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1808. in (]if‘ ronsjjiracy iiiiisfc l>r takoa to be cognizant. 
~v — “* D'alson, by cugagiiig with tin* other conspirators to 
j,' gain the, saiiK'cnd, liad ado))ted the im'ans by which 
Potr-MiM the end was to^beaeconiplished. 

aud otlicre. 


Lord ELncNiJOROCGii.—You must prove that all 
tlie di'feiidaiits wi re eogiiizant of the object of the 
conspiracy, and the inode stated in tin* indicuiu'nt 
by wliii li it was to be carried into ctlect. A con¬ 
trary doctrine wonld be e.vtn nu ly dangerous.—TJie 
deft'iidant Watson must bo acipiitted. 


TheotluT three dc'fendants were found guilty. 


The Alt ora rij-d V anal, Gurroiv, and llichardsoa, 

for the jirosecution. 

* 

Dallas, Walton, '^Hie f'ommoa. Serjeant^ Laives, 
Esjnnassc, and Gasflec, for the defendants. 

4 * 

n 

[Attordics, Ltchfnh^ and Aubrai},] 


Now, by stat. 40(1. 3. c. 120. 
§ 3. it IS declared aiui enacted, 
that if any person or persons 
bhall sell, or bargain for the sale 
of, or receive, havc^^or take, 
any money, fee, &c. directly or 
iiuliiectly, or any promise, &.r. 
for any oflice, commissioa, place, 
or emijlo) ment in the gift of 
ilie crown, or for any deputa¬ 
tion thereto, or for any part, 
parcel, or participation of the 


protits thereof, or for any ap* 
pointuent or nomination Ihen- 
to, or resignation thereof, or 
for the consent or voice of any 
person to any such appoint ment, 
nomination, or resignation; then 
and in every such case, every 
such person, and also every per¬ 
son ^v ho shall wilfullyand know¬ 
ingly aid, abet, or assist such 
perstm therein, shall be deemed 
and adjudged guilty of a misdc. 

pieanor* 
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nieanor. By §4 and 5 it is made 
a misdemeanor to receive or 
take, or to pily or give any 
money Qr promisofor the solicit- 
ing or obtaining of oilices; or 
to open or keep any house for 
transacting business relating 
ti»ereto; and § ()• imposes a pe¬ 
nalty of 6Ul. upon any person 
who shall publish, or procure or 
permit to be published, an^ ad¬ 
vertisement or proposal for the 
above purposes. And by 49 
Geo. 3. c. IIS. any person pay- 
ing or promising any money or 
reward to procure luinself to be 
returned to serve in parliament 
shall, if not returned, forfeit 
1,0001.; if returned, vacate his 
seat, and be incapacitated to 
serve during that pariiamcul^foi; 


the same place; and the person 
rcceiv ing such money or promise 
sliall forfeit the amount, toge¬ 
ther With 6U0L and if aa) peu 
son give oi-^promisc any on k r. 
upon any express confr-ait or 
m^t'cnncnL to procure the return 
of any person to serve in pailia.* 
ment, tho jiersun returned shall 
vacate his seat, and be incapa¬ 
citated as before; thepei'.on 
receiving the otliec shall lorfeit 
it, bcdisab]< (I to hold it, and in- 
rur a penally of 5001.; ami any 
person liolding any olUce under 
liis Majesty, who shall give an 
oliice, appointment, or place, 
upon any such ciprciv conlract 
or agreement^ shall forfeit the 
sum of i,0UUti 


IIl.v 

V. 

roLf,>nv 
and otheis. 


r v^Cov sixs. 


S.Uiiuhiv, 
jui) ij. 


npntS was an action on a policy of insurance on 
ship and fr('i,i>,id, \al(icd at at and from 

Sl Michael s, or all or any of the Western Islands, 
to England. 

The sliip met with very lcmp<“stnous wcalln'r on 
her oiitword \OMitr<‘; and wlnai she arrivc'd a1 <S7, 
Michael's she was so leaky that tin* crew wi-r*- 
oblig<’d to work at the pumps spell mid spell. Sin- 

was 


Poliov < 7 ^ ami 
fioni //' ishnJ I f 
M' V. 

'i hr &hi}) aniv'd 
ihcir in vc'-y 
di: ih' «i . 

aa I .tn»‘i ^ ini^ 
at <iL' ‘ •-! alane 
^ t UDJC > I a 
(i .n»^* I a 

ilOrilljH l'' u 

(/III to '*■1 1 «iaa 
vuciki’a. IK 1(1 
that tin* |>ohc y 
<.n flu* luuue- 
vnii! vovaiTc 
never aUacbcd» 
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PAllMi-ii It 

V. 

Colbl^S* 


wa*; tlion qniie iii an unfit state to take in a cargo, 
and th('! f Ix ing no liarbour in the i,''lan(J, she was in 
great danger from the storm, wliieli still continued, 
in fact, after Ijing at anchor above 2111001*8, she 
A\as blown out to sea and was wrecked. 


Pur/cior the jilaintiff eiiidejnhd, that the under¬ 
writers were clearly answerable ter alos^so huj;- 
jicniiig. Tin* policy l»<'ieg a/as W('li J'roiii, at¬ 
tached the moment (he ship cast am !ior at Si. Mi-> 
duu'Cs; and at any rate she had lain tluTc *21 hours, 
so l!ii>( the outward risk had completely I'xpired. 
The objection of want of sea-wwtlimess whenpro- 
jieriy considered was without any foundation, ’'l''he 
ship, on her arrival atoSV. Michael'.',, wii' unfit to 
eomnieiK'e the homeward voyage ; but this was nn- 
necessavy. it was eiiougli if she w^s lit for tlu'voy- 
ag(‘, when the voyage coihmencejl. One slate of 
sea-worthin(‘Ss was I'equhed wiiiile she remained al, 
and anotl’.er when slie saih-iiyiew?, the place. This 
rlihtiiietion had been settled by I^vud Kenyon («), 
and recognized by iijjgFd Kilenborough (A), If it 
were not allow'eil, ttio jiohcies on tlie homeward 
voyage would in almost every iiistanee In' vitiated ; 
as it seldom happens that a ship on her arrival at 
the outward port^Want.> no rt'pairs, but is in a con¬ 
dition immediately to take in the liomeward cargo: 
Tf, in tills ease, the policy on the outward voyage had 


{a) ForliPb T. \\ ilson, Park, 
299 tu Mdr^'h. 1.55. r>mith v. 
Surridgt'; i L'-p- 2 j. S, P. 


(If) IIMer/V. SiU* 

(ift€r AI. 1\ 1808 . 

had 
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<'.\pircd,aud the |u*licy on llio ll0^ll^■u£l\l voyage had 
not attached, liow a\,»s llu* shi{)-OAViior to secure 
himself an Indemnity duriiij'’ the whole course of the 
adventim' ? 


18C9. 



1’AUMU‘na 


r. 

Cou«jf$. 


Lord FiLLKNnoRouoii.—What ns clane to coiiMder 
here is, Aviietlicr th(‘uuderwritevs on 1 his ship, 0 / and 
from Si. Mtchads to Km^land, be liable lor a loss 
happenim>’ in the manner tJiat bad l)een described ? 
And I am clearly ofopim.m, that lino are no!. To 
be sure, while the ship remains at tl.i‘ place, a Ntate 
of repair and equipment maj be sutficient, Nvhieh 
Nvould constitute ntna'a-worthiiiess after the eom- 
mcnemnent df thcNoya^’e. iiut whih* in port, she 

must be in sns h a eouditiou as to enable her to lie 

• 

in rea^onabli' siemitytill *'he is properly n paired 
and e<]uipp(‘d for theNoyajre. She must IniNc once 
beenn/ the place in j^ood safety, if she aiTiv,'S at 
the oulN\ai\l ]jort so shaftered as to he a mere wreck, 
a ])oliey on (he liomiward N<’>ya”e never attaches, 
Snell ii the present ea'-e. 1 do not reme'hbU'aei 
out'like it; ]>n( tin j.t ii*e'ph s on vlindiit must bo 
derided an' p'eru'eliy \Ncll|^iaidished. 

Plaintitr iK'n-niied. 


Park ami Richardt>on for the {daintifi’ 

The Altarncij-deiicral, (I'arro^. Searhit,Parroi('^ 
and I’\ Pollack, for IIk* (hT<‘iidant. 

[AttornioS, lianoK,'] 

MiUtaux Thi‘London Chancellor IIakdwicke 51)^ 
Astarani^is (Jo. 1 AtL^i8;Lord that a came before io^i 

R 3 
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vr ^J<r PRUs. 


ISOO. 



1 I ( 


J 


i,\ 

i C)l ‘’JNs 


\ lu.1 CliH'f af (iiiildh.ill, 

in H lii{ h j( V .1-* ti( hall d, \s hi- 
ilitJ nf u nl ffoii !n n^iu t» 

////( ni( 11 t tin Inst arrival of 
(h 1 1|> it And it 

rijUtd t it* vvoids /n (n n (I 
Min < jilad in i I'u'ij'S muloi- 
SU)0 I m \ dit t ’ i iio not 

1 i.d i\ linu ^ } torn in tin 

IkhiK I >j it hm^ till fnm ^ 

nhiif h { < r \ on ^lup, af ind 

fioniaSuj ]ioit, altatlus, 
nid ill 1 s( ( b n j ilm *)t tfi it 
liu j I I lid )u a aj I Old 
IliUdw civt, <[iini(itd b}- tin* 
i t-.' (t Pi n/i ( } v. ( 0//V///V, Is fo 
in uonsKiitd IS ( stal)h=-htd 1 in 
itDoii llie :)ub)t.ct. Cut [ I rluij, s 


it rni^hf Jiivc been better fo 
ha\t in Id, til it the pobe^ uii tinj 
liomw ud romnnnus 

at lilt lime 'v\licn that on the 
oulvtard ixpiits Sup. 

pose a ship to anivi sifc at the 
oulaaid poit, and tolieuicck 
id ut capluitd bifoie she has 
bi ( n n oori d *2 1 hours m '^ood 
saiti>, lilt .»ssuud btinc;// i 
ill ill ofdtnai dtjpf (ictft tl dun 
tins ptilod, iiiiy make tlnii 
(icitioii botwvin till iiiideiwn- 
tl rs on the outu iid or on tin 
Jioiniuaul vo}a 4 e, and some 
lOiiluM HI if not inpi'^tiii, ni ty 
ail*- jii hnail) uljU Mii" (htloss 


"^Vnlni fill 
Jiilj 1 ». 

/ n u 1 1 1 

a tl I ( It itot 
bi It) 1 )( i \1 
4II 1 < it 1 tr 
ai (III n ri 

■l M I'll it il I 

a Im <1 t 
]))( jin 1 n S 

«U 1 i\i )i iii^ 

«)> a dot < I 
an 01 it» 


S( (I j 1 < M In 

I 

t » 

A SS|, .AI Psrrfol (I miiiu ^j(.u on (In ‘v, It ol ‘;o(»([> 
loi i n t‘i y j' 11 ( 1 , loi J' (ii'( \ 1 , (! ,*'i<i K (« n ((I, 
niid (It .(!> ( 1 oniil ^!a't d l']< iJm <.( in lal I'^^in 

'J iio (n.ii c l>i( I pill t), [, (1 lln ]» d.iiK of 
,111.!(( onid n lin !i li.id li< i n i iiimii*u lit I \\ i (ii tin* |i.!r- 
1 it s !oi M I ,ii ' ( ^, ,111(1 \\ Ill' !i ( oiisivtt d of >,( \( i,d 

(lioi's.ind d( Ml' 'lln iiKuiddl \ (list In iiii; o|h ntd 
l)\ lln Atlotu jj-dtiK) (d. 


l.oid r,i T,rM5(,K()U(.ii ‘-.ild, tills In itiij, stmtlj a 
iiinttd’ ot ,u count, it it \i.is to he Jiivist u.ih'd in a 
cciiitof law, the at tioii of account \\a-> tin* proper 

K nicdj. 
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remedy. I ij('fully w.inuiiv'd iii sloppinii 

fliotriul tiiitl n({!Uii'('', the plai.R /‘ Jo nistiiul' a •la’¬ 
ll lent mo(1«- of I !•• (/‘f'lim. 'J ..<)'(■ '%] t so \\i-. 1\ 
fraiiicti (tiir jui tt'dic'ii.Hi'- did iiol ai.ol, .oi)! 
accomd bohM oil ij'.ori liaitts d. I .i' 

Tills tribunal istjuilo imfil for siu a an . a oi*^ 

and AVI* liaio not t!io (‘mic to lx iv. o;. at 

it. la't tiio piainliff’luiioj; ms loli.’U ol aotuii .jid 
audit! rs « ill l«<“ apj oi.-t'. (1 ohoudldo jii 's(i oo- 
tv\( on Iho pai Ik s, villjia'd jirodiu inj; an ^ 'm.auo- 
nieuoi' to tlio public. 


1809. 



The itllowvfl timl 1l>o action of 

arr<nuii js Hh* r ude of ; ])ij1 

said assiiujp M^ had !h t n in flu* (<Hilidrnr(^ 

tl)atllu* wniild ha\(* rc t’rr- 

rod roan arbilraiov, who would Uavo (lorlbimod the 
oUico of the auihlois 


Till' d< f( lulant woidd not a'-froo to a rofori iici', and 
tho plainti/f suhadtti'ii to hi iio'utod. ** • 


’’riio AUor.H if-dleiv mi, i.i,“roir, and 'failiJi/ for 
tlio plaiiiljlf 

Jiesl, Sorjoant, Mot t iiail, amJ Ijuat'i, for the de¬ 
fendant. 

fAttormrs, Kaytbs Fcrsfifun intl S) AnnisLi*"] 


Oh imiebifalus no evidence current, because such exanu- 

can be given of an account nation would be too tcdioiu 

R 4 “ upoft 
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‘-Y-' 

Scott 


z\ 


upon issues; ;ind therefore 
upon tJn'' tdsCj an action of 
aiiount lb jirovukd wberCiH 
(ht'ieis jud,'mrnt(jf//ofi 
fit befoie a nidsior or auditor 
uherc the trhole^ matters on 


both bitUs are evamined, sfa* 
tedj diul lulaiiced.** (iilb. 
Law El. 1P2. —Vide ctiaiii, 
lancoln^. Parr, 2 Kcb. 781. 
Tri. per. Pais, 401. 


« 




Uplines,Hr. ZvoCR\ r, laRMMi. and anotlier. 

Jul I'J- ♦ 


GooJs ‘•old ir- 
in.un at rht i isk 
«f the s< IKr 
w lale cUiA thln^ 
I'J to be iom to 
tluI I (n iii j| to 
«*•< ^ 1 f j n t u* 
a^i f luii of the 
pitfi*. rhen*- 
iio«* w licit* ’S 9 
bait V ot skins 
(slated in t^ic 
< antrat t to % on* 
tail) ^ d(»/t n 111 
rat h bait ) neie 

stild at & 79 . tid. 
a dt>/''n, ,ind it 

■was IE* dlilv <»f 

lh‘ '«H 1 ( r to count 
o < 1 the ^kins to 
hon niai * 
e a 11 baleai lu d* 
Iv I < nt<iui> d ; 
hut bi fon* dn> 
euu ni r ill la 
took plat r, tUc 

V holt It ( K 1 Oil* 
sM.nid 111 fiu ; — 
In Id, ih it an nc- 
ttoii fo lid not be 
mau ( lined 
ng.aiibt the 


IC^PKCIAL assunipsil for iiol lurrptiii" bill-s of 
^ i’Aclianj?o for the price of ceituuij;oa( skins sold 
by the plaintifl' to tlie df feiulaiits, to be [j.iul for in 
this iniunier; toj^i ther Mitli eonnts for j^oods b;ir~ 
eaint'd and sold, ami coods sold and deliteved. 


Tilt' bovs^ht vote ’vaus in tin* folio Aina form: 


* ‘^'lBoni;ht of !Mr. S. Zaaury, of (Ireat Pres- 
“ cott Street, 2Ef) bales of a<'at skins from Mitaa- 
dore, per Commeice, C'apt. [Jolm fIorsA\t'lI, con- 
“ tamini*' ti^e dozen in eacli bale at the rate of o7.v. 
“ Cxi. ()«r dozen, to b(' lakdi as they now la} with 
“ all faults, ])aid for bv ^ood bills, at 5 months. 


“ London, 27lh AjAil, 1B09. 

“ 14 da)s prompt.” 


purchabcrfor the vJue of the skiiib^ and that the lodbfcli cniireh upon the seller* 
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It appeared that by the usage of 'trade it is tlie 
duty of the heller of goat skins by bales in this man¬ 
ner, to count them over, that it may be seen ^^h( ther 
t'aeh bale contains the uuinbor s])eeilied in the con¬ 
tract, and that on the 14tli of M.ij, brfove any of the 
skins in fjuestion had been counted over, the uhole 
were destroM-d by fire at the ^^harf where they lay 
at the time of the sale. 


1809i 



iJAoLinf 


r. 

Flrveli* 

and another* 


The Atlorncy-Generul, for the defendant contend- 
eil, on tJie atithorit> of Jlanson v. Meyer, '6 East, 
(iJ4. and tlinde v. WhilelioitSte, 7 Easf, 558. thatthe ^ 
action coidd not be maintained, 8ometliing remain¬ 
ed to’be done by the \endor to ascertain the amount 
of the price. Tdl the enunuTatioji took place, it was 
impossible to say for hat h«m the bills slKmld be 
firawn. The playiti/fhad notshewn, and c<*nld not 
shew, that he had arighttodraw the bills winch the 
defendant refused,to a^ce'pt. Till the skin.s were 
countt'd, therefore, thev remaintd at the risk of the 
seller, and he must submit to ihe loss. 


Garroiv, contra, argued that the loss must fall 
upon the person whose projierty tlie goods were; 
and there could be no doubt that from the moment 
tire contract was signed, the properof the goods 
vested in the purchaser. As tojhe number of the 
skins, probable evidence must be sufficient in this 
as in other cases. It w^ould be for the jury to say, 
whether they believed that there were five dozen, 
or what .smaller number, in each bale. 


A 


Lord 


3 
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iiAOl'UV 

U. 

aud dnother. 


Lord Em/.nooroitgii amis of opinion, lliat as llio 
onumoriition of (ho skins was iK^oossarj to ascertain 
iJio price, (hisAvas an act for tin* bonclit oftliesolh-r; 
and as this act ronniiied to bo ilono by liiin when tlie 
liro happoiK'd* tli(T(‘ Avas not a ooniploto transfer to 
the purcliaser, and tin' skins oontinnod at the sel¬ 
ler's risk. The nnmlu'r of skins aetnalh contained 

ft 

in the bales beiii" nncerlain, the jvhiii'HU'had 

failed to sIioav tliat he A\as antlu)ris('d bv the tein s 

%> 

of therontra('t to draAV the bills which tin' doh'ndants 
had refused to accept. 


Plaintifl’nonsuited. 

H 

Garroiv, Taddi/^ and Smith, for tlie j)laintitr. 

K 

Tlu' Altoniey-General, iilarry^ll, and Burneivall 
for the defendants. 

C' 

[Alt irnics, and Willie 


The Plaintifl aftei wards 
brought an action on the same 
contiaci in the court of t'. P. 
winch was tiled at the sittings 
after last Hilary term. Sir J. 
j\l VNsHLLi), C. J, likewise ili- 
rected a nonsuit, being of opi- 
Dion that it was necessary to 
ilicw the number of the skins; 


and that, without this evidence, 
the plainlill could notieioun 
on the gt neral counts foi goods 
bargained and sold, anynioic 
than on the special counts for 
not accepting the bills of ex« 
change. V ide Rugg v. ftlinett, 
11 East, 210. Phillimorc r. 
Barry, 1 Campb. 513. 

Harman 
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IIakman Jiiid otliors, Assi»ii(‘fs of Dudley, aBiiok- 

riipf 0 . Anokrson and others. 

TUOVEU for GOO casks of butter. 

Tlie baukrujd, ati Jri.-'h provision inorcliant, in 
Decemlx r 1007, bought tlie u’oods in (|uestion, which 
were tlicn Uiiui’ in the warelionses of the defendants, 
wlioaii- A\hariiiiS'(Ts in the Borough. Along with 
Ihe invoice the baid%rupt rcceiv(‘d from tin'selh'rs an 
(/rderto deliver Ihe good.'-, vvhii'h h(‘ lodged willitln* 
defenrtanis. The defendants then'iipon transferred 
IIk' goods in tlieir books to ]jis name, and actually 
debited him vvilli warehouse rent, Imniedialely 
after tin* goods had Ix'en so transferri'd, he beemne 
insolvent, and ihesi'lh rs g'av(‘tin'ilefendants notice 
to hold the goods on tlrt-ii*account. A commission 
of bankrupt being sued out against Dudirij, the 
plaintili’s as Jiis assignees demanded tin* gooih-* of 
the defendants, bntthev <)eliv('red the vvhoh'oftfu m 
back to the s( llcrs. 


The Alloni(‘i/-(iencral for the d(‘fcndants argued, 
that they were jnstihed in doing So, on the ground 
that the sellers right to stop in trajisitu subsisted at 
the time of Dudley's insolvency. The goods remain¬ 
ing with tin* wharfingers could not bo consideriMl as 
deliveretl to him, amf he had never exercised any 
act of oM'iiershii) over them. The wharlingers were 

• not 


Thui’^stfay, 
Julv '40, 


IVhen flic pnr- 
rlusri of goods 
lid’s Ifulffcd an 
ordei 10 d* liver 
Hkmii with tlie 
whatflii^ri in 
whose warehouse 
thev lie, ami the 
1 utt(T traiiv* 
I’eried them in 
Ins fmoks info 
the name of the 
]mirh.iser> the 
vcmioi’s ii"ht to^ 
stop them in 
tiufiyilu i'5 gone, 
nod the whart* 
nip’i is bound 
to hold >nenia '4 
the '^ent of the 

jiuichusci, 

IJ pn (imayn !n 
lianoy T he Hnnie 
ellet 1 js produo 
ted by file deli- 
verv-note beinjj 
lodged With the 

vvitiiout .1 tians- 
fenn hb booib* 
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IImimvn 
and others 


V. 

Avpeuson 
aad others. 


not liis afiCIl<c^, l)ut the aii^enls of the s( ll< t’s. No 
such ifJlrt as (Ictcniiiiiing (lie ri»ht to slop in tran¬ 
situ could be ascribed to the transfer in tfio wharf¬ 
ingers books, \\itliout*enlir('ly alterinj? the law upon 
tins subject; 'as it almost invariably happens tlmt 
j?oo(ls sent b> a carruT an* booked in the name of 
the consignee, and goods are made delnerablc to 
the purchaser in almost every bill of lading. 


Best, Serjeant, relied upon the case of Ilurri/ a. 
Mangles, 1 (.’ampb. 452, in which it was hehl, that 
if goods when sold remain in the Avareliouse of the 
vendor, and he receives warehou‘'(' rent for them, 
this amounts to a delivery of the goods to the pur¬ 
chaser, so as to put an end to the vendor's right of 
stopping them in transitu. , Here, rent had been 
ch.u’ged by the defendants to Dmlley from tlu' time 
they transfi'rred the goods into Ins name. There is 
a clear difference between the cas^ of a (‘arrier, and 
that of a wharehouseman or viliarfinger like tlie d('- 
fendauls. While the goods ai’e in the hands of the 
carrier, they are still in transitu; Uut when they 
come to the warehouseman or wharhnger who final- 
Jy holds them for the real owner, tlicy have reaclu’d 
their destination, and the transit is at an end. 


Lord Et-Lr.NRCTiouGii.—The goods having bi'cn* 
transferred into the name of the purchaser, it would 
shake the best established principles, still to allowa 
stoppage in transitu. From thatmoment the defend¬ 
ants became trustees for the purchaser, and lliere 

was 
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\\;is an exeroted delivery as much as ff the goods 
had b(eu deliven^d into liis own hands. The pay¬ 
ment of rent ill these cases is a circumstance to shew 
on whose account tlio goods are held; but it is im¬ 
material hens the transfer in the boots being of it¬ 
self decisive. I am clearly of opinion that the as¬ 
signees are entitled to recover. 


1809 . 

IIakmiIN 
and others 

V, 

Akdkksov 
and others# 


\'»“rdict for the jilaintiffs. 


In the ensuing term, the Attorney-General ex¬ 
pressed his actjuiescimcein the direction ofthe Judge 
at ]\ isi Prills; but moved to reduce the damages, 
oil an affidavit, stating, that to one jiarcel of the 
butters, no transfer luid been made in the defend¬ 
ant’s books to the bankrupt before the bankruptcy. 
In resjit el to Ibis parrel* f?lie facts were, that Dud¬ 
ley having ns eived llu' delivery Mote from the ven¬ 
dor, sent it to the defendants, in whose wairhousc 
the goods were lying; and that they neither made 
any transfer in their books to his name, nor did any 
thing to testify that they accepted the delivery note 
or held these goods on his account. There had been 
no delivm-y therefore of this parcel, and the right of 
Stopping ill transitu still subsisted when the vendor 
interfered. 

Lord Ellen BOROucyt.— After the note was deli¬ 
vered to the wharfingers, they were bound to hold the 
goods on account of the purchaser. The delivery 

note 
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nArtM4J^ 


and others 


V* 

Anderson 

and others. 


9 * 

note was sufficient, withoiitanyactual transfer heinj;' 
made in their books. From thenceforth, they became 
the ai^ents of Dudley, the bankrupt. Tlu^} thon- 
selves niig’bt Imve a Jieii On th(‘ goods, and be justi 
fled in detaining them till that was satisfied 5 but as 
between vendor and \endee, the delivery was com¬ 
plete, and the right to slop in transitu was gone. 


The other Judges concurred, and a rule to shew 
caiHse was refused. 


liest, Serjeant, Marryatl, ami Comyn for the 
plaintiffs. 

Tbo Allorney-General, Garrinc, and JLaivcs for 
the defendants. ' 

fAOornie^, and 


Vide^Northie v* Cra^g, 2 « 4 Esp. Rep. 85. Ov^enson v. 
E‘?p. Rep. 613. Ellis V. Hunt, Moss, 7 T. R, 64, Hammond 
3T, R. 468. Wright La^\cs, t. Anderson, I New Rep. 69. 
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Wright Shiffner. 


nnurs wris nn action on a 

tlic iiviiihl of the aliip 


policy of insurance' on 
Bclloua “ at and from 


Surinam, and all or any of the West India Islands 
(oxrr[)t .lainaica) to London, icarnwled lo sail on or 
fxfore I he ]st of An^^nsl, 1807, at cii^ht guineas per 
ce nl. to return four pounds per cent, for convoy and 


arrival.’ 


« 

Ontlie 1.0th .Inly, 1807, the BeTlona luuingcom¬ 
pleted luT cargo for the lionn'ward voyage, .sailed 
from Surinam, under fonvoy’pf tlm Cerhenis frv^aU' 
forTorloia, tlu're'to join tlii'gesuTal West India con¬ 
voy from iliencc to London. She arrives! at Tor- 
tola on the "'th eef'/Viigiist, and saileel o?i tlie> 8th of 
Ihe sanu' month for |jOn<l,e)n with a large fie^el, inuleT 
conveey e)f the- /Irah ship e>l war. On the 20th of 
Scjite inher, she* was wre-cked on the coast ot' Corn¬ 
ua//. 


Thef|nestion was, whether thei warranty had heeai 
roniplieel with, that the ship .should sail on en* before 
the 1st of August. • 

C5 

Marrifatt for the plaintiff insisted, that it wa# 
enough if the honu'waird-bound voyage had corn- 
weuced -by the given day,—if the ship sailed from the 

port 


Friday, July^K 

] fill a policy of 
iiKsuianre “ at 
atii) liom ^uri* 
uaiU) .h.id aii or 
any ijf the AVest 
India inland i to 
London,’’ the 
ship isv>arrantrd 
1u ^uil m 4)1* be¬ 
fore the I vf of 
if i*. a 

suIIk \f'\ i 
ant e with the 
wairaiily if ^)ie 
itiil on orbofore 
that d.iv 

luT fin.il port of 
loading on the 
hoinpHJtid 'toy- 
fige, aUhinigh 
slu'‘a{U‘i wards 
toiu ti oin* of 
the \VIndia 
it>iauds to join 
convoy* 
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Wri&ut 


V. 

SiniFNER. 


port where her loading was ronipleled to join con¬ 
voy at the usual place of rendc/vous, vuth Iheinfeii- 
tioji of proce('ding, according to the established 
course of navigation, t(» her port of final destination. 
This was decided in Baud v, Nutt, Cowp. 00). 
where a ship Iw'ing warranted to sail from Jamaica 
on or before the 1st of August, it was held su/licient 
that she sailed before that day to Bhtejields to join 
convoy, although this place v.as not in tlu* direct liiu 
of the voyage insured. So in TheUnsson v. 
sou, Doug. 310, a ship w'arranted to sail from 
Giiadalojtpe before the Olst of December, .«!ailed on 
the 24th of October to Basseterre to join convoy and 
receive the orders of government, where she was de¬ 
tained till the 10th of January, yet the sailing to 
Basseterre was lield ;w’ompli;aicewith the warranty. 
The circumstanee in this case, that the insurance 
was from Surinam or all or any of the West India 
islands, could niaVe no dilference, as tliat latitude 
was evidently introduced Air tl < be netit of llie as¬ 
sured, and when the ship s,e’( d fiom the port of 
lading on the homeward \oy<i'.e, it was tlu' s.nne as 
if that were the only place a I and jrom mentioned 
in the policy. 


The Attorney-General, contra, inaiutaincd tliat it 
was requisite' lhal llu' ship should have saih'il trom 
the Wesi Judies on or before the ist of August. 
Had th(‘ insuraju'*' been barely from yurmam to 
England, Jiu cases cited w'oald have been conclu¬ 
sive; but by the terms of the policy, any of the West 

India 
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India islands, except Jamaica, inii^ht'become a ter^ 
minus a. quo, and if the ship touched at any of them, 
she was bound to sail from it for London by the 
given day. Tortola had in hict been made the port 
from which tin* homeward voyage conmienccd; and 
as shedid not sailfrom thenOe till the 8th of August, 
the warranty was falsilied. The object of the un¬ 
derwriters was, that the ship should have cleared 
the West India seas by the 1st of August; and if 
slie had done so, she would have arrived safe in 
Ewgland. 

Lord Ellenborouoii held, that .as the vessel 
came to Tortola, not to take in goods or stores, but 
merely to join convoy, the homeward voyage must 
be considered as liavifig commenced on the 19th of 
July, wheUvshe sailed from Surinam. Surinam be¬ 
coming the only -loading* port, the remaining des¬ 
cription of the risk might l»e considered as struck 
out of the policy. The warranty therefore h;Td been 
complied with, according to the principle of former 
decisiojis. 


Mr. Taylor, a special juryman, said, that this was 
the construction universally put upon these policies 
in the city of London. 


The plajutitF.had a verdict; which, on a motion,, 
for a new trial, the Couiit afterwards affirmed, ob- 
serving, that it was enough if there was au inception 
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W RIBUX 
V. 

Shefiksk. 
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SucnsiR, 


of tlio lioineM'Urfl AOjnjye before ihe 1st of August; 
that the saiJiug to Tortola to join eoiivoj was iu the 
<•our^e of the voyage home; and that Surinam btiiig 
the final port of loading, the case was the same as if 
that place only had been mentioned in the polit'y as 
the terminus a quo. 


Marryatt and JBosanqnet for the plaintitls. 

The Attorney-General and Carrfov the defendant. 


udUhetiOn and Oteifg 3 


COURT 
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SITTI}^GS AT WESTMINSTlSR. 


After Triinty Term, 

4!JGi.OBCiL III. 


1809. 


EaUL of Li*ICKSTlV V. WALTfirt. 

was an action f()r a libel in a newspaper 
called The Morn 'm^ Ilerajd, which stated that 
the pl.uutift’ was cliari^tdby his Lady with Ihe^sanie 
ofleuci^ for which Lord Andley had been executed 
in the reif^u of Charh's 1. The declaration bej^an 
and concluded with the common averments,that the 
plainlitf never had been guilty, iior till the pnbhsh- 
iiuj of the libel been suspecteil to have been gmlty, 
of any such offence, and that by reason of tlie 'pub¬ 
lishing of this libel, his neighbowrs and other good 
and worthy subjects of our Lord the King had re¬ 
fused to associate with him as they were used to do 
and would otherwise have done. ♦ 


rimrsday, 

June 


Ti) an action for 
a iibet, the de¬ 
fendant, under 
the fleiural 
m IV prove, in 
mit)^ tuon oA 
d th U 

befoie and at 
the time of tha 
pubhcatiqn of 
the lihcl, tha 
pi Liiitttr>ias 
gr nerall^ ‘■us- 
perti'd to lie 
guiUy of the 
Clime theieby 
imputid tothniii 
and that on at* 
count of this 
«:u<ipi(ion^ his 
relaliom and 
acqu liiuancc 
had ceased to 
nssociattf mth 
him* 


Plea, not guilty. 


S2 


The 
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li\ia OK 

LtICFbTER 

& « 

W vLun. 


The plaiiitifriiaviiii^ laiiuclM d Ids case, 

The defendant’'' counsel pmjwsed to call ^lilneS' 
•'(■s to pnne, in mitigation of daina^s^cs, that before 
and at the tiim* of the publicidion of the libel, there 
was a jj^ciicral suspicion of the jdaintifl ’s character 
and habits; 1 h 5 t it Masj!jciierall\ nimoiircd that.snch 
a charge jiad beenbrought again''thim; and that his 
relations and former aequaintance liad, on this 
ground ceased to Aisit him. 


Serjeant, for the plaiiititfobjeeted i<i thead- 
ndssildlity of this evidence. It would be vain to 
bring an action of slander if such a emirse of pro¬ 
ceeding v\ire ptrinittcd. llovt copid the plaiulitl' 
coiu(‘ preparc'd to (h'feud every aet ot Ids bfe which 
irdght be iiialiciouslv ndsrepn'sentF'd ? The d<'feiid- 
ant pleaded oidy theg(ueral issue iiol qial/i/. The 
plaintiff, therefore, had no rcasoji to siipj)os(> tliat 
any thing vv^as disputed blit the publication of the 
libel,.anJ the innuendoes in. the declanUion. There 
was nothing on the record to put the f'li.n.ieter of 
till' [ihdntiir in issue; and to admit such (WKhrice 
would only be giving the def<*ndaiil an (jppoitnnity 
of eontiniiing’ and aggravating the tiiginal lib< 1 . 


Shepherd, Serjeant, and Ahholt, cotilni .— 
tacts lo be proved *do not amount to a eoinpleti'jus- ■ 
titication. Therefort*, tlu'y may be given in (‘videiic^ 
under the general issue for tin',purpose of mitigating 
the damages. These facts are most luatigial to the 

merits 
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merits of the cause, and justice cannot b('done if 1809. 
they are sliut out from flu* ( onsideralion of tlie jury. 

AUhoiu>li the plaintiff may be entitled to the verdict, Lucrsiut 
a most important cjucstion remains to the amount * 
of the damages, flow can this be ascertained with¬ 
out enquiring what opinion was previously enter¬ 
tained of the jdaiutiff by those Avho knew Rim, and 
in what manner they beha'vi'd to him.? lie sa 3 s the 
libel has driven him from society, and ruined his cha¬ 
racter. If so, he is entitled to the highest measure 
of compensation ever gi\en iijxm such an occasion; 
but ought ho to receive more than nominal damages, 
if before the jmblication of the libel he was an out¬ 
cast from society and he had no character to lose? 

In actions for seducthn aud'criminal com ersation, 
it is the constant practice to give evidence of the 
character of the daugliter or wife. The value of the 
thing lost or injin-ed must invariably be inquired 
into.—This principle has,been expressly api^lied to 
actions of slander. InKnohf/I v. Fuller, (a),EYRr:, 

C. J. held, that although where the defendant con 
tends tlial the hbel or words are true, he must jus¬ 
tify on the record, ju't hema), on the general issue, 
pjove, in mitigation of damages, such facts and <'ir- 
cumstances as shew a ground of su.spicion, not 
amounting to actual proof of th# plaintiff’s guilt. 

So 'in^'w' Johnliamer v. Merle before f.ord Ellen- 
UOROUGH, which was an action for words of insolveu- 


(a) Peak. Law Er. Appendu &cii. Ed. 3. 
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V. 
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cy, (ho d^feudunt was pcnnittod to prove that at the 
time* tl»oro were runiouris in rirculationthat thcplain- 
♦ tiffs aceeptaiices were dishoiionred* And in a ease 
hef'ufe JiR llLVNr. J. at Worcester, that learned 
judge received' evidence under the general issue, 
that the plaintiff hail been guiltj attempts to coni- 
luit the crime'‘which the dt fendant had imputed to 
him. 


Dest, Serjeant, oh.served in repl\, that tlie eases 

of sednetfon and eriminal conversation were notdii 

point; aslhere, the whole of the defenee, of whatever 

nature, micht be given in evidence under the gein-ral 

issue: but that if thi> wa.s the law in slander, no 

plaiiitifFought to come into court, since auialu ious 

ami artful defendant m'lglit invariably ruin his eluv- 

raeter, by shaping the defenee a little short of ajuiffi 

titication. ‘' 

* * 

c 

8ir .^VMns n.hn,, V. .F.—In point of rea¬ 

soning, I never could answiT to my own satisfaction 
the arguments urged by my lirother Hest. At the 
same time, as it .seem.s to have been decided in 
several <ase.->, that if you do not ju'^lify, you may 
give in cnideuce any thing to mitigate the damages, 
tUongh not to pitive tlie crime which is charged in 
the libel, i do not biiow how to reject these witnes¬ 
ses. Be.sides, the plaintiff’s declaration says, that 
he had alway.s preserved a good character in society, 
from which hi* had been driven bv the insinuations 

* • 4 - 

in the libel. Now the question for the jury is, whe¬ 
ther tlic j)lainfitr actiiallv suffered this gravamen or 

not, 
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jiol. JCvidence to j)ro\e tliathis character wab in as ^ 
bad ft ssitnation before as after tlie libel, must there- j op 
fore be admitted. | *btu f >,ie» 


The Witnesses were accordingly ^examined; and 
the Chief Justice, in his summing uji, said, Tr<' 
jury Mould consider in assessing thetdamages, >vhe- 
ther the reports which had been proved were sudi' 
cieiit to shew that he could receive little injurj ; and 
in this jioint of view, it did not matter whether tlio 
reports were wi ll or ill founded, provided they got 
into many men’s mouths. 

¥ 

jury, nevertheless, awarded the plaintiff 
1,000/. damaged. 

Shephet d, Serjeant, and Abbott for the plaintiff. 


'Witrctt, 


Serjeant^ for defendant. 


The defendant afterguards 
inoretl for a were fno/, on ac* 
<ouut of ejscessivc damages^ and 
in a)\esi of jad^ment^ on the 
ground that some of the counlb 
did not sot out any actionable 
libel 5 bat the Court wait for 


the decision of the case of Ka^o 
Tt Boa/e^, depending in theEj;- 
chequer Chamber; in 7 hich the 
question is, i^hether an actioa 
will lie for words io wutiiig 
which ^would not be acdom^It 
if me^ly fipoken* 


S4 
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CHELMSFORD. 


180D. 


Tl»Hrbdci> j 

July 27 . 



Coram 8ir A. M'Donald, C. B. 



DoEea?^/. Hinde V. V'lxrn. 


If a tenant from 
J'earto'vearliold 
from ulil MirKacU 
mas, a iiofire to 
quit “ ntiUtcftael^ 
Wrti,,” gcuciall^r ^ 

l8£00d« 


"l^JECTMENT by landlord against tenant frotft"^ 
year to year, 

e 

I 

The lessor of the' plaintiff relied upon a notice 
ser\ed i*i))Ou the defendant at JLa<ly-day, 1008; 
whereby he was required to quit and deliver u]) pos¬ 
session of the premises on Atichudmas day then next. 
It ap])eared that the defendant entered at Michael¬ 
mas old style. 


Garrow for tlie defendant insisted, that the notice 
to quit was insufficient, as it did not specify that pe¬ 
riod of the year when the tenancy commenced. By 
Michaelmas, mentioned in thenbtice, must be under¬ 
stood Michaelmas as fixed by act of parlianumt, 
namely new Michaelmas, or the 29th day of Sef)t. 

But 
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liu( llio holdiup: was piw 0(1 1o have been from old 1800, 
AltcJiaelinas, or the 11th day of October, Therefore, 
as *thc notice didmot require the defendant to quit on 
th(* latter day, but twelve days before the current 
year of his tenancy expired, it was clearly bad. Vj-nck. 

Sir A. M’Donald, C. B. —A notice to quit at 
Michaelmas generally peima facie means neiv Mi¬ 
chaelmas. Jlut besides the siutvfe Alichaclmas, 
there maybe a conventional Alichaelmas; and c^i- 
cleitce is receivable to shew in what st'nse the w'ord 
is us('<l betw'cou the parties. In this case, the mean- 
in:^ of the notice is ascertained by the comnw'nce- 
jnent of the tenancy. The’holdin*^ bein£? from old 
MichaiImas, it iilUst be taken that in all transactions 
(Concerning the premises, whe/e Alichaehnas is nu'u- 
tioiicd, old Alichaclmas is meant. This noti<’c to 
quit, therefon*, must be understood to specify old 
Michaelmas day, and 1 {hink it was siiflicient l<j 
determine tlie tcnaiu'y which commenced at that 
season of tlie } ear. 

The lessor of the plaintiff recovered. 

Shepherd, Serjeant, and Gnrney for tlie lessor of 
the plaintiff. 

Garroio and Latves for the defendant. 

• [Atlornicfl, Jtall and 5u/fon,] 


S. P. ruled Uy Lord Ellen- Where it was uncertain who- 
BOUouGii in Doe t. Brookes at ther the year expired at new or 
jHiertford;, sama absizes, ui audivu old Ladj^-dujfy a notice to (;mt 

00 
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IROO. (c fjj0 25tli of^Iarthj or tbo 
- ^ 8tli of ApiiJ,” Has held suifi- 

Dol tc. cientj Doe dem. Mathewson v, 
liiNpz Wrightman, 4 Esp. N. P. Cas. 

Vivne. where there is any 

doubt upon this subject, the 
most eligible notice seems to be 
to quit at the expiration of 
the current year of the tenancy, 
which shall expire next after 
the end of one half year from 
the service of the notice/^ 


Doe dern. Phillips v. Bustler, 
2 Jiisp. N. P, Cas. 589. Tidd’s 
Appendix 6C0. Nor wil^thc 
landlord in this way lose the 
advantage he was at one time 
supposed to have, of throwing 
the burthen of proof upon 
the tenant; for the doctrine 
that a notice to quU at a parti¬ 
cular day, is pnma Jude evi¬ 
dence of a holding from that 
uay socros now exploded. 


Thursday, ^ CaRRINGTON V. Ta\ LOR. 

July 27. 


It 18 n< (iOOiUle 
to h trge a 
gu 1 n farar an 
anripnt ilc < ov as 
to the 

wild fowl tiom 
it, even without 
Hi thp wild 
fowl lu the de¬ 
coy. 


f I^HtS was an action on the case for disturhingf 
. the plaintiff’s ancient decoy, situate at Iftatf- 
mont-mm-More, in the county of Essex. 


It appeared that the defendant, whoearind his 
subsistence by shooting wild fowl, iired his gun from 
a boat in a salt water creek, at the distaare of two 
or three hundred yards from the decoy, '»fi(hout ap¬ 
proaching nearer it, or trying to kill any of thebirds 
which had entered it; but that the report caused 
them to leave it in groat nUm]jiTS, and to fly off to a 
distant part of the coast. 


Garrmv 
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fw(//rofr cmtondcfJ, that the action*could not be 
inaintaincd without iwitleiice that the ilefendauhliad 
fi.hot at the wild fowl in the decoy, or had fired his 
piece with tlu' malicious intent of frifthtening tjbeui 
awa^. But liis only object was to earn a subsis¬ 
tence by the business which he follpwed; and al¬ 
though the wild fowl at wJiich he took aim, might 
bj' possibility have gone to the plajptitfs decoy, and 
been c.uiglit there, yet they were at the time of C(m~ 
moil rtqhi, us much as if they had been met \vith 
many leagm's outatseg;. The plaiiitift’was equally 
entitled to kill them on the Aving, as "the plaintiff 
al'ttr th('y were ensnared in the decoy. 8oine of 
the ducks already in the decoy might be frighteni'd 
by the rtport; but it would be too much to say% that 
CAcry noise thatcoid(U>e heaiM tliere, from aa hatever 
distance, was illegal and actionable; otherAvise, the 
operations of luiNbandry^and the business of life 
must be stoppinl fbr miles round the spot Avhere one 
of these detoys is uu?ortjmately situated. Jt Avas 
nt ( essary, therefore, to look to the intent^ and Avhere 
that w as innocent, the foundation of the action failed.. 


m 

1809. 

CAiou^rcTOH 

TAYtOS. 


JVrOoisAnD, 0. B. —Tf the plaintiff has been in¬ 
jured and aggricA’ed by what the defendant has done, 
the law infers that the defendant maliciously intend¬ 
ed to injure and aggrieve him. And there seems nO 
doubt that tlic decoy was rendered less valuahle by 
th(' Avild fowl being frightened from it, and deteiTed 
from returning. This being an ancient decoy, it is 
priAileged in law, and whatever seriously disturbs it 

is 
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1809. 



Cauiii.sc.ion 


I’. 

Tilf OR. 


is actionablp. From long uuinterruptcci tnjoyuienf, 
a "rant must l)e presuincd Iroin the ouner-s of the 
surrounding lands, for wliich an adequate con.sider- 
alion may l)o supposed toliave been originally given; 
and an ancient decoy Avill be protected by the law, 
as uell as ancient lights, or tin* enjoyment of a 
watercourse, 


The j)Iaintitrhad a verdict. 

In the ensuing term (imroir moved for a ride to 
.shew cause why this verdict should not bi* set aside; 
and in addition to his fornn*r arguments c-onteuded, 
that there was no distinction between a decoy and 
a preserve forgame, but that clearly no action could 
be maintained for frightening game from a piescrvc 
wh^e a man shot upon his ow'u land. 

The Court, howe\er, sai(l,;i ditTerence was esta- 
blisliyd#by the old cases between a preserve and a 
deco}; and thinking tliat a sidlicient distuibanco 
had been proved, refused a rule to shew cause. 

Shepherd, Serjeant, and Poolep for the plaintiff. 

(Harrow and Marryalt for the defendant. 


Vide Kecble T, IlicIicriDgilJ, 11 Mod, J4. 150, 4 Salk. 9. 
Bui. N. P. 79. * 


JBoulcott 
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BoULCOTT V. WlNMILL. 

4 


FrWay, 
Jul> 28. 


^^RESPASS for breaking and ontdring the plaiu- 
tiff’s close in the ])ari.sh of Westham, in the 
county of Essex, anil cutting down and prostrating 
the pales and fences standing therein. 

Ju'iHficaliou under a right of common of pasture 
o^e^• the lvtui> in quo. 

Replication, that tlie locns in quo is, and from time 
immemorial hasbeen ^vithin, and parcel of, the manor 
of VVestliain; and that there is, and from time imme¬ 
morial hath been, “ iifcertaij* ancient and laudable 
custom there uaed and approved of (that is to say) 
that at the general courts l^aron or customary courts 
from lime to time Holden in and for the said manor, 
tlu' lord or lords thereof tor the lime being hi’.th and 
have granted, and been used, &o. and still, &c. by the 
hands of tin' steward of tlie said manor for the time 
being, with the assent of the homage, by the rod, ac¬ 
cording to the custom of the said manor, any pieces 
or parcels of land within the said manor, being part 
of the waste thereof, to any person or persons willing 
to take the same, to be holdenof the lord or lords of 
the said manor by copy of court roll thereof, at the 
will of the lord', &c. and that such ptTson or persons 
to whom such grants have been and may be made, 
hath andhaveinclosed, fenced off, held, and enjoyed, 

10 and 


Theri^ may be a 
valid (ustom in 
n manor within 
the limits uf an 
ancient fort^t be¬ 
longing; to the 
Cloven, foi the 
lord, with the 
assent ot the 
bomai^c, to 
giant jiarcels of 
the waste to be 
held in severalty 
by copy of court 
roll andiut losed, 
iiievilu^ioii of 
peisoiis haying 
ng;htb ut com- 

lUOU. 



m 
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Baur.oorr 


p. 

WiNMICt. 


and beon nsed, &.c. and htill, &c. t»uch pieces or pjir- 
eels of laud so granted asaforesaid, in s(*verally after 
such grant^, and during the continuance thereof to 
his and their own use, against all persons having 
rights of common therein, to the exclusion and abo¬ 
lition of such rights of common; and that the locus 
ill quo being granted to tlio plaintiff' according .to lijs 
custom, he entered and iucloSed it, and kept it so 
inclosed (ill the defemlanl, of his own wrong, com¬ 
mitted the trespas.ses attempted to be justified. 


Rejoinder traversing the custom; and issue there¬ 
upon. 

Various instances were proved from the year 1632 
down to tlie present time, iuiWhich difi'ereut parcels 
of the wastes of the manor had been granted and 
inclosed in the manner stated in tlie replication. 

i r * 

I 

It fiirther appeared thaj the manor of Westham 
lies' partly within the ancient forest of W altham, 
which hasiumiemorially belonged to the crown, and 
that the locus in quo is in that j)art of the manor 
which is withinthc limits of theforest, and is subject 
to the jurisdiction of the forest courts. There was 
nearly an equal number of grants in the part of the 
manor within, as in the part of the manor without, 

' the forest. 

« 

SJmpherd, Serjeant, for the defendant contended, 
that in point of law the jury were bound to find 
•' ' against 
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agniuf^t tho‘custom. Within a royaJ forest no iii- 
closures are to be permitted. The deer must have 
full raiij 2 ^e over its whoh' exhmt. This rustotii of in- 
dosing i.s quite inconsistent with tlu* forest rights 
which liave been \ested in the dowrt from time hn- 
nn^morial. If one part of the forest miglitbe inclos¬ 
ed, so by possibility might tlie whole, and theforest 
might tlnis be entirely extinguished. The custom 
set up was tantamount to a right to disaflbr<‘st-at the 
will of the lord and the homage, which clearly couhl 
not‘subsi^t in law. The forest rights, as regulated 
by the cliai'ter of the forest and other statutes, wore 
us m.nch recognized and protected by law as any 
other prerogati\e of the crown. The verderors of 
WalIlium forest were in the constant habit of throw¬ 
ing ilown fi'iici's and •inrlosures erected within its 
limits. The practice of granting pieces of tire waste 
of Westham manor witjiip the forest for the purpose 
ot being inclosed,* might have prevailed for a con¬ 
siderable length of tinio^ but bring entirely.iuooui- 
patible with the rights of the crowm, it could not be 
considered a h'gal and subsisting custom. 


1809. 

Bouicott 

V. 

WlNMItt. 


Sir A. M’Donald, C. B. was of opinion that the 
eiislom was clearly made out in point of fart, and 
wished that the question as to its compatibility with 
th'erights of the crow ii might be dNcusscd elsewhere. 

Accordingly the plaintifl'had a verdict, and 

In the ensuing term AVicyi/icrd, Serjeant, applied to 
the court of K.. B. for a rule to shew cause “^vhy the 

verdict 
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vertlict .shojilcl not be set aside, and a new trial had. 
He took the same ground as at Nisi Prius, and con¬ 
tended, that no sueli custom could legally subsist 
within the limits of a royal forest. 

Lord ELLF.NiioRoubH.—I :,eo no reason why tlie 
waste may not legally be granted out in the manner 
staled In tlie replication, although part of the manor 
be within di(‘row.! ibresl of Waltham. The crown 
maystili e-vrebe ilie sann- rights offoH'stover it as 
before. U IietluT tlie deer be excluded, must de- 
peml 11)1011 fh(‘ nalnte of llie inelosiires. If the 
fences creeled ar<‘ higher tlian are permitted by the 
laws <»f (he fop-;!, the forest o/licers may still inter¬ 
fere, and !>reak (hem down. According to the (mis- 
tom, fh<' I ant is only to the exclusion and abolition 
of rights of common, not of tlie rights of forest. I 
know instances in Windsor for(;st in which the ciowm 
has made grants iu severaKy,' n’sgrving the rights of 
forest, w ith an advifiiceil n ot while these rightsshall 
not be exercised. I think the issue has been jiro- 
perly found for the jilaiiditf. 


The other Juviges eonenrring, a rule nisi was rt- 


(larrov: and Marnjal for tlie jilaintilf. 

Shepherd, /ic.vt,'.Serjeants, (uirnep and Cimcood 
for the deleudaut. 


It was formerly doubted how 
far a custom for the lord to 
make grants of the waste with 


the assent of the komage, was 
good, where a sufikiency of 

commaa is not left: but it is 

t 

now 
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ijoif settled that the practice where thette Is a custom to 1809* 

of niahiog ‘sQch grants is* eri* grant parcela of the waste, lis 

ilenre of a right to tio so r&* in this case, the piroels ao 

served by the lord when be granted are to be consMCfcd in 

granted a right of loramon all respects copyhold tenements 
over the waste, and that there* as if they had been so from 
fore the former right is p i t- time immemorial. Lord North- 
mount to the latter. FolkaiJ wick r* Stanway, 3Bos. & Pul. 

T. Uemmett, 5 T- R. 417 n, did. that where land has 
So the lord may dig flay pits b( ai ti by copy of court 

in the waste, oi aidhorize others roll a new copyhold may bo 
to do bO, without Ic'i'-iiig bullu crLitcd at Hus day,—Vide 
cieftt herbage for the com- Dubirbv T. R, 391. 

moiicrs, if such right can bci. (iirksouv, Woodhouse, 5 T. 
proved to have bctn always H IPi. n. Siiakoepcare v. Pep- 
excrctstd by the lord. tliU'Jt'U piii, p F R 741. 
r. Green, h T. R. 4il. And 



v^i.. It 

it 


T 


MAIDSTONB 
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MAIDSTOIVE. 


CoRAM Lord Ellcmjorough, C. J. 


1809. 

I 

Tucwlay, 
August 1. 

2u an action on 

iM. 

foi dnviug a 
disties!) aut of 
^heiiundrc^, if 
the huothed lo 
'whhh the latde 
“were distrcitned 
be in one county 
and the hundred 
fnto sshirh they 
■^veie driven be 
in dn the 
^'Vrniie inu®t he 
laid 111 the latter 
€Ottut>« 


PopG q. t. t\ DaviH's. 

b 

t'I SHIS was an action on 1 & 2 Phil.& Mary c, 12, 
s. 1. (a) for drivinga distress out of the hundred* 


*■ ^ i. 

The cattle were distrained in the hundred of-- 

in ‘0ie county of Kent, and were driven into the hun¬ 
dred of jbWjl^nx^o»Juth(\, county of where 

they were irapounde<j[.'‘ 

4( 

c S > 

It was objected on the part of the defendant, that 
the action was brought in the wiong county. No¬ 
thing contrary^fo the vstatuP* hail been done in Kent, 


(a) It i$ thereby enacted, 
that no di^itress of cattl(^shall 
be dihcn out of thchundicil, 
rape, wapentake, or lathe 
** where such distress is or shall 
be takei>, excspl that it be to 
^ a pound OTcrt within the 

4 


same shire not abote three 
miles distant from the place 
where the said distress is 
taken,”—aipon pain of for- 
feitii^g for every such offence, 
an hundred sbiJlitig^ treble 
d^ages. 



5 
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96? 


1^0 oflfence had been cdtilmitted in jtlmt cotmty. " 

cattle not out the ‘hnhdred of titt, 


they were in Skrrejjf^ |:Jte teawe h^hfc 

Jhave been lailf, this a peftal aetion (A), t 


n r 

i f 


0^ the other sid^, it ^aiS,>coptended, tiat driring 
the cattle out of the hundred waift ode'aiJlr^j^hat this 
had been begun in though it wav** perfected,in 
Surrey, and that the piaiUtilf had his*bptiou to^soe in 
either county. ^ 


ir>' 


K 


Lord BLnENDOROuofl ruled, that the venue 
improperly laid; and the plaintiff was non^nifedi {c% 


V 


Garrow and Lawes for the plaintid'. 


• A, 




JBest^ Serjeant, for the defendant. 

[Atton)i 4 tvm 


tr < 


(b) 21 Jac. 1. c. 4. 8. 1. 
enacts that actions for offences 


386.«.Wl’lie most fhmous c8$4 in 
the hooks ;r68pcctlng thtSotnob 


against penal staintcis shall he ^ent when an ohence shgU bt. 
brought in the county, city, taken to hate been committed^ 


&c. “ wherein siach offences 

shall be committad.’' 

(c) So abaction on 8 Geo. 3. 
c. 36. for SelHog coals as and 
fora sort of coals ^iob they 
really nre not, n^nsi ho broeght 
In tbt^ponnty Jn.*ir}iich,]i^ ipals 
ajcb >t«nd4! 

jthoy #erc vontracledthr. 



is ffa/es V. Pe^U, Plowd. .353, 
where it became necessary to 
5«te» mine wien>br a man coald 

he gnlpy of so^ide in hfs osOi 

llfo time.^ $18 JhnMs Alblhr and 
his iadyln^^ jiMtttimisot 
a ^ dibbtaed 

bimsdlf, iwfd R d>bt' 


.A 



DOME (JfKCl lT, 


5GS 


IHOO. 





tlic rtMsoiun£(of Pfo\vjn: 5 J. be- 
jni:^ cotibiilcn'd irrcfra^ablo ; /or 
III* saidj “ Sir James llalrSj was 
di'.ui, and how came lie to his 
dralli ? It may be answered, 
bt; (iroictnttg; aud'who drown- 
cd him? Sir James Hales. 


And when didlicdrowu him? 
la his UJe lime. So ihal Sir 
James Ihiles^ being alive, 
“ caused Sir Ja;//CA' Uaics to die; 
ant! the act of the living man 
was the death of the dead 
null.’’ 


lTf‘(lni'sjJny 
An;.ii^t V. 


]{i;v r. iVfAKTiN 


n aiiMWN-Cl ,>f npjliS w:(s ;m iiuiictmciit at;aiiist au o\crs<vr of 

tUr [,i:oriec'yive, Jl » i * /- i ' ^ 

tH.m till* pula, poor lor r<’]i(it‘noj>' ial^e accoiuity. 

in*' Ufhi'i oi’a 
h.Tstard r i.il'l 

ix.rti ivKhi.i iiif- j\Hioni>;st oilier irislances ofVniiu!, lie \va^ cltarc'od 
iminryiiMi ton. -wilh liiiviiiti' roct^iv'cd 20/. jo llu; OSO (tf tlu^ pnrisll, 
paiMifoi ii..^ >via<‘h liobad not hroui^lit to Acoonid. Oiio Alorjgini 

inuhin‘imn'‘i'of , . , • j* i * /• i i i •. i 

tiio<hiii,iieis l)( iii<»’taken uJ)a^.a pntafivc iatni'roi a nastani cliiUI 
i'mliiVn'pm f.>r l>Ori> Mtlljili IIm’ pal'isil, IkU’I p'.lilj till' (IcfelKliOit 'lie 

(;!!(‘sti<'u liy way of eoinpositidn wilii the pa- 
.miii r,..- mis |(,j. p iiiaiiitenaiieeof the eihld, and the defi nd- 

fcU 't II) I».^ , . . 

n<(.nm!Yw(ii had piieii him a Avrilten rietipt for it in tln.-sc 

terms. 't he dercuuanl made no mention (/f this 
money in his aei'omim; Imt took credit for the e.\- 
jicnees of a jonriKy in pursuit of iMorg an. 


.Jjcst, Serjeant, contended, on the untliority of 
'^I'lnnison, v. fVi/.wn (a), that the defendant was not 


(«) 1 Campb. 300. 


bound 
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bnnud to bring this siuu to amniut. * The contract 
(»eijig illegal, the wliolo might have been recoi'ered 
back, and the delendaiit himself vonld have l»eeii 
pnrsonaily an.swrrabh', for it to il/ergro/, even after 
pa\iiig it over and going ont ofotiice. Tla'inoney, 
llioreforc, was net the money of the parisli, and the 
parjsji sva.s neither defrauded nor damiiilied bv its 
la'in!.’: omitted in theoverseer\s accounts. 


1809, 



T.ord KixiiNBououon.—Theputativcfatliercould 
only have recova-red back so niu(;h of tiie money as 
^^as not exjxaitled upon the rttainteatunee of the child 
anddhe lying-in of the motJier. 'J'hc parish bearing 
tiiese exjiences, and beifig di'privt.'d of a fund legally 
applicabh^ to them, was ilefranded and dann.ified. 
Although the defendant woidd have betm iiabte to 
Morgan, t am of opinion, that having taken ttie 
money as overseer for •the benefit of the jtarisli, lie, 
w'as bound to bring it to ae(*f»unt, Jind that lie is 
guilty of iin in<lic.t:ible olleiice by tlins altem*|)tiwg to 
juitit into bis own jioeket. 

Tin; defendant was found guiltv. 

Garrow, Gurney, and /io//c«<dfor the prosecutor, 

licsl, Serjeant, Murryat, aisl J^iieairn for Iho 
defendant. 


I'Attoriilcs, €nt\o and 



ScanDOVER 
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Tbursrlav, ScAN0OVER aiul otliers V. WaR\E. 

AllgU^i 


In .in action on 
a bail houd 
u^aii si one of 
tin‘6111 the 
dcclar.itionascr* 
icd» that b) .. 
Vrit otUititat th? 

BhtTtll'ua&con - 
ntanded to lake 
one ^tamh 
J, by tiic njdie 
of john 
Hfid, ihal 
this a\^imuit 

sva-> not sH!p~ 
ported !>y evi^ 
dv‘'iii t* of »t lai 1 - 
tnt in tii ‘Com¬ 
mon fom- 
Dianctin^ tlie 
sheriil to take 
John 3 ; nltho’ 
Ihr hdil bond 
was hi^nod 

the pi'jn *i>nl, 
“ F»ao' I'l J. 
tiiiebtcd l)v tli*' 
uameoflohn I/' 
tind the pi iinliiVs 
offered bi piose 
Ihdi this pt’i&on 
if a"* their 
debtoi, whom 
tlu> meant to 
bold to bail* 


npHIS M as aifactioa on a bail bond. The d^da- 
ration stated thal tbe pi dnti'Vs sued out a*- writ 
of latitat,dii'.Tird l<s tie slnritVof Snvi.'y, “ by which 
“ said ‘vi'it Uh' said slienlFwas coniinandcd to taj-c 
“one Frutiris Jowi} bv the name oi John Jones, if 
‘die sJioidd be fonnd in his ])ailiwic k," kc. that the 
sberjfl’arrest''d the sai<l Francis Joner> l)y tin- name 
of John Jones, and that therenj.on’the defendant be¬ 
came lionnd for the aj>jieai’au<’e of Frauds Joaies 
arrested by tin- name M John Jom-s at the return of 
the writ. 




Ph as ; 1. Nil Jchel, to whirh there M'as a dt-rnur- 
rcr; 2, That the shcritf waJj npt eonmiaiulcd by the 
said writ of latiial, jn,t)u*said declaration mentioned, 
lo takje ihe said Francis Jones modo forma, ^'C.; 
and tj. That no f?Mi writ of latitat, as in the said 
d.-elaralinn mentioned, eter issued out of the court 
of our said lord tlie kinjj In^fore the kin.s: hiuist-lf, 
against the said Francis Jones, modo ^ forma, ^ c. 
on vvhidi issues Mevejoined. 


An examined copy of a latitat was put in, com¬ 
manding thesherifftu take Jo/w Jones; and theplain- 
lifl's ('ounsel drew the Judge’s attentiob to the bail 
bond, which was thus signed by the principal, 
Prancis Jones arrested by the name of John Jones.’* 

' Lawes 
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Lau'es for the (U'forulant inaintaint^d, tliat botli 
snc s imist bo fontid for him, afe no ovidenco had boon 
of any couiniund to arrest Francis Jones, or of 
any \m-i< against tlm person ba^ing evor issued. 

'Si 

Murri/alt contra, insisted, that it was enough if 
Ft aims .Jones was the person rt.illy meant in the 
writ, and that tins suflioiently ajipeaied from the 
batl bond; and ho olioiod <o puwe that the ptrson 
who Signed it os principal was the ual debtor to (be 
pfaiutdrs, and the person they meant to hold to bail, 

Cord Ellknborouou.—T lio writ muvst sj)eak for 
itself. I cannot hear that instead ot A, B, mention-' 
edin a writ, it was ni(‘aut that the sheritf sUoidd ar¬ 
rest X. \. it was latt Ij decidedthata .lustifieation in 
an attion for false iinprisomnent nndtr a writ issued 
against the plamtitl by a, w roiig name, could not be 
supported («). ‘The acknowledgement iii the bail 
bond might he evidence against liinifeclf; hut 

it is imnulenal totheissuis joiaeil on this leeord. 

riahititF nonsuited. 

Mariyat and Heath for the plaiufijOT, 

Jjatvfs for the defendant. • 


1809. 


ScANDOVt'B. 
atid others 

r. * 


(<») Shddgelt V. CKpsofl, C. B. arefimg llwt A. B. and 
8 East, 8i8. So an officer can* C. B. arc same pcrsoti. Colo 
not justify taking the good^ of t. Ilirtdson, G T. R. 28 i. 

A. B. under a distriogas against . 

T4 



CASES 
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W«'(lnesilay, 

Nov.ae. 

In an acHon 
of debt ou bond) 
CQVtit tniT is a 

^ood delWice 
tinder ai^oneral 
plea of non tU 
factum^ 


ARGUKO AND DECIDED AT 

NIST P RIUS 
IN K. B. 

Al the Sitibigs after l\]i€haehnas ’Term. 

50 Geokgk IIL 

H 

FIR«T SITTI\(;S AFTEK TERM AT WESTMINSTEK, 

Lambkrt V. Martha Atkins aiif? ituoUier. 

on l)on<I, duted'. l!)Hi November, 1008. 

non estfaclmn, gmeriiliy. 

Garrow undertook to prove tlint at the eNe(‘ulion 
of tile bond, Mnrlka Atkins Avas a feme eovert, 
wliieh fact, be contended, wotdd entitle him to u ver¬ 
dict for both the defendants. 

The A//<>r«c_y-G'«'»e/7//for the ]>laintifrinsi.sted, that 
coverture could not be given in evidence under the 
general [ilea of non est factum, liike duress and /le#* 
minus, it must bo pleaded specially, tlie plea con¬ 
cluding 
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sic non est factum. In Cant. Dig- “ Plead- 
v>r,” 2 VV, UL it is laid down, “if tljc obligor was a 

' MJBf. K 

“ numk, feme covert, &o. liemay plead a special non 
“ est factum.” 


Lord i^iLLKNBbRour. 11 .—It is fliere said, that tlie 
defendant mai/ ph;.'id coverture specially, not that it 
must Ik* so pleaded. Jf a df icd is executed by a mar¬ 
ried woman, it is absolutely void and I 

have always understood the rule to be, that what 
shew s die deed to lie void is oood eviiUmee under <he 
|>!ea of non csf farlum, and that a special [ilea, is only 
le. Cf'.ssary where the (h.'ed is roidn/dc. I have no 
lifsitation in this case in receiving evidence of the 
covw-ture. 


Vp 

Martha 

Atrin.s, 

andi«auutlier. 


It was then proved that in the year 1790 Martha 
Athiua was mari ied to ajnan of Iheuaine of Mere¬ 
dith, who shortlv*affer wentabroad; but there beimr 
no satisfactory eviilencr; of his being alivQ within 
seven years, the plaintiff had a verdict. 


'I'he Atiorney-Ccncral and for the plain- 

* 


tiff. 


Garrow for the, defendant. 


[Altornies, Wtsi and i}oiccr»3 


Anon* 1^ 60^. acc* So 

under non*cst Jactum the defend* 
ant may give lunacjiXn evidence; 


Yaies T. Boen, Sira. 1104; or 
that he wa* aiadelo execute tho 

bond when drunkj Cok v. itob. 

\ 

iins. 
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LiBiiaur 


V* 

M \UTilA 

Atkins 
aiid another* 


bfns Jhl, V. P. 1^^2; or tliat it 
was dilivcicd as au iUio'Wf 
&(€^(es T. Pcaism^ 4 Eyi 
or, gerieraii|, any Ihiug whtrh 
proves Ihc deed to be void at 
common laio at the tfhie of plead¬ 
ing Pi[(Qi*s raie, 11 Co* 27 a* 
But a bund bo abso¬ 

lutely i}otJ Oy slat , as if nude 
toatraiyio2d fl^ b-r. 10. m up- 
oiianusunu I'^LonsiJcrauo'i, the 
obligor (aunoi take advantage 
of this under the geuoiai pUa 


of none^tfartum^ but must plead 
, the special matter, IVhelpdale's 
ctfif, 3 m. 5 Co» U9 a. And 
if one of two joint obbgois, or 
two of three joint and several 
obligors be sued, the omission 
of the other is only nutter in 
abatement, alui no gtpuud of 
nun^ult under the pica A non at 
Jji ium . Watts v^Ooo u uin^ Ld 
Rn^pn, IJOO. SiittfL y. A/oo/j, 
6 / 0 . Jau 15X Gaulionv^ Chaf"* 
itnety i SauiuL 291 r. 


Wedne'jrfHS 
iio\. ‘29. 


The pm Ishe*> oC 
A. A id ot B. 

beiiijf uo J d hy 
act of parbd- 
ment for f)ie 
Miamtenanre of 
ihtir pool, bit 
fur uo other ]»ui- 
]^ae ( *t »** * 
fatil .mMjeo. iip- 
uoii in ijM- 
iBeoi, to sute 
pieoilse'* wUub 
are aUwtJly 
within the pa¬ 
rish uf A. as 
»ita li* tn IAf 
nnit 4 parinAfS o/ 
A. and B« 


GoODVITLnOX <1. PfNSrNT l\ L\m>iimv*n. 

i 

for lertuiu oroniisef! (lo«Piil)r(l in 
lb*' tkrlaralion ps sitn.Uo tn the endedpanshe'i 
of St. Giiesin the Fulds, find St. Cxeot^e, Jiloomi- 
bury. ^ * 

• 

If appeared that tlie«e two parishes are united to¬ 
gether by uet of parUanu nt for the inaintainiiig of 
their poor, hut for uo other purpOf,e; and that (he 
preuiibes in qu(“>ti<m bland in the parish of St. 
George^ Jiloombury, 

Ulglf^ for the lessor of the jiliuntifT contended, 
that a house standing in either of (he two might well 
be described in pleading to be in the itwied parishes 
of St. Giles and St. Gedrge, as they were united at 
least for one very important purpose; and that the 
declaration might be considered as stating a demise 

of 
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ifino. 


ofdifllront proroisps, partly in the one parish and 

partly in llie other, in ^vhich case it xToiild be enough GooDTiiLE 
to .slnnv that the premises sought to be recovered ex d. PiNirxi 
'were in either.—But, 


LAimiMAir. 


liorcf Ellkn BOROUGH held, that the variance was 
fatal; the deelaratiou professed to give a local des¬ 
cription of the premises, and staged them to be “ in 
the united parishes of St. Giles in the Fields, and 
8f. George, Blooiiisburj,” as if these were complete¬ 
ly blended together and formed only one parish; but 
in truth, they remained entirely distinct, except as 
to the maiuleuauce of the poor, 


IMaintiff uonsnited. 

# 

Wigky for the lessor of the plaintiff. 

• # 

Oarrow and Eipinnsic for tlic defendant. 


[Attornirs, Punton anti PktlUpspn.} 


Finchett, Gent, one, &c. v. How and Jarratt. 

A CTION for business done solicitor cto a com- 

mission of bankrupt against one John Mow, 
sued out by the defendant Jartait^ and under which 
both defendants were chosen assignees. There were 
items in the plaintiff’s bill for other business done for 
|the defendants on their Joint retainerr 

The 


Wednesday, 

An action for 
ihr cxpeiicc*! of 
Hitng tut and 
prosecuting a 
commission of 
bankrupt till the 
rhoite of assign 
ncfs, cannot be 
mdtntnined 
against the petl* 
tioning rrcditot 
ami anotbec 
persoiu 



476 


CASKS AT Nfsr PTJCS. 


1S09. 


Fi.Nt 

Jlow and 
jAliUAm 


TIjo first q'leslioii that'arose was, wUetlicr the 
pIainli/r<;oiil<l recover in this action (‘or tlicexponccs 
wiiicli luid been incurred in siiinj;” out and prosecut¬ 
ing the coniniission pno ious tc the choice of assig¬ 
nees, it being rTnacted by stat, 5 (Jco. 2.c. 30, ^ 2o. 
that tlie creditor who shall p<'(ilion for and obtain 
nn\ coiiiinission of bankrupt, shall bi'obliged, u//i/.v 
o/vii cox/,a (Old (Wi'ciices, (o sue forth and pro>< :“ute 
the same until an assignee', or assigiu es shall hectio- 
Seu of siich bankruprs ('stat(i and etfecls; wlu'U the 
conimissioiicrs are to ascertain the said eosis ami to 
<!irect the aindunt to t»e jndd to the petitioning »'re- 
ditor out of the first etrects of the bankrupt to l)e re¬ 
ceived under the coiuniission,. 


Jo't'is for the plaintlTi' contended, that both 'the 
defc-mliints might, notwithstanding the statute, Ik; 
liable for tlicseexpencesint^hcpresent instance, if (joth 
li:ul retained the plaiptitf to sue; onl' and pros«*ciite the 
commis^sion, and that the object of the elanse was to 
save the ere<litors from ineiirring any liability by prov¬ 
ing their d<btvS if no (di'eels should c'vcv be received. 

But Lord l’]LLT.\i?ORouGii said, the words were 
express that the petitioning creditor shouhl sue out 
ami prost'ente the coniniission till the clmic'e of as¬ 
signees at his oiru c< \s/x and c.cpciiccx, ami that these 
costs and cxjif nccs, Utcrefore, could not be recover¬ 
ed in a joint m tion against him ami another jierson. 
]t might be an object with Ihe^legislature to confine 
tin' solicitor enlindy to the credit of the pei^on wlio 
came forward, ostensibly as petitioning creditor, and 

to 
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to prevent coiuinifs.sions from ]>eii!g sped out except 
ill eases wheie ofTects M ere likely to be recovered to 
defray the exjieiice. » 


The next question M'as, M isethera, eopyof the hill 
had been delivered pursuant to slat. *2 (.Jeo. 2. e. 23. 
§ 23. 

H appean>d tiiat tlie (ktendants were )iOt co-part- 
lu'i's; but that in al! the business included in the bill, 
JIow had taken tiie principal direction, and that a 
copy of the bill, sij?ned by tlie plaintitf, had been de¬ 
livered to him jnore than a Uiouth bdbre the com* 
meneeineut of the action. . 


Purl- maintained tliat lh«» plaintiff must be nnn- 
.suited, as a copy of the bill had not been delivered 
to (‘ucli of the deh inhuils, the M'ords of the statute 
bciiiff. that an action s*!ial] not be comniemted until 
tin; ('xjiiralion of on»; month after tlie aliormw' sliall 
have delivered “ to the party m par Iks io beehaj’ii>:ed 
therewith, or left for him, her, w ikeai. at hi.s, her, 
“ or tkeir ,d\veilinu*house,'’ a bill of his fees and dis¬ 
bursements. 


\ 809. 

FiNDif/ri' 

i’. 

IIov; and 
J UtllAlT. 

IVIuTp two per* 
sons ar«* liable to 
nn fittoriioy for 
buj'ifioj* (lono on 
their joinl re- 

taimT, If Is &ttf# 
fo'UMtt for Ihjii 
t« dr liver a rupy 
of his biH it) pur* 
Fiiaiiff of (J. 
f. to inii^ oi 
liirni, from 
Tvlioni he le- 
(.eived his 
btiiu'i ioi and to 
uhoiY) tiu' ina- 
of ihfr 
iMiMiicft MAS icli 
by the ofluT 
jiliUr of a (loti- 
verv to that tnic 

4 

w Do did itol in- 
tcnneddle; for 
iu' rannot 
conndcrod as 
having authority 
to retei\f if for 
both, nor is he 
lilvclv to know 
M IdLt foiiiidatioa 
(iu'ie IS for ilm 
charges in the 
bill. 


Lord Ellcnborougii. —The iU'.t does not require 
personal sen ice, and a delivery o/ the bill to ana.;’ent 


or joint contractor may be a delivery to the party or 
parties to be charj^ed. If the person to whom the 
bill M as delivered had fiotmeddled with the business, 
fhouj^’h jointly liable with others who took the 

fidire 



CASLS AT NISI PRIU^- 



1800* 

FrvcHjeiT 

V, 

How ati4 
jAiittAia. 


entire directioh of it, I sliould bold was tio 

dt livery as to them. But the rase W diflereut where 
the bill is delivered to the person authorised by the 
other parlies to art for theiu. One may leasoaably 
suppose that hb Iws authority to receive it, and that 
when received, he will coiuiimuicate it to the others, 
and tak<‘ the necessary mcasuicsfor havintjit tabled. 
In the present instance, 1 am incliiK'd to think that a 
delivery of the hill to Hop alone was a suHicieni 
roinpliauce with the statue (a). 


Q. Whether aa 
aUoroev can 
mamtain an ac* 
tion for htfsinf-s 
done unriei 
a coujuu<iSimt of 

theavsignees^oae 
month altf r he 
hisdihii icd a 
copv of hi'» biU, 
but beiott it ha9 
bicn faKcd by a 
Ma''ter in 
Cbamcrv ? 


Lastly, it was debated whether the piumtiff could 
recover for the business done under the commission 

iT' 

after the choice of assignees, as his bill had not he«*n 
taxed by a master in chancery pursuant to stat. 6 


Geo. 2. c. 30. ^ 45. (b). 


(а) Vide Crowder t* Shcc^ 

1 Campb- 437. 

(б) ^hich IS in these wqfds^ 
And to the end that romrais* 
sioos of bankrupt may be rar« 

^^ried 06 and prosecuted with 
as little ejcpcnce as reasonably 
may be, be it en;H;tj6l by the 
authority aforesaid, iThat all 
bills of fees or disbursements 
claimed or demanded by any 
8obcit<^, clcrk^ Mr attomoy 


employed under any commis- 
siouof bankiupt, shall bescU 
tied, adjusted^ and certified 
by one of the masteis of the 
court of Chancery ; and so 
much as the mastoir shall ccr« 
tify to be due to such clerk, 
soPcitof or attorney, and no 
“ more, ^hall be paid by the 
^^assignee under such commis* 

slon.” 


Park 
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Park inaistofl that it waa imperati^Jf'iipon (he at¬ 
torney to have his hill taxe^l beiore he inaUe any 
claim or demamf upon the ahsi^nees, whoaredire^’t- 
< <l to j>ay him so much as the maS-ter in chancery 
shall certify to be clue, and no more. « * 


1809. 

FrsenuT 

r. 

How and 
JAaaarr. 


J^rcis submitted that the clause beinjj in favour 
of the assignees, they were bound to take advantage 
of it, if they wished to do so, by having thebill taxed 
upon their own application, which in this case they 
had ,hnd a full o})nortunity of doing, a copy of the 
bill liaviug been delivered to (hem above a mouth 
before the commenci'ineut of the suit. 


J.ord Ellen BOROUGH said, perhap.^ the meaning 
of the clause might be, that tlje estate should not be 
charged beyond the sum allowed hy a Mastc-r in 
Clianctu’y on taxing (lie solicilor’s bill. Still, the 
assiguei's might hav^e reifdcred llicnnsehes personally 
liable beyond that amount. Tlu'ymight be compel¬ 
lable to pay more; but tliey were not to pay more* 
uiiiiCuces. The object'of the h'^islature might be 
only to pi*otect the interests of the ereditors at large, 
leaving thoSo who retain the solicitor to the common 
law liability arising from any contract they form witli 
him, or any proceedings they may instruct him to - 
institute. 

Tb(' amount of the bill was then referred- , 

• ^ 

Jervis and Reader for the plaintiff. ‘ 

i 

Park and Lawes for the defehdant. 

Attornki, juid J* IR$T 
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riRST SITTINGS AHLR TKIUI IN LONDON. 


>lo\. iUtH. 

When there i»e 
sevinl i ♦un'iel 
on <!i • >ami si !<*, 
jud i/iimot h i*. 
fot ;»unii>L\- 
«uni[)f i nilu Si 

tiu li ui( 1 iniy 
lUtci pose, uke 
thevi'iiui'^iiuto 
hts o\vn Intid , 
and hiu^ii (he 
e\amin ition 
liut ift* i one 
< nuns *1 I* iS) 
hjoLiLtit his (V- 
amitntton to a 
ihi'sc, a «pk tiou 
cannot u < 5 >d uty 
be piu to t le 
vtUrti sn, by Ai • 
o(h< r (ouii i I on 
the samt side. 


Doi: r. lioi. 

TN tliH cast' a qIIo‘^tlOu arose' of (onsidonibh* con* 
soqnrnco to tin' bar 

I’lieiv two rmin<.{4 tor tho plainlilf, Tlio 
junior havium (mIIciI a witiioss wliosetmod tli‘'[)os((i 
tO'-lmliloaiifl pn\an<‘at(‘. tlioleader mtorposed, and 
AVas proee'e eliut; to (‘xaiiimo lain, 

I 

I 

The* < oniii^ed on the* ofipovito side contond«-d that 
tin's wa> irregular, and that altlunujh where there 
weTO seveial (onnse'lon the same side*, llie^ inighti/ 
arrange iiinong tluins(l\*'> h) \i hom the w)tnes'»es"' 
sheftild he e vanune'd; jel that wlien the* examination 
of a witm s-' was Ix'gnn hy oiu' ge nth'inon, tlieotlieiN 
had no right to put a ejiu'stion: they might prnately 
f«ngge>t (|uestions proper to be' put; hut eoulei not 
address any eliurtlyto the* witness: iftlnsrule we re* 
not adhered to, a witness might he* suhje'ct to the 
examination or e'rOtSs-examirralion of as many barris¬ 
ters as were retained for the pi untitf or defendant, 
mueh time would be waste'd* ‘and great eonfiusioii 
would be introduced into prohet dings at Nisi Trius, 


10 


Lord 
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Loxl Eli-i's HORoiu.H.—certainly 
r(^<|iiin‘> (]jat tlic e\ainiii.iii(M» ot’ a witness should 
ho oarriod on ontiivly by the i^‘!)}Iooia:i who bojins 
it; and several oounsel clearly cannot bo pennitb'd 
to pat (jiioslions to tlio same >vdnoss, one aft^^r 
anotlu'r. in tin* manner a|>proliondod. Bnl 1 think 
the loiidinu-oounso! ha^ a ri‘j;ht, in bis discretion, to 
interpose, and to taht'tlie evaniination into his own 
liiuids. V cry unpleasant con*'efjnonces inij:>*htfo!h»w 
it this wer-e not allowed. Jf a {gentleman, it beinjij 
his tirst apjieuriinei* ma court of justice, should be 
imn’h enibarrassed in tin* omrst of (‘xaminiiiLj a 
A^itinss, it would be Imrd it'it were in the power of 
the opposite* party to preu-nt his leader iro»a ste*])- 
pme, in to his relief. \iid other oeeasions may be 
imu-^med when it ly.vy In* very hjipovtant t'aid the 
lO'iilleman who conducts the cause should have the 
j)nvilea;e of puttmt* (piestions to awit!u*ss orii>inally 
<*alled by :i eo-ad.iulor, * fii tin* present sliue ot the 
bar, there is no danger erilii> privilege* being^abused. 


1809. 

—V"” 
Dor. 

Uor* 


It would 1)0 riiriou'3 to (race jriddually rstablishod. If wc 
tho Steps by which the present look back ^()Oyears, we find all 

mode of conductlni; trials at the counsel on both sidca a< 

Nisi Prius^ so well calculated drcs&in^^ the jury in turn, and 
fot regularity, c^poditiou, and the rules of evidence entirely diiv 
the elucidation of truth, ha? bccu rcgaijlcJ or unknown. 


VolAI 


V 


W'.tRDELL 
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1 ImrW 4 v, 

isov. yo. 


fu nn a< hon an 
a p >s<-olm homi, 
it appc<tMM that 
the alt« ehirj5 
■»>itnes#'5 5VAS an 
aliorncy « ho 
foiincrlv h<t(l an 
utfu I’ in liondon 
nnd r< 'tdfd at 
Sjdnjii im.*— 
Hold tkir (t w is 
not enough, to 
J<*t ni e\ idfocc 
ot ins h 

to prove 
the ewcution of 
the derdj that be 
had disappraied 
from In** uihcO 
ill Loiidou 
fot a l\sidsc** 
tiioiitil bt'foie 
the triil, and 
hu! nut been 
hu.iul oi (luring 
that penml hy 
|)Cl- 1U£> s^lio 
hill w iiiio, 
^uihout siienin^ 
th it scaitdi h«id 
brdn made after 
hint M t)if home 
lie 011 up led at 
hjdpnham, 

Ihil cMdcnce of 
Ih '7 hand'Ssrit- 
nils ndriiit* 
te t, oil proof 
tii It <i twelsc^ 
ino ill a^O) a 
coii)ini<si m of 
Yian viiipt bad 
htN il sura out 
aj;«U!ivt luni, to 
isiiirh he had 

a.iptaicd* 


WaKDELI. r. FERiMOR. 

f 


J)EBT on a post-obit l)Ot\(l.—Plea, nonesst factum, 


The execution of the Ixuul wa*? witnessed by lF/7- 
U(im Wran^ham, an altonu-y, wlio had an oHico in 
i^eethiug JLauc, aiul resided Mithhi.^ family mS^ilen- 
ham. 


F. Williams and Fali’if tor the pluiutitf said, they 
were no! able to jiroduce tin* attestiiiji' A\itnes.s, nor 
could they jfive dircc.t evidence of his being out of 
the kingtlom; but they undio took to shew that he 
had (IKappoaved, and that diligent search had hteii 
made for him witj^out (dfect; '\\hich they contended 
would be sufficient to h‘l in evidence of his hand¬ 
writing. hvCmiUffe SeJ'ton, *1 Fast, which 
W'asan action of debt on bond by .an admini.'-tratrix. 
evidence being ofl’ered that diligent impiiryhad l)e*n 
made after one of the subscribing witnesses, and (hat 
no account coidd be obtained of such a person, })rouf 
w'a» admitted of the hanil-writingof theplaiutiif, who 
was the other attesting witness, 'riu* subse<pu>nt 
case of Croshy v. Percy^ I 'Taunt. .‘iO'd. 1 Campb. 
303. W'ent still faither. y There, evidence of the hand¬ 
writing of an attostmg witness to the assignment of a 
leas<* was admitted, on proof of ia(|niiy having once 
been made at his usual place ofubod when tJie per¬ 
son imjttiriog was told, that he had absconded tO 
avoid his creditors. Mansciei.d, C. J. said the 
balance of convenience was in favour of extending 

tin*- 
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flu- inks suul tluit iriore inoonveniencF would ivsnlt 
fiom oxcludinif the sccondjry evidence than from 
admitting it. Nor was this dcictriiio, as had been 
Usually supposed, a modern innovation. In an 
Ayinnymous Case, 12 Mod. GOT. \ihic!i had been 
o\erlooked in the recent discussions u[»on tliis sub¬ 
ject, Lord Holt lav sit down, that “in debton bond, 
upon issue of non est factum, if the plaintiff prove 
the vvitness('s (lead, beyond ‘'ca, or that he has made 
shicf otquin/ after ilum, and cannot hear of them, 
h(‘ shall be let in to j)rove their hands.” 

liOrd Ellc\'ijorou(.h. —Upon these authoiities 1 
will admit tlu' secondary evidence, if >ou shew that 
vou rould not by any means fiiul out the attesting 
witness. Ibit I will watch vovy uarrowdy your proof 
of search. This extension of the rule may lead to 
dangerous consecpienccs. If the attesting witness 
knows too much of the*transaction, and hisexainina- 
tioii would hazard the validitj of the deed, he may 
be sent out of the way, and we may be amused afthe 
trial with an account of his Jiaving absconded. 

A person- who had been clerk to Mr. JVrangham 
was then called, who stated that he had disappeared 
about a year ago, and had n^t since been heard of. 
Another witness swore that lie li^d repeatedly called 
at Mr. Wrangham's late office in Seething Lane, 
w'ithout being able to learn any tidings of him. But 
no (videiice was giveil of an inquiry having been 
made at.the house he had occupied at Sydenham. 

(J 2 Lord 


1809. 

^V AUDfcCL 
V, 

Fekmor. 
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Lor<l EllHiV BORorotf sakl, it \va.s pos&ible ho might 
ha\t‘ boon shut up there all the liiue, a ml that his at- 
tenddiua* might ha\£ btoii enforced by a syubpmua. 

The plaiiititr^'s ooiinsel thou j)rov<'<l that a commis¬ 
sion of bankru})! was taken out against IFnuioltum 
as a money seri\eni*r, to uliitli he never appeared. 

fViolci/ for the defendant still in'.ist('d that tins a ns 
insufficient. In Cunhff'e v. ScJ/oti, proof of tin* ad- 
ministratriv’s hand-vv nfing was admith'd upon the 
supposition that (lie other atU sling witness was a 
fictitious person. Ami m Cioi>hy Pn'cy, Sir 
.Iami s M vnsi n ci> procee ded v< ry much upon the 
particular circumstance s of that case',saving that the 
preiof of the' assignment was meie' matter e>f form. 
lJut the rule' could not ree'e ivetlie same e-xte nsion in 
un action on a post-eileii houtl, aniustneme iit e>f a verv 
suspie'iems nature, and re epiiniig lo ]»e' aitthe‘ntie'.xte d 
l)_v some' one pre'seiu. :.t its e ve e-nliem. N(;r coulel the 
prev\‘!'ttii)gs under tiu' <'eiin‘nU''Siou make auj ditle r- 
eue'e', as 11-might h..ve he'eii daily walking 
aheuit the' slre*e t-- of the' nielre)[)eili-, altiiongh he did 
iieit siiiTender hiiuse If to the' eoinmissienu rs. 

Lord Ecli:viu)Roi’oh.—I am dispose.d to fivat 

whatever falls fnmi the learne'd (')uef Justice of the- 

Coiniiion Pleas wid* the greate'st respect; but I do 

Ueet se'c how Secondary eviehuice is to be* admitted or 

« 

je jecU'ibaecording te) the nature'of the de-e-d to hei 
pisned. It must (U'])end ujie'ii the possibiUtv of pro- 
( nriiig- the atteiidani'e'of tlie atte'sling w ituess, not 
ttpou the testimony hex i< likely togive. Inihiscase, 

4 1 tliink 


1 SOD. 
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1 think the plaiutift’has now laid a sufficient founda¬ 
tion for letting ill evidence of the haiul-writirig'. As 
IVramfham did uota]»pear to hiJ conmiissiun, liiiust 
presume that he was out of the kingdom. Had lie 
bet a at Sydenham at the time fixc'd fm-hit, surremier, 
I must suppose lhai he would have surrendtietl to 
save himsLdf from a ca])ital felony. 


1803. 



WAitat,i.i. 


V. 

FrRMon. 


The execution of the bond was then proved by 
cvideueeof iVran^/iatu's huud-writiii", and the plam- 
tilJ liad a verdict. 


WiUiams and Paley for the jdainli/f. 
Wigley for the deh-mlaat. 

[Atcorni^:!, VUard and 


iV. There was a sui^gtstion in tliU case jiadcr 8 iif 9 W* 8# Ct lit 
butUnub cuu9idcicd (j.iiitc superjiuous» 



ADJOURNED 
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1809. 

* 

iMiUav, 
11 ) 00 . 1 . 



ADJOURNED SIlTINliS AT WESTMINSTER 



PoOLF, V. BnNTLLA. 


If an liistnimenl 
proff’ssiiij' (o be 
«n .ii^ienwi .it 
for a le when 
takenaltogc- 
thei, appears 
intCiab d to 
traibfi I pnsse^^- 
Sion and a prc« 
t* ill uUon**-! in 
tile premlb« ? to 

tlietoiuiiit. It 

Will treated 
Uy a If <t:>i , el- 
iK.^h It (*»n- 
tain a btipiila- 
t'loii foi bu^^e 
^tiPDlly t \» rut¬ 
in/: a lease under 
aal. 



I'he plaitiliff ofti rod in ovirlencf" as an agreonenl 
auinstniiuont, Avliich liad an a^rei'ineiil slump, ami 
of which the following is a cop) : 


“ Mcmoraiulnm of itjrocnicnt lhisl'2lh day of June 
1800,l)ctw(‘cn John Poole, lis(|. ofIIighhMry’'rerrac(', 
intlic parish of St. iV1ary,l''lington, and IVter IJcnth y 
of Pancras l.anoin the citybf j.ondon, Mason, liz. 




The sai<l John Pooh' hon'hv agree.s lo lei nnlo 
the said Peirr B#nfle\, and the said P<ter Bentley 
agrees toOake of tlio said John Poole, all (hat piece 
or parcel of land and lueniises thereon situate, &e. 
for the term of si\ty-one years from Lady-day m-Mt, 
at the yearly rent of one lumdved andtweiity pounds, 
free and clear ofalUaxes, parlianientai’y or parochial, 
exct'pt landlord’s projn rty tax, the present land tax 
being rcdeeincfl, tlic said rent to bo paid quarterly, 
the tiifll (juarter's rent witliKi fifteen days after Mi¬ 
chaelmas 1807; and that for and in consideration of 
a lease to be granted by the said John Poole for the 
Hiiid term of y cars, the said Peter Bentley agrees 

^vithiu 
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vvithiii flic Sparc cf four years from the date hereof (o 
e^pelHl and lay out iii live or more liou'ses, of a third 
i.ile or class of huildiiijjj, the sfuu of 2,000/. and the 
said John Poole agrees to giant a lease or leases of 
the said land and premises as .soon'as the .said Iiao 
hoM'-es ar*‘ rouved in; and tin' said Peter Bentley 
agn'cs to take sueli lea'-i* or leasi's, and to execute a 
counterpart or countcTp.u ts thereof, the said John 
Poole to lake away all tlieglass of tin* green-house, 
Kc. 'I'hi.s agn'cinent to he considered himling, till 
one fully prepared can hejirodiici'd. 

Jolin I'oole, 
Peter Beullev,’ 

• « 



t). 


Park for the defendant ohjeeted, that this iiistni- 
inent operated as a jm sent* ileniise, and ought to 
h.ive lu'cn stamped as a h'ase. 


(iarrow, conirfi, dontemled that the whole tenor 
of th<- instrument shewed it to oe only an agreement 
for a liMse—whieli app‘*ared deeisi\ely froih th*?sti- 
[nilalioii on tlie p.irt Of th(' plaintilf, to grant a lease 
or leases of the pivmi.st's, and on the part of tlie (h*- 
feiidant, to exirnte a counterpart or eumiferparls 
tlicreof, lie relied upon (joodlitle d. Estwick 
Wey, 1 T. 11. 736, as expressly in point. 


Lord Elllniiorougii. —I alii of opinion that this 
paper [lasses. a present inierestiii thelaud,and operate^ 
as a dimiise. Tin lease or leases aftcrvVjiffds (o he 
granted are only by w ay offarther semirity. Present 
[lossession is ghen, houses are to he built, and tlu 
asre< meut is to be binding till another is e\eeut<‘d, 

L 4 I tliendore 
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IROO. 1 therefore enitiiot r« (‘cive the jjuper in e\ i(l('iice, un- 
-V — ^ less ■stamped aa -a lease. 

Pool I* * 

UiMity. , I’lauiUtf nuuMUterl, 

r 

The e'a-,e afU r\\ ardst rani(‘before the ('ourt of 
K. B., and tin .K.tlu.e', beiiiii all of oinnion that the 
instriutn'iit vas leas , a 'uh'nia that had bet'u 
jL,rau{ed to mI a.suh tin- ijoa -.it, was di^f har<;<'d 


(iiirtow and Storl', for tlio phiintitl 
Park and Reader for the defendant. 


Vuk Roc V. Ashbuiiior, d T. R. IGJ. and Barry v. Niigcut, 
tlierctuid. ’ • 


Satuidi',, 


A. Iironcf a )uh- 
liei M bo 
III' hci {R t to he 
Used h> hjs sei- 
vniit rinplo\rd 

to M 11 on 
Ills a< iouor, la 
not Iioble on 
24 ^ ?.o. ^6. 
as for fetlinf* (o 
Aii<? or Umfi 
ihe licence* 


llojtGso\ q. t. r. -Frow: n. 


'jP^ElTr ((11 ‘if) fl.fi. e. 2G, s. IR. (a) to reeo\(*r a 
^ p( nalt> of 40/. 


(a) The sfatiifo f n acts Hhit 
in cascuny person shall out 
tohf/eoT /e«f/any licence to him 
or her granted as aforesaid, or 
shall trade Avith, or under co¬ 
lour of any licence granted 
unlo any othci peison whatso- 
cver^ or of any licence in whit h 


Ins or her o^n real mine sliall 
not be inscitcd as the luino of 
the person to whom the same 
is gfanfed, the person Jetting 
out to hire or lendi^ng any such 
iironcr, and the person so trad¬ 
ing with oi under colour of any 
liccaco granted to any other 


persvn, 
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'rh<" lirst count of (In' (1< duration ‘stated that the 
derciKlant, heinj? a hauk< r ami jx’tllar and |»ttty 

< lia]>man, and havin;^ a liceine suhscriht'd hy tuoof 
the coimnisdoiiors for the lime heini*' Rtr licejjsiuif 
hawkers, dealers, and jX'tlydmpnien*, f;ranted to liini 
to travel and trade witii two horses from town to 
tow'n, is.,c. did uidawfully let out to hire and lend the 
said !ic( nee s(t to him "ranted, to A^it, to one tienja- 
vtin }rdih‘/, the term for which the same was "ranl- 
td not hein": t'xpired; eontrai'^', kc. 'J'he second 
c(.mi( aJlei'(‘d that the defendant did unlaw’fnIlv'A y/f/ 

tj 

the lijcnce. 

It appeart'd that tin' <lefendant is a coal merchant 
in St. Catherine's near tlieTower, and lhathe Avas in 
the iiahil <.f (in[>lo)i«"; IVorhy as his s('r\ant to sell 

< oals about the sfn els from a Ava<’-"()n haviiif^ his 
(defendant's) name |)ajnted ujjon it, and drawn by 
his horsc'-. Wonhj receitt'd a c/mjinission of -Is. (Jd. 
a chahhon upon the co:Js he sold ; and sudi as he 
could not dispose of, he brougiit back totlu' defeml- 
anb If lie e,av(‘ credit to any p(Tson it was at his 
own lisk, as he was always obliged to jjay, uj>on 
his returnhome, forrtll that Avere sold. Upon these 
occasions Worhy carrical about with him a licence, 
Avhieh his master had taken out in his oaa n name, 
and had delivered to him for the purpose of j)ro- 
h'ctiu"- him. 

person, or aiy? lHT?ncc in which is granted, shall each of them 

his or her own real name shall forfeit the sum of 401. to he re- 

not be inserted as Ihe name of covered,*' &c, 
the person to whom the same 


kmu 

JloiJi.SON 


The 
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1SOO. Tlio Attorney-General insisted that t))r <h ft iidaut 

-])^ri i'n-tim-d the penalty by thus handui};' over his 

Jioiji.iov , ^ Worby. 'fhe object of the statute was, to 

Fj.omlk. “ puvfnt any person from Inuin^ the oj)portunities ot 

committing roi/ij(’ry and fraud enjoyed by hawkers 

ami jiedhirs whose chafacter had not been invcsti- 

g'Ued and vouched for. This appeared clearly from 

thesixth section, \\hichenacts, that luforc anypei‘ on 

sltall be entith'<l to recei\(' any licence to trade or 

% 

travel as a hawker or j»c<llar, he shall produce to 
the commis.sioneis a certificate signed by some om, 
clergyman ofliciating within the parish or placew ill' 
in which lie has his usual place ef residence, and 
also by tAVO rcjnitable inhabitants of the said parish- 
or place, attesting that he is of good character and 
reputation, end is a lit person Vo be licensed to exer¬ 
cise tl)(‘trade of a liawker, pedlar, and petty chap¬ 
man. But this cl.inse wonM Ix' rendered entirely 
nng'itoi y, if a men; under colour of licences granted 
in his nun nai.n, 'on!d |>e',id onl his ser\ants, who 
might bf' men e-f the most iidimious character. TJic 
liceiice nns pii-i nid, and could only lit* used by the 
person lo w Ilian it was graiiud. 

Oarrow, covlra, maintained that the act went no 
fartle'r tluin to iorbid the lending orli'lling to hive of 
a !i' i 111 to h(^ used by another as a separate trader, 
an 1 for his owaudvantage. Wurhy here rcpri senled 
the defendant, and the licence might he considered 
as having been all the wliile in the defendant’s pos- 
si'ssion. If the person to whom a licence was grant¬ 
ed should be taken ill, could it be contended that 

he 
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ho ini_i>ht not send out his servant ^'ith his carl and 
horses to soli his «' 00 <ls until his reoovery? Tito 
ni<‘!inir»g’ of the Icgisltitiiro could not he that tin' 
hawker should be chained like the drag-statF to Itis 
cart. 'I'hore Mas a sutlicientsecurity foi the servants 
in tht' character of tlic master, and he was rcspon- 
sibh‘ for their acts. 


Lortl KuLCNnoROUOH.—The declaration stales 
that the defendant Icl the licence to hire, and lhathe 
liul it. Wo must, therefore, consider whether he dhl 
either the one or the other; not whether what he ac¬ 
tually has doncousiht or ought not to have beeupro- 
hibit< d by the legi'-lature. It appears to me that in 
sending out hissm'vant to sell coals with the licence, 
he neither let it tcfhire nor lent it. He cannot be 
said to have let it to hire, having received no hire or 
reward ferpartingwjth.it, iroriy, instead of hiring, 
w as himself hireil. Mor can thi»> be considered a lend¬ 
ing. Loiding may be^lelined a gratuitous.bailment 
of a chattel to be uSud for the benefit of the person to 
liom it IS dcliuTcd, lleie, the supposed borrower 
(lo(s not derivi' the lienefit arising from the use of 
the lici'iiee. The coals were sold on tliodofendant’s 
account, and he received the profits of the sale. 
Worhy's commis'''ion can only be consiilercd as the 
wages of his lahonr. Perhaps the licence was no 
protection to him, and in that case he might have 
been liimself prosecuted for trading as a hawker, 
w ithout/ or linder colour of, a licence: but I clearly 
think* that no forfeiture has been incun-ed by tlie 
defendant. The certificate certainly looks as if the 

legislature 


1809. 

](u)>UlUN 

r. 

Flu^ver. 
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1800. 



ilo/Xf )OX 


V. 

i'LOMZH. 


had nioaiit that (he licence should be |>(>r- 
sonal; but this conjecture cannot extend a penal 
statute beyond theliihits puinted outby the enacting' 
clause, or nauler a rielivery of tin* licence to be used 
for the bnieiit ol‘the o'.Mur, a lending or letting to 
Jiire. Freni a I'oniiiiunication I have had with the 
Ciiini- livRON of tlie Fxchefpter. 1 tind that a case 
like the present occurred a few jears ago in d-at 
f/()urt (<i). It liaving be<*n ruled at Nisi Prius that 
the action could not be uiaintained foi sending out 
a servant aviIIi th<’ licence, a new trial was moved 
for; but the Par-'Ns W( rc all of opiimm that the 
case did not ronie within the :u t of parliaiueut I 
should hoKl inyst If bound bere by that authority; 
and if perfectly corresponds with my own opinion. 


Plaintiff nonsuited. 


1 

The AlLorncif-Gcvcral and Gurney for the plain' 
tiff. 

# 

Garrow and Latres for the defendant. 


[AttormeS) Ledatc/c aud iVist," 


(a) Chamberlain q. t. t. Hill, H. T. 41 G. S. 
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E^ ANS q. 1 . r. 1 I#;ntkr. 


Momtny, 
DeccBibtT i* 


T^EBT on o Eliz. to rorovfT ,30A tluMicrla- 

ration allo<;<'(l the di^fendant had tdrfcited hy 
einploying in the hn^it^("<sot'a carpenl< rfor lonioiith.s 
frojji tlu* null day of iVIay IhdR, oik' J. II. who had 
not served an apprenticeship to the said trade. Plea, 
iit7 debit. 


Il appeared tliat (h(> •h-fendaut luui (’luployed J. 
ll. in the nianner alleged, from the 18(h (if May 
180ni(>the ir)tli of Si'pte.iiber iJJOJh d'he diad tra- 
tion vva^J entitled liviu rally of Michuehnas d\‘to!, 50 
(loo. IH. and tlie writ wasnvlgiveir m evideiict. 


Til .in at lion on 
5 I h/. I )r ‘•ct- 
lo i^ork a 
|outi)r\n) tn 
btis no( V M\ed no 

the phiinfiil (nn- 
nol n co\ei aii\ 
[lODoitv that Ii.iU 
bei 21 im ninM a 
befor<‘ the 
roinmci i enient 
o{ the *.1111, 
ahliou^^h tl de- 
P nd jit <ontt- 
nuidl to finplov 
the san'e j< ur- 
{ie>n<an uMliln 
the year. 


.Arr/s for the dideiidant contended, that his client 
could not bf' liahlc in’liils acliun for einpioyiiiii the 
joiirneyinan btd’ore tlie dth ofiNdveinher lUOO. 'riie 
statute imposed a pdiaiiy ol'^JOi- amontli forseth’ng- 
to work a person win) bad n>d served an apprentie(> 
ship. Therefore eaeli moulh that lliis was done con - 
slitutiHl a distinct otlence, ami hv 51 E\h. c. 5. t: 5. 
ail actions brought for any forfeiture np(tii a penal 
statubA thehenelit whereof is limited to tliekingand 
the pnv.sceiilor, must he brought within one year after 
the ofTeuce is committed. 


It was suggested ondhe other .side, that the einplo}'- 
ment oC this person frotii June 1508 to Septembtr 
1809, was a contimiod act, and that the .statute there- 

t'OTO 
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1809. (lid not Ijcg^ui to run till tfto 15tli of .September 

—V-—' i you.—But 

Evavs 

r , ■ . ' 

i^^J^TEK. LoiJ Ellcnhokough said tli('statute was a bar t(i 
all the penalties that had accrued before 0th Novem¬ 
ber 1800, and the plaiutitf had a verdict forthose that 
acerned buhsecjneutly. 


CHarroiv and Lawe‘< for the phiiutiff. 
Jervti for the dehnidant. 


< 


\<toriini, 10(1/ .] 


It iSj pnhap^, fortunate that 
there is not much inJucemcut 
from pecuiiuiy tonsukrations 
la bang an action on this sta- 


UitCy as the plaiutiif cannot re¬ 
cover for hu own use more than 
12/.*'and he must pay his own 
costs. 


* 


Weihjo 

Dicimbci 


W VTSON V. VKS. 


A patent^ dated 
lOth Mdv, con* 
tamed a proviso 

thit <1 !>||CI lill.l* 
tion should he 
korollcd within 
one ealend tr 
month aert and 
immediately 
after the date 
thereot. 1 he 
•pecihcathm was 
'■ uiroUrd on thr 
after the date ut 


rOlIIS tvas an action on the case for the infnuge. 
luont of a patent. 


Thepatent bore date 10th May 1808, and eontained 
the usual proviso, tfiat a speeiftcation should be in- 
rolled “ within one calendar month next and iinme- 

I 

ICtU of June followio^.^Hetd that the month dKlootbe^a to till tlwday 
tl.c pitrtnif and that the t^pecihcatlou was tu time* 


* 


diately 
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«9i» 

’* (liately uftor (he datt tlif'reof. ’—specilicaliou 1809. 
Ava's not uirolled till the 10th of .fuiie following* v ^- 

W ATiOS 

* t V. 

Park for the dt'feinlaiitinsUleil tlmttlie pah'iit was PtAKs. 
\oid, the speeilieatioii not haviuji-boeuinrolled on or 
before the ytil of .I line, when one caleiniar month 
from Ao dale of the patent expired. The mouth 
must heffiu to van from the lOthof Mav, and inolnd-- 
< d the wliole of tJiat day. It therefore rould not 
extend to the lOth of June, tln re being a clear iiu- 
[xjsfjibility of two days of the same number being 
eonipreheuded in one calendar month. 


Sdiripi, contra, rein d njion Thomas A". Pophani, 
AL I Ell/. Oyer ‘JltJ l». Moore, 40. S. C. The 
(juestion arose there upon the statute ofinrolments, 
27 11. 8. 10. Avlnrh enacts “that the inrolmeut 


" sliall be maile icilhin i>i.v mont/a iie.it after the date 
“ of the deed. ’ Tjie ftuh nture in is^uc bore date, 
.0th October lour; it aads inrollej in chancery onfhe 
‘21st of March lo-38, nlinh A\as the last day* of ♦Jie 
six inondi?. ri'ckoning days to each month, and 
making the day of the date e.tr/t'uie. Tin* Court 


held, that the indenture uas Avell inrolled, and that 
the words “ next after the dateof the dyed” Avere ex¬ 


clusive of the day of the date. 


Parkin reply, urged, that kiTb.d case the Court 
Avas bound, if possible, to sOppoi t tin' A alidity of the 
deed against thegrantfW', whoAAasa subject; butlhat 
the grant here being by the king, Avas liable to a dif¬ 
ferent rule of construction, and that it had been often 

< decided 
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CASKS AT NI.SI PRICS. 


180!>. 



<K*ci<l<‘(l Ih.'it Mjicri* it period wits to l)eiv(‘koned iVoiu 
4( llfo day of (lie date was inclusive, 

« * 

Ja)rd I'aa.cMioKoroir.—It used to Ik; liold that 
‘ from the date,” iiieliides the day, and “from tin 
“ day of the d<ile,” e\( Indes it. But since I lie ease 
of /*n^■/l 'r/ic Duke of JjC('(h{(i), thi'sc forifrtd dis¬ 
tinctions hav(' Ix eii done aw ay, and the rule of'^-ood 
sense* has heeti e'stahlisln'd, that siieh words •'hall he 
coiistrned aceordin;^ to tin* im'anins;’ of the [larties 
who use* them. 'I'lie ease cited ujion tie* statute of 
inroiments J think isexpi'cssly in point. Tiiat shews 
that tin* da) on which the patent hears dale is not 
tolie re(‘k<MK‘d. Tin* month th'-reibre' endy h(;,;anon 
the llthof iMay, and included the lOih ofJuni', the 
day on which tin* spocitication was inrolled. 


Th(> defendant afterwards had a m nlict on tin 
merits. 


• • 


Jkjtui'row and Sclivyn for'tlie pl.iintiih 


Park and Cooiyn for the defendant. 


[AttoMiB*', Slopcrm\^ namilhm*\ 


(fl)Co\vp*7H. ^ 

But where the conipufatiou 
of time is lo be ni.ule from an 
aU donCy the clay un which the 


act is done ts to bein 
the reckoning. Ca'-tio v. llur- 
dilt, 3T. K.^d23. Glasbington 
T.^ Uawliua, 3 Bastj 407. 


Taunton 
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Tvi N H)\ J . U [N'l. 

;ui ;wti()u lor rnnuDal (•v)'i\('r>alio(i 


T«» prn\<‘l!ic inarria^olM'tsvoni llu- j)l.iintin’a'Ml his 
v.:fo, > ( l.'i't;j mail \\as < ailed, who savoi. !* el !'(• had 
liMloruKd the (.-Kmoiiv la IIh' ^'hnjnl lioif.d lUlla* 
''I'l/M 1 ii oi la)\m>N ; ;*ud a « o])y of the' t< a,, te i v a > 
pat 111 , sfalm^ lia pai (u s to have Ik cn ai.inled Jii . 
10 li-i 'tar it}'I Hat lliis (If )<> \ i.ia'i V ho hi'ieai:;'d 
to a distant f»ai i-'h, did not kii >w w.)< thi i ni:‘'rit - , 
liadlmi! aonllv ',oii aaii/i'd, nad haoiis pj-< hair,.«' 
ai tla < liap' i at rjai shoa : and ,it in d. no le^isj* i ,d 
m.riiam ^ or haaas was piodu td. 


P<()L lor t’aedefead.ml ol }* < li d, thal tin*plaint..I 's 
main.11^. ippr.ued to !k lav.ilirl nn ki slat. 

I hd. wl,i< Im aai fs* th.it all m.o i; iti( ^ solemai/'el iii 
."!> olla 1 pi ife than a e Ini' i h orioiidie eh.ipi i in r<' 
1) mashave lu i a a a.div imldish' «i, aah -s Jiy . 'uil 
li< t ’H (' t'luni the An ldnsho[) of i hnitr ibiirj', hall la' 
\ok(. JSoividriKr l>. av^ i;i\< a of (lit fadjiii .Otoii .li 
I) mils m til!''eh.ipi I, the Jud';e mast jir tk.,( 

i( w,is likellR ehitjieliii lla* iSaroi/, or theeh.rja is ai 
till' liois of Court, ia whieli biuaiis bed not been 
a>ually piililished before thepa'Tiii^ of the iruiina'^e 
;a t, and iu whiih laairia^t'.s tauaot now be hi^ally 
sob iii'a/td. 

m 

Lord J j.i’rN RORoi on sei nu'dlfieons rli rtln'obi y - 
lion as will fo'inded; but said he would allov, ! a* 
VoL. U. X tii.d 


Ti 'w. 
Do< Hit lit !» 


ti} til < ii 
( 11 11 I t k 

1 < I it •> 

n .tf L 

tii/( < 111 a 
(} t{ w, lit 

I ivi- 

* t 1 it I .s 

» » < ik '' 
pu) i *1 t it 4 It- 

1 )04f fbt \ ,1" 

i |i i-- 

it i » t 

t 1 * Uti 

i I lir Hi Ui i lit 

J t t ItV j) <>- 

i [<1 (k{ I 


1 1 1 

or 

III 11- 


kli 

tn , - 

. 1 


1) M t 

1* t t 1 

i 

V 

1 ^ <W li) 

1“ 

ll < 1 

u . 

‘I f 

1 r 

i( 

1 r 

t)f 1) * ii 


ti 1 ii- 

1 (i ( 1 

ail 

< 

a 1 1 > prA^ 

.t 

l> MM 

< 

I «11- 

1 t II >1 

) 

iV li¬ 

In K ^ 

o 

lt AVO 


1 

f* 

<-1 'I* 1 
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a rit 

si>U in’/iil 

mu 


} () 

Ml It 

I 1 

1 1 ( 

I 1 t 0 

ut 

Utc 

)on »• 
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CASLS AT NISI FRIl S. 


1809. 


Tal ntoh 
WyuouN. 


triiil <0 prnceo'l, so lliat (lie plaiiiti/i' niiuhl in tin* 
inraii to tjto 'J’o-wor of J.ondou to make iu- 

fjuiries conocriiing tioi^ eliai)el. 

Somi^ (imo after, tin- parson alk'uded wlio regu¬ 
larly ofliciales there, and produced ar<'gi-1('r of mar¬ 
riages, going back to tlie >ear and a register 

of the publication of banns fiom Hie yearlT-el, v. hen 
the marnage act passed, lie likmvise stati'd, lliai 
%>i)ile he had knonn the cliapi I, marriegi s had lieeu 
ficipienlly ]terfonm d in if, and lianas proclaimed. 


Pot k still objected, that the evidence \\as iiu-vuf- 

d 0 

lii’unt; as n(i|\vitle tanding all} thing that had been 
provid, banns inigiit inn ■/ lane In cn ])roclaimcd in 
this chapel before the passing of the act. 

Lord Lm,r.M(oi<ct(..ii.— As bann-, apjieartoliaio 
lieeii fr{‘quentl_^ pnbli'in'd l:ei\‘(>\. r Miicethe passing 
of tin- \narriag<‘-,ici, t will pr< suine tliat the> vx'rt' so 
before. Tlie ri'gist' i' prodnecd begins with the )ear 
1751; Imt thi" cinmmstanci' is accounted for bv it.s 
being lU’cessary Iben to begiji a new register of this 
sort ai'cording to the fmin prescribed by (he statute. 
Banns wen-most probably [inblisliul previously, and 
enten'd in a different register, or pcihans not regis¬ 
tered at all. Snllicient eviilence is uow adduced to 
found the presumption. However, I cou.sider this 
only a.s a primit facie rase; and ] am ready to re¬ 
ceive evid<‘nee, that before the passing of 'Hi G. 2. 
V, 3d. banns were not usually jnoclaiined in this 

In cas('s of this sort, where the marriage 

has 
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ins In (.11 )sol<;iiimzefl ui a oha]>el, 1 Ik>|)< tho plain- 
ml uill ct^mc pippaud Mith the ro£?ist#^i apd other 
c vitlein (' to vl'( \\ (liat balin'^ aic now, and havt 1« on 
nsiiullv ])nblibln*d tho](. soiu(*ro«ndation "IV Kflotf. 

ol tins soit, I cannot ibun auj presumption that it 
IS a fhapr 1 in wlntii maiiiasiOT. maj be hu\tnlly so¬ 
le min/i d attoidingto tlie punisions of the inoruago 
ai 1 . 


'rin jdamtifl’had a \(rdKt. 

'rite Attarmy-dlinehaJ, (Janon, Q.ml Dunijner (or 

tin plaintiff. 

• 

Par A and lUunyati loi the d tindanf. 


[ Vilofiut , lihiU nnd i* aU ] 


]n /?crv. North fit /, J) 

65s tli( coiir^ of J\- 13 dtir*- 
nnned ihdt by pubhe di ip' I 
111 hith f) iniij !u>c hcLn uku ilJy 

piiolisiudj ’ Uii JitjisUturcmtdnt 

a chaptl cxisim^ al tin* tinio 
when the marriage act passed, 
and in nhicli banns hnd tlicn 
bt en usually published; and 
consequently, that a marriage 
solomnizcd in adiaiul erected 
since 2 G G- % U void, although 
banns have been Ircqucutly^pub- 


lishtid -^nd m Uihgt s dc fa /oso- 
It mnj/td tin r* from.lhc tunc of 
(tion Uu^ as in ui> mar* 
rid. 3 ( 1 , tioin >.51101 inti and inid- 
^iitciu t, hari bttnsoliiniii/id la 
such diipds, aits have from 
tiuie lotnnc been pas'^td (oieu- 
dtr ihrni valid urulti ccrtaia 
rislnctioiis, and to tvempt the 
olUuatmg cltrgyitittv from the 
penaUks they hud incurred. 
See al G. J. c. 53, 4JG. 3. 
c, 77. and 48 G. 3. c, 1^7. 
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\l)H)l u\i f 1 I I 1 , s IN I ONDON 

*r *■ T»* rr 


1 U ^ 

Dif. 


\\ r! • . V IN / ' \' ■> 


A mm I Liotn 
(f iiU r wit n tiu 
ini 111 ^ of tt t* 
liaiiknipi 1 itvs 
b> iiu i( I^ I 
]»u !{( tilt ttr' to 
ll tU 111 it 
for W fll M W :! 
t > bt ^ lid i< • 
Cur { li t j I i* 

Mirt nn f \ lUo, 

Jic Iiiti) (1 b( (] 7 
p i),int toi 4d f- 
' i i* ah tl 
I) i tivni r 
))iiblK b ith < tf 
/ u un 1 id \ u h 
Ui w i<t ) lilt ti 
fj mtm fip» 


mills .UM ll uM» - I *1 -V *lu l.oni ( liaiir< 1 
^ loj, i » Mv '>1 nit' * ^ * !*(J M.is i l).niLn»]>< 
on iho -<l Sf vf mJi - 1, s\ \ i» la to jii udi'l wpnn 

tho qfusluMi, ui I iti I t e)I<^j<h»^!v Imim *) 

^\U!un tl.i iH ui ^ <15 t ^lanknipt I tws 


Th< .ifiiiui.ftivt \A ) OoidliM 

cMsnln \kiiiiii 'IS') 

1 if tl })({\v( < n inni 


(>/// ! 
(tlifl i 1 

]*1 > Mt . 


^ '1 ''j 


i xf* a \ » 

i 

,1 W !•' .<) I I 

(> I Ml 


I ». ! I >!(!'< , > lilL.llK .it 

, It sit tn lit < if the 

' t 1 * . N I I ill >i th<* 

' «'"■• ll '1 l.C is to 

1 i!m ^’h|' 

( . (I'.KHI — 1 hi jli.lllllltl llkl'- 
illlt lit Is JOIlit tl ll.Ult Hi 
it' ol thi sput vh i( ti I tooli, ^vlll^ 1) li.vl liiiri 

(I to him .th.l <ut itlii i p< 1 oil toi* this piiiposi 
till hii(i oi till lit Uti I. 


iii.iti 11 ! I <' «' < ) I 

lx j) '111 i >' f Sv > 1(^1 
MU lit ^\< .mu tl i'll ‘ 
Mlsl < 1< I tl (I till till U 


1.1 111 I'l 1 I v.Tio«()i OH 1 nh (1, til't V/tJhams \i.is 
not Mithiii the I .mkinpt lawsh^ ii.isou ol iitlui of 
flu"i' ti.uis.utioH'-, and b.ud, tlut a buiiduig in a 

Jiiajj’s 
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Tuair.s own lainl. ior^^^Iltovor purpu could not h*^ 
ron^dch‘r(*d a uuA 

4 

Verdict for llio deiludanl (a). 




AVii 


hXIV£NS. 




5 


* 


* 


One of llio w\iV(' ^ 5 ' 'o ‘“vaniiiicd <ai tlu' roire 

dh'i apptan^d to 1 o .,o'^idn.Oik flcTn'uu* u{)ou 
ill. plainfitr fv ' l!io'• >j! Mild, ^viilcliiic lau! iu)t 

j)rf;\( d nndi'V tk(* contin ' ^’oii 


ll U.U' C03lt*^*)d' d c *] k 
he ( am«* t > op’ * 

whicli Ji(^ was (orrcoi.v > 


f on wdt- 

P> * <.. nn*ur 

vio* ad 


A J (3in j ofa 
iMIlklUpt 
ll i not p!<.vt a 
lit-' (*i ht Uii.i« k 
2<1( « Ol.DU vflUil 
1 1(1) \4«l I tit 

V\IU '!0'>*ip- 
pm ' tlM* ' oin- 
k) I ivn, riUituu.:i< 
n<.t li> int rt'a-*.' 
tin' e>ldto« 


Loi<] l^Li.cMio’ ■’ ! - \ cnMlijor (H r](,ivivi»u 

iiu'ouijieteiit V Ua- - Oiun tl!;-’iand ontofwiiich 
ho niay r('C(avc a oivId‘itd; iutr * do not'-cc why ho 
should not he allowed ^ wi;d hot ly *'{>es to 

support the comui n, o. of a Ca h he h i dt aKiiU'd 
hinisrlf. It nKi;> h* i eio < e-'*atnj 'oi<s for huii 
lu ]>e allowed lo stn Jm> d ^ ‘ r > » uoiu {vt'rsou, 


((/) Sec all the cases npoa 
tlii’i subjeetj collected ia Sution 
V, Heele^^ 7liabt, 442. ia wiiit h 
it M'as at last si'Uicd, that ihe 
proprietor of a brick ^touuU 


ma.N \ t ‘ then* fur Ue, 
■vvie' a V . - ^ n i^a 

i?s' . haoKt te “C'Oa 
aiU. iSp' *'»'pito'ha t *.,/ 

I ' . "xv* ^ tiv l?:ak». 



OS to 
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CASi:^ AT NM PIUCS. 


1S09. 


j M 1 
O. 

SintNb. 


ns lo rtc< ivf nduideiulnjidirn coniuii‘'sioii ofbmik- 
Mi(d out n^aiiKsHiiiu, 

Till' witness ivas eMiinined (I/). ^ 

ff 

(iarvoiv and Mnrryall for tlio plamlifr. 


Alioni(if-(U tL}i{! n>*i ''''!< rllu (kftiuu* 


t 


{it t u , 0/ ii W / iti 1 3 


(0) A rr({i» t*' u i'' ^ 


1 * 

' h M 



an 

ni n « 

iti t 

' 1 

f \nl< 

t( i J t / 

11 

t I 

lup’ 

\ti hi-> ollnw 

tin ^ 

mU 

(yy 

f‘> i U l» ISf 

ttf 

t\ J 

t IntUlt u oi t(i ^ 

n. 


lJ7. 

Out 1 w 

f Vini 


solJ ht-. th I i *' 

' t , 

) 4 

ii 1 

v.(n f 


( 4 

*oi 


( 


btluj- i;ono. riiani;(i ^ i’lif 
J in j Mr V\ iM. j>i» H' * ^ / 

I HI all c *•, (ht iiuonijH 
l( a \ ni lilt (t* (lifoi in iv i'*( 
i I < J, / j In j U a‘'in^ Mii 

!u f , \ .1 nnt . n't i'lO {{» 
. ‘ ;i Aiiibin^'t v 

1 * ’ n f .K. 'I til'). U lultv. 
s V ( If n fill s 11 

< \ 




Wf i u S i ly 

Du. JJ. 




A m< n l> int 
f iTiMiuonnalc 
OO h 4 OHii < - 


A C'TION liy llie drnAM r :md pnxecofa billoi'i v 

ilifmi>i av;,aiiist Hie acceptor. 


|i inf’' u (fiiint. 

If in) Incrsuiio 
ha fu rn lll^ 
n«nr ot i i leilc 
\* h(i h i> no 
fo Ip aon III 
pmin^ «i ^ 

hifC ( o tiimu > in 
*tho Older ui UUv tht ticik iiiu^t bcjoiucd oixi |)lainliU» 


The declnrafiou sfufed fhaf the pleiiditr drcAV the 
hill hj the name, stile, and him of GhuIou and 

JfKif/li S. 

'*y 

re^ei.t a /.\Pfl s il'trv, JTtld C t( in lo action on a btU of payable to 
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It .'ipjK urcd lliat tho plauitiirtnidiAj ujuicr thofirin 
of (iuidoK (uk! Jhighes, metdioaei! in tbo bill; that 
hr iias no j>avtuer w]u> [>:viii(;!^ja!<;s in (!u- protit.> of 
iiis1ins.int>,<; but that he ha.^ a ch rk of t[»eu:uin; of 
Hughes, at a fi.V(Hl salary, who is'liehi otit to tho 
woi l<i a.s liis partner, aiul is giiierally considia'ed as 
such. 


"fhe jifforiin/ (vi'.’-crH eoalcndrd llial ffi’Liln's 
M ’;t h> havr licrn jtiiiHiI a - a *jart!- r mi articai* 

* r* ^ 1 

ImiI j'MJjtly witli hijo aiui cauir^ pn^- 

p'U'u.U'y show thal^ ho mom j .>t < /->/( [)ill (ira^ai 

iiidiv usually i)\ Sis' hasoa- .mSm*- 

li'Mos d> au aohoM oii :i lad draui* bv Jii.' j*ai;i»or- 
slbp; but, si*r bad :,o roasnu lo a!avj;it»o that i]\r hilt 
ih'olaroi! \s ib Snpj»nsos!o> 

Iiad a (Ji'bt dar M> do*- isr iiiu', iiov*' (‘tUud 

ooi i( oil* in a ^ r''\MS'^3^ I*' would 

• , 

<-l4'ari V ha\o born , ■ - *. 4 '■ b w. 4 d!( Jiib: and 

a rob-aso IVtaoi bau woli• a.- * ■ '"-s'io..ou.da-d ibo dubi. 
Hi* '.vas liabh’ lu auii as to ;dl 

(hos(* who dr'uit uuh ! o - a oojuti'<udira!: 

jtuviy ns much as if tijcn- ii;n! !>« .■ ,i ;ni <'(p'id par- 
tici])aliou of {U'otit and loss betweeu the two. 

Pavh, cmitra, insisted tliat iho case stood <‘xactly 
t]je same ns if there liad been no such jierson as 
Hughes ill rentm nalura. The names in a lirm are 
quill' iaunaierial. I’irni.s sometijnes continue im- 
diaiJ 5 ;ed for gem-rations, and when the names of the 
real partners no longer correspond \t1th ?u‘y of those 

X 4 ostensibly 


IftOO, 



(i(t)UJUN 

(7. 

IIOCSCIK. 


t 
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1800. 
c 

it inujyi 
V. 

Ilouso.v. 


CASt'N A'r NISI PRILS. 

o.st(‘iisibly J\tsoiis a\[jo deal \vitli llie lirui, 

li'jerefere, ooutraci only ^villl tlio.s<' r<'ull) eoinj)Osin,a; 
the partiH'r.shi]). It very eoiiimon i'or men, triidiui;' 
by t]iemst‘l\es to add A Co. to (heir names, and it' 
insl('iid, tln'Viulded tin'nam'- of another jx'r.son uho 
laid no stian* in (h<' business, (he le^ii! eti'eet must b(* 
the same. 'I'in jdaiiitiir alone had tin' b<‘iKtieial in- 
t< resj in the bill, and he had, therefore, a rij;hl »o 
sue ujxni ii l)y hii'iself. 'j he <!ef( udant Mas ]iof in¬ 
jured. '^I’lie (h ( I'.MaJii'ii her lidl in/(ieeof(he 

billon Mitieli tie-action v, as lu’onaht, and if six-had 
a .set oiij six' mi” hi -i',e it in (\idenee. 


* . 


Lord Ih.i-i'N<,)!.—Theie beinu; such a j)er- 
.son as //x” 7 n'.s. I am clearly of oj>inion that he oiiL^ht 
to ha\(' been joined as a' parim'y. He is to beeon- 
sitlered in all ri spf'cts a partixT as])et\\een hims< It 
and the rest of iheMorhl. ,l\','S(vns inn'ad<'had bet- 
t('r be very < .nitious-how ihev athl a tielilions nanx' 
to their tirm, for the juirjaiM- of ”i)iiiini;‘('n'dit. Jlnt 
M here llie naux* of a n .1 pei^on ts inserted, with his 
fOMi eonsc’d, [j malit is uetw!) i an^reeiiunt theit 
may lie h'liwee'' i"»ii and {ho'e who share the jn'oill 
ami loss. 'rix'. i.e Mjn.dly resjmn.abh', am! the 
eoutr.x't of one !•. the eontraet of all. In this ease, 
t!x'declaration states that the <)efendant pron.is(‘d 
to pay the money speeiiled in the bill to the plain- 
titl’ oidy, M hereas she promised to pay it to the])Iain- 
titrjointly with another pcrsoin The variance is 


i’laintitl'nonsuited. 


Park 
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Park and 3!ar) tjalt f(»r the piaii'tkT. 

Tln‘ Altorncy-iimcral for llit* defoiidaut. 

[\itoiiue'', Daii.es vLHil 


I f'A Wiiii^h Caru*i, 2 fi. Bh 235 , Peacock t. Peacock, 
Hole 1 u 


and ain>tlu r v. Mak> and an»;ilicr. 


T^^J)01{SEES ai;aiii'5< drawcris of a bill of ox- 

^ c!iaiJ”o. • * 

O 


''i'lu* dt (laration slatod tiiat Iho dof ndaids “ niado 

• • 

lli( ir covtaiii bill dl' oxohan!;*'uvritinir, tiioirowii 
properbciiij? tlin'o.isiiiu ^ub^cnbod.” , 

% 

Tin- bill uhon pro(*utod ap])oarod to bo drawn in 
tlio (U'foudant's firm of *• iHar^ (.)’ Co. 

Laivcs objected that this was a fatal variance. It 
would have been euoujrli if the doclaralion had al- 
Icqed that the deft'iidaiits drcvv.the bill according to 
the cnstoni of merchants, or it luij^ht have added 
“ by the stile and tiriii of “ Mars ^ (Jo.” or “ the 
stile and fu’iirof Mars Hf Co. bein^ thereunto sub¬ 
scribed.’ But to support the declaration as actually 

flamed. 


jsoa. 
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lioUl»ON« 


TIainrfa>, 

Vti.iU 

fn nd af (ton 
a^: Mti"! iJ 
d» iwii nf .1 hiH 
ol < ihf- 

< lardtkuu 
‘'t.itfd, that llic 
(it f(Mtt* ‘its lUHtie 

the hill, ihtir 

owiip oper 
h(mfl\ hcipg 
th» re ui to iib« 
stilled ’ lo 
tuc iy (IK ir htiit 
of V. ^ C’o- ^ 

to tht bill*—The 
Jiiugt rdii^eii 
to i.omutt lot 
the vanadve. 




JoSi s 
and aiiuthcr 

V. 


Maiu 

and another. 


f 


A bin of ex¬ 
change exprcs#f^ 
on the race of it 
to be ** fot vulut 
deltvtrcdf' !«* 
itated in plead¬ 
ing to be “ for 
THlue rei eivcd.** 
Thin iMiOt a 

piatermi vari¬ 
ance. 


CASES AT ^'IS^ PUlLiS. 

fnitiu'd, it wofild bo iieooshary to produce a bill 
sifiiK'd b) both (ho flofi-udaiits as diuwors. Bills 
mast be so drawn, if lljore arc two dnnvors who are 
not in co'parbiorship (a), and tlio bill declared n])OU 
-must be tak<'n lb be of this description. This was 
like a ca.so before his lamJshif) two or lim e \cars 
ajjo, where, in anuclion ajiainst the drawe r of a bdl 
of ('xclcan^e, tlte declaration staled that the di'ltnd- 
ant’s oil n proper hand was llu n unto subscribed, and 
it turned out thal tln'hil! was drawn bj procHratiou; 
whereupon tin' pl.iuilili'was nonsuited. 

l^ord ELi.nM’.OKoi't.n.—It was inipossibli- t*o s;,y 
that the han<l of the a:',('i!( who signed lh(d)ill byjn-fj- 
euration w^as the prmcinars ow n propt r hand. Hut 
In-re the proper hand ofoin- of the defendants is .sub¬ 
scribed to tin' bill. The o.ih dilheuliv i-', that tin* 
w'ord is in the [)IuraI. Ik.d d b<;en “ their own [)ro- 
per hand,’' 1 shouhriiaA e e!e,.rl\ hold it suflieionl. Vs 
ilsiands, 1 enlirUiin soino doubt; but I wall not non¬ 
suit. Pi-rlu j)-. the A may b(’^ rejected as surpliisam-, 
or part nun haAe been wrilt( n with one hand and 
part witli anotlier. Tin* defendant could not have 
been led into any mistake as to the bill sued upon, 

I'he bill was stated on the declaration to h.- “ for 
v^alue received in h-ulher.’’ On the face of it, tin* bill 
was expressed b) be “for valuehik-ather,” 
An objection being takcinon this point. 

I 

% 

4 

. . . !■ ‘ M" ' ■ ■■ " >■■■■ > n. > . . . . ■ .1 ■ I I 

* 


(a) Carrick r. Vickery, Doug. 


Lord 
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of ROO/. aiul licit tlie nnto (icolaved upon 
M.is niu'i) liy Walkir in Miti.'.liictioii of this debt. 

liord Elt.emiorouoh.—T think yonrremedy was 
t ither jointly against both defendants^on thechart(‘r 
partj, or s- paralely au^aiiist Walker on the promis¬ 
sory note. JIou < an 1 say that a note made and 
siirmd by one in his own name is the nole of liiin 
and another jier.sou neithernu ntioued nor ri'fi'rred to/ 

Pii^/, contended tiiat tie nole was sel out in the 
deehneHion aeeordmj;’ to Us import and lej^a! ith'elj 
tli.it Walker liad authority to bind Uowlestone for 
this d(^>t,*am! tliat llu'j>re,>,ninption of lav/was lliat 
he had doTH' so, althouj'h Rov\lestoiie’s name ^^a^• 
not iutrodueeil. ft was nniv isally aeknowhailed 
that any number of parlmrs mialit be bound by a 
note'drawn in tin' partma'shij) firm; and the lep:d 
r onserjueiiee must Iw* the same if a note In* i>h( ii for 
a (lartnerslnp di bt, wheUurlht' phrase t) Co. be 

employ! d or not, • 

» 

Lord ELLCNiiOiioUbii.—The import and le<>ul 
efl’eet of a written instrmm nt mast be |:»atbered from 
tlif' term.s in which it is txpressod, and I must treat 
this note as a si'parale security for a joint debt. 

Plaintiff nonsuited. ^ 

Park and ^olroyd for the plaintiff. 

The Attorney-GcHeriiliov tlie defendant. 

, [Attornies, (iatfy and 


Sj 

WUKI 

.lud 

JloAVLLSrONi 


f7(ie Mason y. Rumsey^ 1 Campbt 384. Lord Galway 
Matthew, Ib. 4oJ, 
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hllDllV, 
JUi'C. 14# 


If the (Ir.mer of 
:i forei^cn bill of 
exch had 

It) eifer*'»m Ifac 

1. of the 
"* and had 
ijo liable 
utdi to ex¬ 
pet I *) it the 
biU woohl be 
i OTK irod, a 

pioUit i^nn- 

0e< fsj» to 
f barge the 

drawer. 


Lkogf. V. TnoRpj;. 

^ I ^HIS was an action Ijy the plainli/r as iiclorscc 
^ of a foreign l)ill of cxclianQ;o drawn by the dc" 
feiulant iiit’auada, ujton C. li. Wijatl in this countrj. 


Tlic plaiidiflr'’a\c tlu' tisnal evidence in support of 
such au action, except the protest. To obviate the 
ueeessily of this, Wyoll was called, and swore tliut 
be had no effects of the defendant in liis hands, and 
that till' d('f< ndaul Jiad no right to expect lliat upon 
any consideraliou lie uonid accept or pay the bill. 


Purl' fi'i the deft I'daut insisted that the vide was 
pereni](tory and universal, whieh required that there 
should he a protest, in liie case of a foreign bill, to 
charge the ilravver, and that 'tir want of this the 

plaintiff must be iiousuik d, 

« 


Oittrow, contra, maintained that a proti'st wa« 
Tuerel) |he modi* of giving eodee in the case of foreign 
bills, and was aitogetlier umiceev^&ary when* no 
notice was required. 


Park distinguished betwee?i inland and foreign 
bills, and contended that the latter uinst be guidi'd 
by the general law of merchants upon the subject re¬ 
ceived in other countries; according to w*hich, a pro¬ 
test is invariably required to charge the drawer. 

1 Lord 
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T.ord J'jLLENRORoiiCrH r<‘s>;reU^-(I that nolioe had 
hcou di^jM'iiM'd wilh in any c.itjo; but 'jaul he 
tlid not soe how it wavS more necessary in the case ol’ 
fon ij'ii than of inland bills ; and if noUre was untu • 
ce&sary, so was u protest, which vjajs only the for¬ 
mal mode of f 5 ivins»- notice to the drawer and indor- 
.s<'n» of foreign bills. The protest eonld not be con¬ 
sidered an es.sential pait of the rustoinof luerehants 
ujion this subject. There might be cases wln'ro” 
altliough the drawee had no (‘fleets of the draw<r in 
his -liands when the bill was pri'sented for aecept- 
anee or ])ayment, the drawer of a foreign bill might 
notwithstanding be entithnl to notice, and where a 
prot(‘st would in consequence be reijuisite; as if a 
bill were drawm in respect of cou^ignineiits S('ut to 
the drawee, or on Jhe credit of any fund which 
might reasonably be expechul to proie available. 
Blit here the drawer knew from the bc'giumng that 
the bill would be 'dishonoured, »and no detriment 
could happen to him fiioin bt mg h ft iguorani of 
the precise date of its dishonour. Ills lordship 
however expressed a wish, that as the jioiid wa.s of 
great importance, the opinion of the court should 
be taken upon it. 

Accordingly a verdict was entered for the plaintiff; 
and in the ensuing term a nde^w^as granted^ to shew 
cause why ahonsuilshould not be endured; but cause 
facing shewn,* the rule was discharged, the whole 
court being of opinioif that as the defendaiif had no 
right to •expect that the bill would be honoured fay 

tlie 
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dniwrr, lu* was not <*utill<'d toiioficc, and (hat a pio- 
V-'it was iluTciore ann(‘C0S''arv. 

.nuiuL, (t arrow Awd 1\ l^olloc/> for (In plainli/i'. 

Park and P. PoU'xk for tho di ff'iidaid. 


[ \Uoinii' , ff'iW, ; 7 td, and I tyhi ] 


/'if/i? Kukcrdiko V. nollinai^ 1 IL 10 >. IJojciS 
2 r. K. 7IJ. Caibbcu v. ante IbS. 


TImi* ia\, 
Dec. 14. 


Binkir« hniu^ 
ttCt |;tt i hills 
{**? tilt \t otn- 
u of a 

tt id f, !ir, .ifrtr 
hJiiUin;; .m 

act *11 h'lilt' 
mptrifc h.it be¬ 
fore it t (imuns- 
H n''il out, 
loilp< ■. un*Rey 

■vvitii them to 
tak o t leUilIs, 
'nhi h do not 
b lome dm* tiU 
Ufli r a < 0 nnii'*- 
sioij IS sued out, 
und art then 
TCi. lUrl ^ paid 
b> the atreji- 
t int. Hildthtl 
thev t/»re b« und 
>U HI lei 5 (5, g, 
'‘Uhei* oney 


TAAtrri\ wo \Noriirr, Ah^i»n«ps of Visrrcv, ?> 
Jianknij)!, r. Diooj\s and anoiuck. 




AjCTlO?*' forinono) liad and lf(■(i^(d, io roour 
tin siiin of .‘TJfl. paid f)_v I'/s/c/i (o thn d(f nd- 
aots after an art of bankni]>lry. 


The defendanth arc bankersat CIucIk sler ,and wore 
in (lie habit of drawinj^- bills for lltc aci'oinmodaliou 
of Visick who carried on busiin ss a( Mid/noxL H(‘ 
eounniticjd an act of bankruptcy on the IfJth nf^Vnij. 
1808. At that time (here were bills rininin^ of the 
nature above mentioned, which wi re uotdue tdl after 
* ' the 


to refund this m me> to the ^o^ignccs, and that fho r*ettnor hud <t of ^et 
e. 50,; th lould protect themselvei tti*dei (t. 2, <. ii* a- haMo^r it* 
m pSLynicnt oi bills of exebange uithc cidinar> courseot trade. 
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t!if‘ 21th of Seplomhev. On the hithif day a coininis- 



iijDuey in (jU' Siioti paid lu hy him on and a(tcr 
Ih'' 21lh of Au^usL for ihe purpose of takim? up 
tlio'-e hills, M'hich have since been paid i)y the de- 
fi'iidaiits. 


1 so«. 

( 

-y < . . 

IV 

auil a^uither 
p- 

Diaaiva 
aad daother« 


(hirroiv rontcndcd tiiNf, that the defendants had 
a riiflK of sc't utt' lauh'r <1. '2. c. RO, s. ‘itl, which 
en i( Is that here there shall app* ar L) have been 
iiinltial eiodit <»;i\en by tiio bankrupt aod any oHut 
])<M s()n, or mutual debts t>et\ve< n th(' bankrupt and 
any otiu'r person, one debt may be s(-t aeainst the 
other, and wl)at shidl ap[)t‘ar to be <lne en ePher 
side on balance of such in'eonnt, and Jio uiere, shall 
be claimed or ])<iul rt'-'pectntiy. Here' were mut'ial 
di'btv, ami there hml betn a loti'j^ eonr-'C nf mnti: d 
credit. lint upon ta^kino ;,n aecomit, the ?> dance 


was in favour of tbh defendants. 


»The action, there¬ 


fore, eonld not be maintami'd. . 


tr 


I.ord Ei.lknborouoh. —The nioiu'y not being 
paid in till after an act of bankruptcy, it was not the 
bankrupt’s money, but the money of iiis assignees, 
lie trusted the dehnidants with wlsat was not his 
own. The statute is expressly conhiied to muiiial 
credit and inutnai debts til ant/June bejore such pec- 
son became bankrupt. T he 321/. was always a debt 
due to the assigin'es, and cmiuot be set otl’against a 
debt due froni the baidvimpt. 

Garrniv next rh’iined to retain this sum of money 
luider IH (f. 2. c. 32. s. 1. Wiicreby it is enacted 
VoL. 11. y “ that 



AT MSI nilUS. 




IfiOO. 



T ^ 

and another 


1 % 

DircriNS 

atid another* 


“ fliril no perso'n who shall he really and bomi jide a 
ercdilor ol' any bankrupt fur or in respect of any bill 
or I)iJls of exchangebvally and bona Jide drawn, ne- 
gociated, or acceptedby sucli bankrupt in theusuai 
and ordinary course of tratio and dealing, sliall be 
liable to refund or re}>ay to the assignees of such 
bankrupt’s estate any money, which before suino 
forth the eonnnission ^^as really and bona Jide, and 
in the usual and ordinary eourse of trade and (heal¬ 
ing re(“ci\ed by such person of any sueh banknipt 
before such time as the person receiving tlie same 
shall know, imdersland or have notice, that he is 
become a bankrupt, or that be is in insolnnt cir- 
cumstauees.’’ 'Tin* di'feudauts in this case clearly 
were tlie bona fide creditors of tlie bankrupt in res- 
p('ct of bills drawn in liie Usual course of dealings 
betwt'ou the parties and as they ha<l received the 
money l)efore ihe^date of‘the commission, and before 
they had notice of Viuclc having committed an act 
of bankruptcy or being insolvent, they could ind he 
liable to refund it to the assignees. 


fiOrd ELLi'M’.onour,n,—I doubt whether these 
hills can he said to Jiave Ihmui drawn in the usual 
course of trade aiicl (!<*aling w'ithin the ineaningof ihe 
statute, At any rate, as the bills were still running 
at the date of the eommission, this money was not 
reeeiu'-d by the defendants in thetisiud and ordinary 
course of trade aud di'aling. The paj meats pro¬ 
tected, are payments upon bills acUially due. The 
sum in questioji was depositeil with the defendants, 
not in payment of a present debt, but to satisfy a 

demand 
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(leniaiid which did not arise till ufter^the suing forth 
of the commission. 

Verdict for tlie plaintiffs, wiiich was afterwards 
coniinned by the Court of K. B. 


1809. 


Tampun 

md another 


Digg|N3 

and another* 


Gurney and llumiington for the plaintiffs. 
Garroiv and for the df feudauts. 

L Ittoi IK***, Rusictl an I 


?7iic^/c^non T. llallj 2 T, 
R, G18. Finkciton r. AlarshaJI, 
2 Jl. B1 Bradley v. 

Claikc, 5T. R. 197. 

Stah 19. G-2. c. 32. can now 
come in question only where the 
payment ij %Uhin th.o 
of the suing out of the commis¬ 
sion, Sir S. Uomilly’s Act. 
46 G. 3. c. 135, § 1. having 


rendered valid and cficctiial, ik 
wilhstamhug any soviet act 
banLi^ptc;^, all conveyances h 
ail piymcnts by and to, and ail 
Cvjuij.Tcts and othci dealings 
and iian^achons by and with 
any bankrupt, bona fide made 
or entefed into wioie than tBO 
caknda)' won/fis before the date 
of the commission. * 


Bowman v. Manzelman. 


Satunliv, 
Dec. le. 


CTION for seamau’s w'ugts. 


If appeared that the defendant had agreed to pay 
the plaintiff 7/, month; but that there were ship’s 
articles, w'hich the plaintiff afterwards signed. 

Y2 It 


In nn action for 
smtnan’s 
th( plnuititi niaj 
under 5? G. 2. 
r. 30 givrevi* 
denre of tho 

t(j iteuis of the 

ihip «ariirlcsj 
wiLbout ha^fug 

seived anoticp 
to produce 
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180P. 

liortMAli 

Manzel- 

MA.V. 


Jtbcinj? ohjcrtccl that tlio articlis .should ho pro¬ 
duced, .statute i (Jeo. 2. c. 30. 8. wa.s cited, wliere- 

by if is enacted, thkt “ no .seaman or mariner, by en- 
li'riii" into or sipins such contractora;^reemeut shall 
be deprived of,' or hindered from usin}^ any means or 
methods for the recoveriii" of \va<;e,s asainsl any ship, 
the master or owners thereof, which he may now 
laAvfully make u.s»‘ of, and that in all cases win re it 
shall or may be necessary that tin* contract or agree¬ 
ment in wanting' .should be produced in court, no obli- 
jnation shall lie on an) seaman or mariner to produce 
the same, but on the master, owner or owners of the 
ship, for which the wag'cs shall la* d(*mawdr.l; and 
no seaman or mariie'r .shall tail in any suit, action, or 
process for reco\(‘ryof wajj(*s for want of such agr<‘e- 
ment or contract being; produ'ced, &c.” 


The defendant's counsel slill insisted, that accord- 
jn«>' to the iiuariabh* rule of law, the mariner was 
bound to ,i>ive the captain notice to produce the arti¬ 
cles before entering; into paiol evidence of their eon- 
tents, and that the object of the legislature must he 
understood to have been, to impose the obligation of 
producing them upon the captain or owaiers, afterre^ 
reiving such notice, in whose custody scepter they 
might b<*.—But, 


Lord ET.T.r.NROROUori held, that the statute intro¬ 
duced an exception to the general rule upon thi.s suh- 
jcel; and required the captain, without notice, to pio- 
diice the articles at the trial, if he would found any 

objection 
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Sir 


ohjeotiou upon them, or resort to then* for any pur- iscp. 
pose Avliatever iu makiua lii& defence. 

* ® Bow UAH 

V. 

The plaiutifl’ l)ad a verdict articles be- Mamei.- 

Jft iJC* 

ing j^rodiiced. 

I'hc Attorney-General, Park, and Pspmass^e for 
the plainliir. '• 

Garroiv and Willey for the defendant, 

[AUornics, Uipp^tiQKatn and 


5 G. ‘2. c- 3Q, § 1. requires 
that the a^ieemcnt for scamais’ 
\\ ages shall be ii> wnniig, anti 
tius written document is neccb* 


Farily in the custody of Uie 
iniiitcr oi uwucis of the 
Sec Abbott on Shipping, Part 
IV. c. 1. 


Stilk V. Mvrick. 


S \y^ 
Dc( • i 


^T^mS was an action for seaman’s waaes, on a voy *“ «pr-%pof 

11 . ” a I ♦ ' »i - 

:ii*c from London to the Jiaiticaud liiick* or<ui' ^ u » 

^ d<*c*.*,au - 

^ capui n Aiig 

By the ship's articles, executed before the com- otinVx^t j'^i.piv 
meuccment.ofthe voyage, the plaintitFwasto bepaid 

* 1*1 '^ev \«hifh 

i4 ivcho* 

come dur to t'lera among the remainder of the crew* Thhpiouiute i> void for nani of t o^yticrnuoih 

Y 3 at 
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at the rate of 5/. a month ; and the principal quer<tion 
in the cause Avas, whether he was entitled to a hii(her 
rateof Avages.-^fati ah l course of thevoyaj^e, two of the 
bcamcn dt‘sert6|IH^d the captain having in vain at- 
hiiupted to supp"]^ (heir j)lare.s at Crmisladt, there 
entered into an agrcemtnt with the rest of tlie crcAv, 
that they should have tie* wages of (he two aaIio liad 
deserted ecpuiHy divided among them, if he could 
not procure tAVo otiicr hands at Gollenhirgh. This 
Avas found inipoS'.ihle; and tlic ship aaos Aveked 
liack to Loudon hy the plaintiff and eight more of 
the original ctoav, AAillnvliom the agreement liadht('n 
iiiude at Cronaladt, 


Garroir for the deh'vdant insisted, that this agree¬ 
ment AAus contrary to public poUey and utterly void, 
la West India a o)ages, crews are often thimud 
gn atly bv d<‘afh i^nd desei tion; 'and if a promise of 

fahanetd wages AverevaJid, e^orbitantclaims would 

« ' 

la set up ou all such occasions, 'I'his ground was 
strongly taken by Lord Kenaon in Harris v. Wal- 
sotif Peafv. C'as. 72. Aslicrc tliat learned judge lield, 
that no action AAonld lie at the suit of a sailor on a 
j)romise of a captain to pay him extra Avages, in con¬ 
sideration of his doing more than the ordinary share 
of duty in navigating theship; and his lordship said, 
that if such a promise could be.enforced, sailors 
would in many cases suffer a ship to sink unless the 
captain would accede to any extravagant demand 
they might think proper to make. 


The 
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7’h( AUomey-Geiierul, contra, distinguished this 
r.ifjp from Hai •ris i\ Watson, the agreement here 
^^as made on shore, Avhen th^rc'was no dangir or 
pressing emergency, and Avheii t^^ptain could not 
be supposed to be under any cOnl^intor apprehen¬ 
sion. The mariners Avere not to be permitted on any 
sudden danger to force coiiccs'^ious from the cap¬ 
tain; but Avhy should they deprived of the com¬ 
pensation he voluntarily oilers them in perfect secu¬ 
rity for their extra labour during the remainder of 
the A"oyage? 


Lord Ellenborough. —Tthink /fum's o. Watson 
AA'as rightly derided,-but 1 doubt A\helliertlie grouml 
of public jmliey, iipmiAAjnehLord Kenyon is .stated 
to luiAc proceeded, .be the irne principle on Avhich 
the tleci.siou is to be sujjporled. Hero, 1 say the 
agreement is void for want of consideration. There 
was no considera’ion for the ulterior pay promised 
to the mariners who reigaineil with the ship. 11c- 
fore they sailed from London they had imdtrtaXin 
to do all they could under all the emergencies of the 
voyage. Tliey had sold all their services till the 
voyage should be completed. If they had been at 
liberty to quit the vessel at Cromtudl, the ease would 
have been quite different; or if the eaptaui had oa- 
pi’ieionsly discharged the tAvo^meri who were ai ant¬ 
ing, the others might not hav'e been compellable to 
take the vv'Iiole duty upon themselves, and their 
agreeing to do so mfght have been a sutheient corn 
sideratiOn for the promise of an adv^ance of vv^age.'j. 
But the desertion of a part of the crew is to be con- 

Y 4 sidtrtd 

♦ 


1809. 

Sulk 

V* 
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I’. 

Ml RICK. 


sifinred an rm<'#';.,''onry of the vojago as niurh as tlinV 
(Icatli, afid tlioso who roiiiaiu ar<^ bound by tho terms 
of their oiiginal coii(ract to exert themseKrs to the 
utmost to l)i iiig tl^ shii) in safety tola-r di stined port, 
Tlterelore, wiilwo]! looking to tlu' policy of this 
agreemetit, 1 tliiuk it is\oid forA\aiitof eotjsider- 
ation, and tlsat tin pluintilf can only rtoover at tla' 
rate of U. a imnitli. 


V«Tdiet accordiu'dy. 


The j 1 11 oniri/General niid I^sjanassehiY the {)iaiut iff. 


Garro7r and Reader for tlie defendant. - " 


f A(ti>inics liiRinuf'hitm ai il IVairy ^ 


But wlioie a soaman porfornt^ 
some sc* Vice bcyontl tbe scope 
of Ills urigmal contract, the case 
is oiJicnvi>t*. Tims btlon- (lie 
ransonmn of sbijis h.is piohi- 
biti,'(ly a j)rot!iise by tin* captain 
of a laptured ship to |)ay 
motitbly wa);cs to one of the 
Saii.irs, in order to induce him 
to become a hosiai*!', was held 
binding on the onners, although 
llie} .ibaudiiiicd (liC ship and 
rarcu. Vates v. Hall, I T. R. 

I 

7J. 


A seaman at monthly ^ages, 
who is in’prcssed or enters from 
a meichant ship into the ro^al 
navy during a voyage, is not 
entitled to wages to the time of 


his (juitliiig (he ship, unless the 
v(»\age be roniiilettd. 

Cot am Lord Ellfv- 
Houoi on, at GuihlkafL Da, 
lUh, IHiHi. 

Action for seaman’s n aiies.-- 

f 

*r)n* nlamtilf entered on boaid 
(he defendant’s ship at ShuLs^ 
and was to liavc (ho monthly 
uagcsofti/. rjy. The sliii) was 
boniid \o(MibvuUitr i^ith a cargo 
of coals, and slie urrned (heie 
in safc(y. She then sailed for 
Zuiitoj uherc she was (o takeia 
a cargo, M 'th M.hich she w as to 
return to Etisland^ Jn the 

<3 ^ 

coluse of this v'oyage, the plaiiu 
till' was impressed, aiul befoieit 
wai completed the ship was cap¬ 
tured. The defendant had paid 

into 
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into couit the amount of the 
piiiuUiirs uagob to Gibraltar;— 
and the quc*^ti<)it was, whether 
any tlung inoro uas due.—On 
thejvutof the plamtilf, it wa& 
ronundtd that by viitueofstat. 
*1 (E r. .>(). s. 13 . lie was en¬ 
titled to rciosci Ins wages from 
ins leaving (iibialtai to the pe- 
nuJ of his being in)i)ieijs<.d* It is 
t!if u by enacted, “th.it nothing 
in thjitait contained shall ev- 
tend, 01 be con^fnird to evtend, 
to dcbai any Siaiiian or mariner 
iKlou^l^g to any met chant ship 
01 vessel, ^lom entering or being 
ciUeied mfo the sorvin^^of ins 
inajesty, Ins heirsj Ac, on boaid 
of any of his oi then flaps or 
ves'cls; nor shall such ‘-(anuiri 
or manner for such cntiy for- 
flit the wages due toliiiu durt 


ing the team of hi'! service in 
such merchant ship or vessel. 
And even before the passing of 
that statute, it was held by 
IlonT, C. J. ('Viggins Iiigle- 
lori, 2 fed. Uaym. 1211.) that 
an impressed si anun is entitled 
to Ills wages pro ianto. It fol¬ 
lowed, that till* plaintili was en- 
litud to payntnt at the tiiio 
wlicn he left thesiiip, and thcie- 
foie that hecouldaotbeaflecled 
by the Mib>equcnt casualties of 
tlie voyage. Rut, 

Loid J^Li Ihouocoii helJj 
that the plaintifiwas not placed 
in a better situation than the 
othei SLamen; and was not cn- 
tilled to aey appoitiontju ut of 
V* iges foi ids servue duiing a 
voyace which had not teen 
com])ij^ted. 


1800 , 


SkitiK 

V* 

Mvincic. 


liosE, Adtnil'ibtralor, ^c. v. Bryant. 

« 


Monday, 
D<‘(. liA, 


JQEBT Oil bond datc'd in the year 178-j. 


Pleas, payment at and 'after the day. 


Indrutrnirnts on 

& h«M i{ a< iciiuw* 

le<h 

tripi of inleoBt 
oi p M nil Pt of 
ji,o ( (f the prin- 
iipul. me not 

Several indorsements on the bond, acknowlcdi^iiiff F'ii''"’' 
the jeceiiit-of iiUeres*t llo^\u to 1793, ^\ero proved tu i-uvc that the 

* 1 apil wai» on 


• to( t, Tvithouf 

vhew ing that they were nn the bond recently after their dates,and at atiine when tht n purpoit was 
contrary to the luterevt of the ohh|ee» 

# 


be 
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1890. 



V. 

Rioam, 


bo in (hehand-w,»'i(ingofthodofonclantan(l bj 
tho iiitostaie. Tln se A\('re allovscd to be good (‘\i- 
douce of tlioboiul rei^uaiiiing unhutisfiod at the date 
of the lastindorsomeiU. Tboprosunipfiou fr<)inla}>->e 
of time being thus ropollod, iho plaintiff*for llu* pur- 
pobe of meeting certain direct eudcnco of payment in 
the year 1704, proposed to read other indorsements 
on tbc bond <lo\vn to the,year 17ff), aoknowhdging 
tile receipt of interest and part of tlie [ivincipal: lJut 
these latter indorsements wer<' not in the defeinlanfs 
hand, nor did it ajipear wJien they were writttsi, or 
even that they existed during the iiit('ofat./s life-time. 
An objection being taken to their being read,-*' 


Topping for the pla hit iff’insiste(l,that they we re good 
cvidi'uce. The prarticf' was, to admit all indorse¬ 
ments of this sort which appoan d upon the bond; 
ami these were not to be loo.ked to with suspicion, as 
they could not ha\diieeu made to rejiel the presump¬ 
tion of j)a}irient, 20 years not having elapsed since 
the last indorsement in the.defendant's own hand¬ 
writing. The bond reniaining uncuncdlled m the 
hands of the obligee or his personal representative, it 
must be taken to be iinsatistied, and these indorso- 
mc nts of part payment were contrary to the interest 
of the party making them. 


Lord Ellenbobough.—I think yow must prove 
tl'ut these indorsements were on the bond at, or re- 

f 

centh after, the times when they bare'date, before 
you are entitled to read them. Although it may seem 
at first sight against the interest of the qjjiligee to admit 
i part 
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paitpayment, he may Iherehy in mflny cases set up 
the bond for thoreuidiie of the sum secured. If such 
mdorsemcnts weie receivableA\heusoe\er they may 
ha\e been written, this would be allowing the obligee 
to iiuuinfacltire evidence for himself to contradict the 
fact of jjayiuent. 1 have been at a lo^s to see the 
prineiplt' on which these receipts, in the hand-writ- 
uii:' of the< reditor, have st)hietin)<'s been admitted as 
< videnci against the debtor; and lam of opinion they 
c.iiiuothe properlj admitted, unless (heyare proved 
to have been w lit ten at a time when the e/Tectof them 
was clearly incontradiction to the writer’sinterest. 


1809. 

Hose 

V, 

Urv Ant. 


The phuntiff submitted to be nonsuited. 
Topping and Clarke for the plaiutiflT. 

(la) row and EApinai>se for the defendant. 

[ \lwrme , tHr?ile}/atn\ fKcrny.] 


In Searlc Lord Banmgiou, 
2 S(id. 820. % Ld. Ra>iii. 1370. 
'which AVds adl^action brought in 
1 728 on a bond dated 24th June 
X()^7y to lebut the presumption 
of j'a^ment, indorsements of the 
1 cccipt of interest in the obligee’s 
own hand, dated in I6&9 and 
17075 were admitted to be read 
in ciidcnce^ ai\d a btU ofexebp** 
tions being tendered^ judgment 
for the pIftHi4iff" was aflfiirined^ 
first in tire Exchequer Chamber^ 
ami thru in Parhamenh But in 
Turner y. Crisp, 2 Stra, St$7* 


Lotd Raymond, C/J. who had 
turd the fonner cause, held, 
that such an indorsement made 
after the presumption had taken 
place, could not be read in oyi* 
dcncc, and that tliis was dltlcr- 
ent from Searlc r. Lord Bar« 
rington, where the indorsements 
appeared to bo made before they 
could be thought necessary to 
encounter the presumption. 
And in Clyn y. The Bank of 
England, 2 Vcz* 43* Loid 
HAttD^y^cK^' is represented to 
ha\e taken thesamodfstinction^ 

Decharmc 
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Tu Ml), 


In r.n artion »>y 

d i i < i 
jiU.M ’ »*i * I : 
X* ♦* . ifl 
» I « # 

t., it>. • . ‘ I* 

ti 1 a 11 «M .1 
ia«a^j iilo t 

v«i'< ^{ty < t (ae 

< wdUtii'^ 1 >> 

jiat !'>!)*( oii- 
hl(I< 

nf #it * * i. ijJ- 
a a’ !» ul<ir 
<*\i loiu <• in lla* 

< Uii^ > J ^ 
be j>io\ I at til**- 
bc^inuHj;, f t t’u' 
li i rl, lul !V *- 
daiu l\ puu ( t • 
])1 UKtHK up »i 
ft)ii't (Mfail «( 
tW ti { n' , ,) (i- 
tlOM 1 < 

toi * (1 ' t, .1 .1 
:i( t wi 


Di.fHARMi: and WAi'iS'E ((he former suinp: as As- 
si;>ueo of Janies Lane, a hanknipl, and both 
Ashi^^noes of Peter Dej^raves, a bankrujit,) v. Lam.. 


I ^IIIS was an action on a jironiissory notp pay- 
' able to James J^uil' and /V/cr .Degrares l»e 
fore they became bankrupt. 


A separate commission had Ix’en sued out against 
James Iauip, who carried on trade by himself, and a 
joint eommihsion against J)egruees and Jfatn- 

Orid^e, wjio were co-partners. 


The defendant at first pleaded' the general issue, 
without giving any notin'; but afterwards, under a 
Jtuige's order, lie vvithdn'w Ins plea and pleaded it 
de with a notice frami’d upon Jt) (J. 3. e. IJI. 
^ KK.tii.d‘he im antto di'-piiti' b(><h the commissions 
uadi'i' which tlu' plaiutitks wciV' r.ppoinled asvsignec;,. 


i'ktrly in the cause the Alioi'ncy Gcneraliov the <]e- 
fendani intimated tliat such a iiotici'liad been given, 
and then fore called upon the plaintitl's to prove* the 
trading and acts of bankruplc'y of J^o/ie, J)egrnn"> 
and Bainhridg'f^ and a 'jietitioning cn'dilor’s debt to 
suppoil each commission. 

4 

Garrow for the plaintiffs insisted, that ho f^hould 
make a prima /jt7<?e'nse by putting in the proceedings 
iiuder the two commissions, and proving the defend¬ 
ant ’s 
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liaiul-vAritiii" to the prcniiss>ojyno{e. When it 
eaioeto llic defendant’s, torn, heiniglit j^ivehis notic<‘ 
in evidence; and if it were rvgular, the plnintitls 
would tlien Ix' put upon strict evidence of the fuct<? 
necef>biiry to sustain their eliaract^'r of assignees, 


1 , 01(1 ELLCNiJOROUdU.—ft IS important that the 
pr.K tiee upon this ])oinf shouhl he settled: and 1 aiti 
cleuily of opinion that tltehiotlce under thisstatutei^ 
not e\ ideiiec in tiie <'au‘-t‘. It may he proved as soon 
u.- file commissiou is produced, and it will immedi¬ 
ately put the opposite party upon supporting the com¬ 
mit-.ion in the same manner as hefore the act passed- 


iittrroK then eowti'iided, tliat as the notice was not 
given at the time when the JeR'iidaut originally plead¬ 
ed the generalisstm, it had no operation, and the pro- 
eeedmgs nmhu’ the commissions were sntiicient evi¬ 
dence. The .‘•taMite ertacted, t^at tlie notice should 
he given hy the defcmicut “ at or bvj'orc the time of 
Ins pleading to the action.” Here it had not.hem 
giv(i) till aj’ler the defendant had pleaded, and such 
a beneficial rule ought to he .strictly enforced. 


Lord Eli-enijorougii. —The statute did not mean 
to take away the controul of judgivs over tlie proei'ed- 
ings depending in their ri'speetive courts. When a 
party has been regularly permitted to withdraw his 
plea^nd plead dc novo, thelast must, when pleaded, 
he consideretl the plea to all purposes, and a notice 
given along with it as a sufficient compliance with the 
.statute. It has been extremely common to allow a 
5 ■ defvudant 


M5 


I SO'i. 



DunvuMC 
and VVaknk 


A* 
^ • 


LA2>1£» 


t 


Alihotffh in an 
aitinn by tbr 
nsiijjiifca of tt 
hjnkrupty th« 
d toi)(<adt hii9 
oner pit Jib'd, 

\Tilhoul 
ixdH i> undiT 
50 Xi. \2\, 
s, 10 . whic h tht^ 

to <tt 

or before tiic 
tinir of 
Hip," It lu: 
li'>> Uave to 
M iiiidi4iW hi-t 

pii <L .Hxi pleaJ 
ui iwio^ sui ]i a 
notit e II 
with thewrond 
pJCM I'l ^UlhlKUt* 
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1800 . 



DtCiIAKM£ 

aud Waive 


V. 

Lanf« 


fleffiulant to 'vvitlulraw Ijis plea uiid plead it again 
ith a notice of set-oflT. The two cases real upon the 
!=!aine principles. 

1, 

Plaintiffa uonauited. 


Gurroiv, LaweSf and Bofland, for the plaintifl's. 

The Attorncy-Genendf Leaves, and Puller, h.r 
tlie defendant. 


[ Vtlornic^, l^ulkfs an! LamL'] 


Wetlne^dav, 
JJcc. ^0. 


Bo\d v . SirfKiN. 


If there be a 
coiilracl ftir (be 
«cile of^aud-) by 
a paiticul u i>bi|> 
en atnvalf this 
mean^ on the 
arrival of the 
good*) winch the 
ship » expected 
to bring, and if 
the ship arrives 
empty, without 
any detaalt on 
the part of the 
vendor, he is 
Aot liable to (he 
l^ureliRscr for (lie 
non-deliTcry of 
the goods. 


r^IlIiS was an action for 1 he non-delivery of hemp. 
The declaration, after stating that tlie defendant 
expected an importation of hemp into this country in 
a certain ship called tlie FutivyAImii a, alleged tliat he 
agreed to sell to ihe^daiiiliffoii arrival of the said ship 
Fanny Almra about 32 tou!> (more or less) of Riga 
Rhine hemp, at 82Z. 10a. pi'r ton, from the landing 
scale, the amount to be paid by bill at six months. 


The bought and sold poteproduced was dated 13th 
August, 1808, and was in the following form: 


7 


« Sold 
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“ Sold for Mr. II. Siffkiri to Mr. 1^. Boyd, about 
“ ,‘)2 tons, more or less, of Riga Rhine hemp, on 
arni-al per Fanny and Almira, at 82/. 10^. per 
“ ton, &e. from the landing'scafe, &c.” 


1809. 



The «hip afterwards arrived, but without a cargo. 


Gai roir for the defendant contended, that the con- 
traet was iiu])roperly set out in the declaration, o/l 
urrind meaning not on the arrival of the .ship, but of 
the irem|r. A)id he citeil as in point the casc^of 
llitives V. Humble (a). 

The 


llaues'V. Uumhkj Lan¬ 
caster Sunmer 1809. .. 

'i'lus was au action to recover 
damages for tlie noii-peiform- 
anceofthe foilowing contract: ■ 
Messrs. Humble ami HollamJ; 
^njiverpoolj Oct, lOthibUZ. 
Gentlemen^ 

1 have this, day sold for ami 
by your order, o« u/v/tv//j 100 
tons, more or le^s, of Tcnerjft’e 
Harilla, in your lion Fini, Taiin 
Feliciano, from 'rcnerhrp, to 
Messrs* Hawes and Co, at 41s, 
j^jx^r ewt. ll^lbs. warrantfed of 
the first quality, aud sweet 15a- 
rilla, and inamerchdatabtc con* 
dition, to be ;eceived by them 
from the Xing’s Beam, and if 
any sea damage, an 'adequate 
allowance to be made thereon 


to the satKfaction of both par¬ 
ties ; the barilla to be paid foe 
as foliuns; viz, by their ac¬ 
ceptance at four inonOis date, 
deduct* .g two nionlhs discount 
outhe wlioleamount; one third 
to be drawn for from the ^rst 
day of landing the barilla, and 
the remainder from the last day 
of lauding. 

Your most obedient servant, 
Bbnj* Hatm-y.'’ 

The facts were, that the. Bon 
Fim at lived without any ba- 
rilli ; wlilcii it appeared arose 
from accidental circumstances, 
aud without any iinputalioii of 
fraud on the defendant. 

AVood, B. was of 
that the. r- 
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Tlu' Ailornet^-Ocncnil argiinl lliat this was a sale 
of (Ilf (|uan(ity of Ik id]) iiK iitioned in the note, de* 
pondin;? only upon tlu' roidiinp^ncy of tin; ship’s ar¬ 
rival, and (hat the d(V(’ndant had ninlerlaken, that if 
the ship did anavo sin* sliould brin^ so much hojiip 
as was thus sold. 


Lord JiLLi:\noj*oroii.—I clcarl} tliink or arrival 
moans on avri\al of tin-hoinp. I’ho purtit'S did Js 't 
mean to (‘iilor into a wasrea'. By sold and boii<>'hl. in 
the note must be understood amlrnckd to -ell and (o 

I* 

buy. 'The heini) was expected by (his shi[). IJad 
i( arrived, it was sold to the plaintiff. As none ar¬ 
rived, the contract was at an end. 


(Jarrov' furllnT poiided out (he variance betwTc'ii 
the name oftlie ship in tin- notoaiid declaration, w Inch 


any tould ho proved 

agiiinst the cdptaui in iiui pio- 
ciniuf; (he barill.i, he uould 
receive <lut evidence. 

In the TCAiilt no proof of 
negligence eotild be ginJHj iintl 
the plaiiilirt's were nonsnifed, 
with lihertj to move t]»c Court 
upon the qnebtion, whether it 
was an absolute or a conditional 
contract. 

In Michaelmas term last (he 


qtieslion fame before the court 
*of King’s liench, when the 
Judges unanimously agreed that 
the contract was fomlitionai, 
at d that if (here had been any 
fraud on the paitof the defend¬ 
ant, the plaintid’s remedy w-as 
an action of deceit, 1'hey t hcre^ 
fore refused a rule to shew cause 
why Ui^rc should not be a uewr 
trial. 


Lord 
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Lord EiiLENBORouoH likcwisc to consider 

fatnl. 

Plaiutiff nonsuited. * 


1809. 



P 


The Altomey-Genernl and Curwood for lire 
iaintifl' 





f AftonuCT, Courteen and 

% • ^ 


/ fdc Hayward r. Scougall^ an£e 5G* Splidt v. Heath, ante 57 n* 


A 





Norris V. Aylett. 


Wedne'Hfay, 

Dec*«0. 



a^eed between 

The defence vested upon the following facls, that SefeSia 


a former action having been coinineiiced upon this 

hill between the sainR parties, it was agreed that the J a 

^ , warrant of attnr- 

ilelendant should pay the co.sts then incurred, give “cj towurctho 
a warrant of attorney for the debt, and renew the bill * frndant fives tbo 
that the defendant accordingly gave a warrayit of at- wmey” a«rt‘)e. 
torneyiyidaccejited another bifi for the same amount; bmddes rdlpsy 
that the plaintiff afterwards iiulorsed away the sub- pbtwtrirway'"* 
stituted bilL; and that*it was outstanding in the bands ® 
of a fluru neryon at the cominoncemeat of the pre- bJi, wImIo 

. . /•!/•“ • ^ second is 

sent action. Ihe coats of the former suit were not 


VoL. IJ. Z 


paid 


the handiiof aa 
1 iodorhcc. 


9 


3s}0 


C'AsICS AT iXISl ruii-s. 



iVoH UI» 


V. 

Ai’/arr. 


jK'iiil; and li;ui))i;l»<“«;jHlisli()noiiivd 

\\Iun<lui‘, >\ii> relin'd hy the plaiiili/Dx'foro the trial, 

and reiiiaiued uii^ati.slietl in his jK)sscssion. 

s 


Header for the d<‘fendant( uateiKh'd,rirst, that the 
debt due upon the hill was lueiiieil hy fhewarrantof 
attoriK'}.—But, 


I 

lau'd Elt,i:mu>R()L’oii .'>nid, that as judi>inent had 
not heeti entered upon, the warrant ofattonu'v was 
merely a collateral .seeurity, \\hi(‘h could not ineriK; 
the original debt. 


Header then con{ende<l, (hat this aetioi<<' ,ul(i iiof 
bi* maintained, aswln'n it wasbroimlit tin' sidi.slil iil(>d 
bill nas in the hands of an Indorsee for \aliie, to 
Avhom the dc'li inlant v\as lialde. In Kearsla/tr r. 
l\1oi '"auy t) r. R. oKb it Mas held that to assunij>sit 
for goorls sold it Ma,sa good' pli a, that the deh'iid- 
ant had indors<'d a proinissor} mdt'to the plaintdf 
far andutt areounL oftlu' debt. The defendant in the 
present case accepU'd the se cond bill of exchange 
J'or and on arconnl (ef the debt due on the first: and if 
this fact s|)ecialiy pleaded w-ndd havebten a bar to 
the ac lion, it Mould operatt' in'the same Maj Mheit 
given in evidence undirthe gent'iai issue. 


Lord lb>LKxnouot c.ii. —The agreement between 
the partii'S Mas, that the defendant aln/nld jiay the 
costs of th(' former suit, execute a Marrant of attor¬ 
ney, and give a reiU'Med bill of exchange. If vou 
had jih'uch d specially, you inu.sl have sot forth this 

agreement. 
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nsxivt'uient, ;iml you must have avercrtl that you had 

iiiJl} perfonued it. But the costs of the former suit 

remain unpaid. The facts of the case furnish no 

defence eitlu'r to be put on tlie record or to he "iven 

in idetice. There 'was to be no <i^lmjijuishiueut of 

tiie])ill, until (anion;^’other thiiujs) the costs were 

jf.iid. If flie^ liatl bi'en paid, this njiu;ht Jiave brought 

it ^^itIJin the case of Kenr.slufce o. Moru'un, But the 

• *•” 

agreeuu-nt remaiuine: nu[)erfonucd on the part of the 
<it feucMid, tin- idaiutill’resciacd to himself the power 
of ri'inlcTUig the bill available. This is like accord 
without satisfaction, 

Verdnl toT'iho amonul of the bill; the ])laiutiff 
delivtring up the ; nh^liluted bill to the defendant. 

. N • 

« 

The AUortuy Gcnaal and LUtlvdalc forlheplain- 
till: 

Iteuder for the di'ft'udant. 


r 

[Attornici, Cooper and Luchtt"} 


Fide Drake T^itchell, 3 East. 



1809. 

Nokius 

Aylcix. 





m 


CASKS AT NISI PllIUS. 


Da . VO. 

Trt .in at lion I>> 
fhe indursco 
tin* 

ilijwti of.i bill 
of<»\chinKC, I 
j)itor irirloiM*! la 
a iompr tt nt 
tvifrif ss tn piovc 

#h tt tli<* tJp- 
Itudini piomised 
to p »\ the hill 
.jilt** It h 1(1 be* 
4oim* due. 


SxrvcNS v. Lyxch, 

A CTIOjS' hy imiorsco ngaiiist di.nver of bill of 
exchange, paf able to./. and accepted 

by 72. Jones. 

There being no dij eel* <'’\idence of notice huvoig 
been given of the disliononr of the bill, Clelanci was 
tendered as a \\itness to prove that lljedehsidanthad 
.subse((U(nily aekjiow lodged his liability upon it, and 
promised to pay it. 

Th(‘ A Homey C’l in ml fir the deft udant, objt ett'd 
to Cklaud's c(on\)< ti‘ne_\,cont( udmg that it uaseh-ar- 
ly his luteu^'t to support tin prt sent action, as if the 
plaintiff sueceedt d, tlu“ bill A\oidd be extnieuished; 
but if he failed, hci might still sue,the first indorser. 

fJarrntv, enw/m, observed, that it did not appear 
that tlm plaintiff could innmtain an action against 
Clektnd, and that if he had beim guilty of laches as 
to one party on the bill, the,presumption was that he 
had as to all. 

Lord Ellen JsoRouGU.—The objection would ex- 
elude tin* pariy to a b'll in e^ cry ease where he comes 
to assist the plaintiff. 1 do not think that Cleland 
has such a direct iutert'st in the Ovent of this su^ as 
to r< nder him incompetent. 

The witness was examined. 

The 
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The Altorney-General opened, at. a defence, that 
tiu! plaintiff had given time to Jones, the acceptor, 
and that tlie defendant was igiyji ant of that fact when 
ho acknowledged his liability, and promised to pay. 

Lord Ellenisouougii allowed that this would do 
away theedect of the acknowledgcanent and promise: 
but it aj)peared that the .defendant was fully ac¬ 
quainted at the time, of the indulgence granted to 
the acceptor, and the plaintiff had a verdict. 


1809. 



Stkvkns 


V. 

Lysch. 


Gurrow and Marryat for the plaintiff. 


The Au»v»ey General and Laircs for the defend- 
nut. • 

[Altor*ti(’S and Barrow,] 




In an action of trespass,^ co- 
trospasscr not sued, is af comj)c- 
tent witness fur the plaintiff; 
hut if one of several defenilaDts 
allows judgment to go by de^ 
fault, he Is not a competent wit¬ 
ness for the plaiutiff, although 
he is fur his cu-defendants- 
Chapman v. Graves and two 
others* LancasterSpringA ssizes^ 
1810/ Cor. Le Blanc, J. 

The plaintiff called one Rilnjy 
who was a joint trespasser with 
the defendants, but who had not 
been made a defendant, fot the 
purpose c/proving the trespass. 

Qockell^ Serjeant, objected to 
his admissibility, and Uolroyd 

¥3 


cited a case of Barnard v* Duxo** 
son^Gu^dhallSitttngsajleryil*^* 
179(j, cor. Lord Ke.vyon, C, J. 
in which such testimony w'a;: re* 
jeeted because the witness was 
interested in shifting the trespass 
to the defendants, for as there 
could bo only one satisfaction 
ill trespai>s, if the present de¬ 
fendants were found guilty, he 
never could be subject to an 
acb'on for the trespass. . 

Le Blanc, J. admitted the 
witness, saying, that the case 
cited hud never be'en acted upon. 

In this case, Frosty one of the 
defendants, iiad suffered judg¬ 
ment to go by default; and the 

plaintiff 
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r. 


plaintiff proposed tp call liim 
^or the purpose of proviii" (be 
trespass against the other do- 
fenduids, upon the authorily of 
fVard V* Jiaydon and Veniom^ 
2 Esp. N. I\ Cas. 55^3 m which 
Lord K LN Ycx pci inittod one de¬ 
fendant who had suifered judg¬ 
ment by default to be calhd to, 
prove that tlic other defendant, 
who had pleaded wasnotgniity; 
and a case before Wooi>, H. at 
the last Lancaster Assizes, in 
which ho had allowed one joint 
trespasser, who had sullen’d 
judgment by default to be ex¬ 
amined as a witness. 

Cocktli^ Serjeant, hi\iMIoIroijd^ 
contended, that (hese cases did*' 
not apply : that the latter was 
au action of trespass for mesne 
profits, in which the (h fendaut 
who had sullered judgment to 
go default, was called by the 
other dtfeiulaut to prove that 
lie, the witness, was the sole 
tenant of the land, and iheieforc 
that the other defendant was 
not fjrdijj. 1 n both those eases 
therefore, the \>i(ncss was called 
ti> coxitlpafG the eo-defendants, 
but in this to inculpate tl\pm. 
Here, therefore, he has an inte¬ 
rest, beeaubc by proving the 
ethers guilty, |ic puts it in the 
power of the plaiiiliif to levy 
all against the other defendants 
if he thinks proper^ and there¬ 


fore relieves himself: tliaf no 
instance can be put in which a 
co-defeinlantin trospass who has 
pleaded not guilty, cun be 
called as a witness, and no dis. 
tinctioii had been pointed out 
between pleading not guilty, 
and siillcriug judgment by de¬ 
fault, which slioiild rua'-f' a dc* 
fendant in the latter sitLaliut' 
admihsililc when he would not 
bo so in the former ; tliat in 
jjoint of fact the defemiant Ft ost 
was a defindant on the record, 
and was inlertsUxI in (he ishiie, 
for the jury not only 

sworn . to enquire whether the 
t^tlier defeudanls were guilty, 
,*)ut vllidt damages the plaintiff 
had fiuirercdagainsi Fnhst» 

Lk Boanc, J. said, tlie gene- 
*ral rulo'was, that no person who 
was a party to the record was 
admissible as a witness; that in 
illio tw'o cases cited, the co-de¬ 
fendant was called to exculpate 
the other defendants; here, it 
V.vs proposed to call a coale- 
fendant to inculpate the others. 
7'he cases therefore were dis¬ 
tinguishable; and he was dis¬ 
posed where there was inno- 
ratiun not to extend it, and 
therefore he held the witness 
inadvnissiblc. 

The plaintiff, however, had a 
verdict ou other evidence. 

Fide Bull. N. F. 98. 285. 

VViLKINSON 
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w iLKiNSON V. Kint, find others. 

✓ 


ThursdaT, 

Dcc.‘.^l. 


for a quantity of lead. 

The plaiutifl'had sent the lead in question to the 
\i harf of one Ellil in the Borough of Southwark, 

there |o remain till it shoidd he sold. Elid m'us jic- 

• * 

eustonn'd to sell lead from this wharf; hut had no 
authority whatever to s(.'ll the lead in question, and 
never-had sold any for the plaiutifl'liefore. llowfwer, 
he sold this le;irl to the defendants, who hought it 
houa Jide as his propee^j, and [laid him for it hy a 
hill of exchange. • \ 



Oarrow coulendeik that this sale had taken place 
m maricct overt, and had transfirred tin'property in 
tin; lead to tlie defendnnts. The spi»t wher<' the 
transfer was made was in tin' .lioroiigh oiSoulhn ark, 
which must In* considered a jmrt of the metropolis; 
and it was laid down in the hooks on this subject, 
tliat in London, every‘sliopin which goods are pub¬ 
licly exjiosed to sale, is market ^ for such things 
as the owin r profi-.ssi's to trade in, ajid that though 
in the country market orerl as only on the special 
days will'll (jie market is held by charter or pre¬ 
scription, yet in London, every day, except Sunday, 
is markeWlay. 'I'heri'fore, this lead having been sold 
to the defendants hy EHil at his wharf, w In ri* he 
dealt in Icath,became their property, and the plaintiff 

must 


The owner rtf 
^u(>d> Kriulb 
tlicm to .1 w harf 
ill (hr r>oi«.ij:'i) 
of S^mthu.u. /t, 
U'hojc ^oods of 

l)u’ still,o -„)iT 

au' u uuilv : 

hi' w oat iio^er^ 
u ithiiul tiii) tiu* 
llioi it>, b 

tlicju (0 u >».>na 
fui^ jmi ri»., - r, 

ATikiiti.l, poyit 

for titf'tn- 't his 
ib not a bale iu 
mark<i( on- it to 
change tlio 
jiroprrly, anJ 
trover iii s fur 
tin* ^oofl- at the 
suit uf the ow oer 
a^ai ;st the pur- 
cllUHT. 
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WxLKlNSOIf 

V* 

KiNa 

ftnd others. 


must seek his wmcdy against ElUl, whom he had 
enabled to coininit the fraud, out of which theactioii 
arose.—But, 


Lord ELnENBOROUGii held that the sale by EUil 
did not change the property in the lead, andobserved 
that the doctrine contended fox* would give wliarfin- 
gers the dominion ox- r nil the goods intrusted to 
them; but that a wharf e.onid not he considered, 
exen in Eonflo^i, as a inark<d overt for the arli(;les 
brought there. E/fH Jiad no colour of autliofity to 
sell the lead, and no one could derivt* a good title 
to it under such a tortious conversion. 


Verdict for the ]daiuti/f. 




The AUorncy General, Parle, and Etcharchou for 
the plaintifi'. 


Cj 


Garrow, Gaselee, and Banieivall for the defendants. 


[Attornics, Dotii! TVadeson.'} 


At the sittings after Hilary 
Term, 1810, other actions by 
the same plaiutitr against oilier 
defendants, to whom -Ellil had 
sold quantities of lead tndcr 
the same circumstances, came 
on to be tried before Lord 
ELtEMioaooGH, ‘when after 
full argument, his Jjordsbip ad« 
hered to bis former opinion.-** 
Fide 2 Blac. Com. 449. 


^‘‘\'If goods stolen arc pawned, 
the owner may maintain trover 
against the paw nbroker. 

Packer v, Gdlies^ Guildhall 
Sittings of tcrTrinif^Tertn^ 1806 
Trover agehista pawnbroker for 
goods pledged with him, which 
hail been stole:*. It appeared 
that the goods in question were 
stolen from the house of the 
plaintitF, and had been pawned 

by 
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liy a woman of the name of 
Sroxcn^ but. that she had been 
fried for the felony, and acquit¬ 
ted, on the absence of a material 
witness. Lord Lci.KNBottour.ii 
held, that the action well lay, ^ 
and the piaintid' had a verdict. 


Nm It 13 groTided by stat. 1. 
Jac. 1. c. 21. thatthesale of 
any goods wrongfully taken to 
zv.y*pQicnhroker\\\ London, or 
within two uiitcs thereof, shall 
not alter property. 


1809. 

WlLKINSaW# 

i?. 

Kjno" 
and others. 




1If,yman i\ .Nkalk 



ms was an action 
of hcinp. 


iV.r not accepting a quantity 


The question v?as, whether there had been a 
eonipietc contract betw^ecn llie parties upon this 

subject. 


Mr. l^oi'i'cstcr, the broker, swore that be had autho¬ 
rity from the plaintiff J^sell, and troin the defendant 
to buy, the hemp in question for the one and the 
other respectively; that be in consequence made an 
entry in his book, of having sold it for the plaintiff to 
tlie defendant; that he then sent a copy of this entry 
to each of the parties; and that when he next saw 
thedefemWnt, the latter objected to the te^ms of the 
bought note, and said he w'ould not be bound by it. 

The witness added, that he conceived he was autho¬ 
rized 


Thursday, 
Ucc. 21. 

"Where a broker 
is authorizid by 
one man to &cU 
goods, and to 
buy such goods 
for unotiirr,aii 
entry h) iiK 
book> of a ahIc 
of Ufcse goods 
from the one to 
tilt; other, i>)gued 
by him, ib a 
binding contract 
between tin: 
parlies. The 
bought and sold 
note, wbicb U a 
copy of this en¬ 
try, is not sent to 
the parties for 
I heir approba¬ 
tion, but to in« 
form (liem of the 
terms of the con¬ 
tract. 
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IIUVMAN 

7 '. 

Nf-ALIE. 


rizc<l tobiiy tlw liomp forthc (Ji'fV’iidaut on tljt' Irnns 
luontioiied in the salt'book. 


Park contoiub'd that tlio bouirld, and sold notrs 
Avcivonly sontuo ajiprobalion, and tlic contract was 
notconiplcb; till they wore aii;n'(<l toby llie parties; 
Ibiil tlion^h eonst'id inijiht be inferred fnnn no oh- 
jection being taken, eillier parly might disatlirni (he 
contract by giving iinme<Jiate notice of his dissent; 
that tin* broker >vus vest<-d with {towa-rs merely t<» 
propose the ronditions of the barvain, Inif not Ihially 
to conclude it: and that as the drUanlanl had taken 

i 

the earliest opjnirtinlity of informing ’dr. ro-nrsLfr, 
tliat he was dissatisli('d n ith tla'dnmght note, tin* 

present action conid not In^'-dislained. 

/ « 

/ 

Ijord ELLKNnoRoeon.—After the broker has eiii* 
b red the contract in his b.ooh, I aiii of ojjinion that 
in idn r party can recede Irom it. i’In and 

i.old Jiofr is not sent on ajiprohation, nor dioes it con¬ 
stitute the contract. Tlnaentry made and signed by 
tlie broker, who is tin* agent of both parlies, is alone 
tin* binding contract. \\ hat is called theiong/// toid 
sold uole is otdy a coj^)) of tiie otlier, which would he 
valid ainl binding, although no bovi(Iil ov sold nolo 
was ever sent to the vendor or [mia'haser. The de¬ 
fendant iserpiaily lialdlt* in this case* as if he had sign¬ 
ed the entry in the broker s book w'tli Jiis own liand. 

Tt afltTwards appeare<l that the henfpKwas not of 
the rpudity .s[)eeil'ied in the contract, and the plaintiff 
submitted to be nonsuited. 


The 
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Tlie Altomey-General, Garrow, {jiid Tuddif, for 
the piaintifll'. 

Park, Jervis, imd Espinasse^iox the defendant. 


iao9. 



JIeyman 


V. 

NKAtE, 


[Altoriues, arnl Reekie] 


#* 


Tlie authority of llic broker 
may be eoiiateiinanded at any 
time before a memorandum of 
the t'onfVact 6( sale is wriUca 
and signed him, pursuant to 
the StdtiUe of Frauds, altliougli 
he has pfeviousJy entorod into a 
verbal agreement to*sclJ (he 
goods ' ^ 

Farmer v. Robinson^ ^Cor^ ' 
Lord Enj.rxoououf.ir, Guilch 
hall^ Jul^ 1805.—Action 

for not dciiTcring a quttntTty 
of brimstone. Tlie defendant 


hV,d authorized a broker to 
sell some brimstone for him at 
a certain price, and the broker 
had accordingly agreed to sell 
it to the plaintiti’at that price ; 
but before tJie sale note was 
made out, defendant counter¬ 
manded the authority of the 
broker, and said, tliat |)Iainiiif 
sifould not have the goods.--^ 
Lord ]hLi.i:NaoiiouoH held, that 
under these circumstances the 
contract could not be enforcodt 


Stokes v. C-arne and others. 


Saturday* 
Dec. ' 23 , 


i* stores supplied to a packet 
Post Office to carry the mail between 
Milford Havep and Waterford. The stores had been 
ordered by tlie captain who is appointed by the 
post-masfey^general. 

prima facie evidence of ownership against alb—The owners of.apo5t«o{Bce packet 
Uores ordered by the c^pUiu who is appointed by the postmuiiter-geiicnil* 



A CTlONfo 

edbythe 


In an actinn 
againiit scvcnil 
dvtViidants for 
stores supfilied 
to a ship b> or- 
tler of iho inp- 
tain, the regi.^tcr 
obtained on the 
oath of one of 
file di'fcudnnts is 
are liable for 
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Stokes 

Ci\RNE 
OJid others* 


To prove tlyit the ilefetulants Avere owiiors of the 
packet, the register was pitt in, Avhich appeared to 
have been obtained on the oath of John James, one 
of the defendants («). 


« 


Garroiv contended that tliiswas not suflioientevi- 

» 

deuce to charge all the defendants, and that it Avas 
necessary to prove their title more strictly, or to shew 
that they had acted as' owners. 



Lord Ellenborough.— I think the • register is 
prima facie evidence of OAvnership. I Avill admit 
contrary evidence on the part of any of the de¬ 
fendants, to prove that they nevejs;>!s‘SV;ntcd to their 
names being put into the reghitOr, and never had any 
connexion Avith the vei’Sel ni (jiiestion. Had notice 
l)een given that they meant to deny the OAvnersliip, 
perhaps the plaintirt* might have been jmt upon 
stricter proof of* that fact; but Avhere persons are 
sued as OAvners, Avho give no such notice, the regis¬ 
ter is sufficient to throAV the burthen upon them of 
})roving the contrary. 


Gan 010 then insisted that the defendants could not 
be liable for stores orderetl by a captain appointed, not 
by them, but by the {)ost-niaster general, and who 
Avas the servant and agent of government.—-But, 

I* 

Lord Ellenborough held, that as the stores w ere 
supplied to the packet of which the defendants were 


('o;«5G. 3. c. 60. ^10, II. 


OAvner.s, 
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owners, and the earnings of vvliich they received, they 
were liable as in the common case of stores or re- 

I 

pairs ordered by the master of a merchant vessel. 
The plaintift’had a verdict. 

r 

' * 

The At tome If-General and Gaselee fortheplaintifF. 
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SxOKEfl 

Cahns 
and others. 


Garrow and Marryat for the defendants. 

[Attornics, IVdch."] 


Vide Fraser v. Ilopkins, ante 170. 


Blackburn v. Scnoi^.s and another. 

f 

was an action for goods sold and delivered 
to recover tlie §uhi of 2132/. being the price of 
94 bags of cotton wool. 

• * 

The defendant pleaded .the general issue, and paid 
5/. iiito court. 

Before the payment^of-* money into court, a parti¬ 
cular had been delivered under ajudge s order, stat¬ 
ing that the action was brought for the price of 94 
bags of cotton wool sold for the plaintiff to the de- 
dendants, by Messrs. Kenyon*and Son on the 17th 
of June, Ifici/. 

• 

It was.])roved that on that day Messrs. Kenyon 
md Son sold such a quantity of goods to the de¬ 
fendants 


Friday, 
Jan. 19. 

In 

(tsmimpiit for 
goods boldj pay¬ 
ment of money 
into court after 
a particular stat¬ 
ing timt the 
action is brought 
for the price of a 
certain lot of 
goods sold to the 
defendant on 
such a day by 
A. B. the pluta- 
tiff'8 broker 
does not admit 
that the goods 
puiehnH'd ?>y the 
defVmlanl of 
A. B. on the day 
Spccitied, were 
the property of 
the pluiutiU* 



1SO0. 


at 
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Blackburn 

V. 

SCHOtES 

and another. 


foiuliints in one lot; l)iitut first no evidence was given 
that any part of these was the properly of the ]>Iain> 
tiff. 

Park for the plaintifi* contended that the property 
was.admitted by the payment of money into court. 
The contract stated in the <lee]aration was, a saleby 
the plaintiff of goods, liis property, to the defendants. 
The amount of the goods was ascertained by tliepar 
ticidar, and it af)pearcd that they were all .sold at 
one time. The defendanis, therefore, after-paying 
money into court, could not deny that the goods 
were the j^roperty of tin; plaintiff. 


The AUorney-Gcnc.raly confra; alfowcd that if there 
had b(‘en a special cojint Stating the con trad, the 
payment of money into cOnrt would have had the 
effect contended for; but took a distinction between 
a special and a general coiint. 'In the former, the 
contract must be proved exactly as laid; in the lat- 
ter„ the plaintifi'may declare for fifty thousand pounds 
worth of goods, and recovii'for forty shillings worth. 
Here the defendants merely admitted that of the 9i 
bags of cotton wool boughtJ>y them on the 17th of 
June, 1807, .so much as amounted to the price of 5/. 
belonged to the plaiulifi', and it might very easily 
have happeiK'd that Kenyon and Soil might sell in 
one lot goods belongirlg to .several different persons. 
Suppose the defendant had plcadea a lender of 5/. 
and non assumpsit as to the residue, w ould this have 


been an a<hnission of the contract to the full extent 
stated in the declaration or particular? 


Lord 
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Lord ELi/rMiORoocii held that the plaintiff was 
hound to j)i‘o\e that the {^‘oods warn; his^property («). 

Kviderice was then given Ihat^ Kenyon and Son 
liuving honglit these goods for the plaiiitiffin ISovem- 
Ix-r ItJOO, :idv('rtised them for sale in.Uino 1007, by a 
j)rinl< ({ eal;dogm\ in ^\hieh1h«‘y were themselves de- 
nominaU'el sirorn brokers; loil that they afterwards 
sold tlie wliole parcel as (wineipals hy privalt; (con¬ 
tract to the defendants; that the defendants paid 
1J500/. p:ujt of the price hy hills drawn in conformity 
to the conditions of sale ; that aftt rwards and fnefore 
the defendants had notice of the goods being the 
jilainlills’* property, they paid Kenyon and Son tl»e 
residue of tin* [nirefnoit; money ^^short of o/.) l)y hills 
ol’a dilferent descrij)tion. 

• t' 

Park eontemhd that the delendants must liav(* 
known from the calalogiy'(hat Kenyon and Sonwove 
only brokers in this transaction, and *that limy W(.*re 
clearly liable for the valuf of goods beyond the 
ViOid. 

Lord I’hnncNHOKouotf.—A broker with an undis¬ 
closed })rincipal may varv fjlie tenns of j)ay menl after 
tin* sale is completed. The j>rinci|)al may intterh re 
at any time lyefore paynumt, but not to rescind what 
has been befon; done. Tliisis < ssential to the safety 
of j)urchas(!rs. lint if a man seifs goods acting as a 
broker, the moTnent the sale is completed hv isJuHctHS 


Ut&. 


W 

BlackbujiM 

r, 

Scnohzs 
and another. 

If goods are soW 
by a bioKcr 
withoQt dioclob* 
iiig ills print 
tlie puirlijibPr is 
jiMilied iu pay^ 
ing him in adif- 
friTUt in?inn< r 
front tiiat i*tipu. 
I.'ited fur by tlic 
teniis of tlic 
rontiact.— 

^ literj \thcrc 
the principal is 
di^elost'd at the 
lime nf Kiie, 

The circnin- 
kt.'tiicc of person# 
celling gootL be¬ 
ing flrscribi d m 
tlk* lalaSogio' of 
sale Atro/n 
brokers^ js not 

fii/r.t ieiit nolire 

to ilie piircbafior 
(hat they :ii e 
only ^lgen(^, to 
jircTfnt him 
from dealing 
\\ itb thrni 
jnint ipsiK* 


(a) Fide Rukcr v. Palsgrave, 1 Campb. 657. 

0 oj/cdo 
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1810. officio. T!i(j terms of tlio contract cannot then be 
* altered exceiTt l)y (lie authority of the principal. 

lif ArKKL'ltV . ' * 1 . K 

The question Jiere therefore will be, whether Kenyon 
SciroLEs ;j,^| you sold thcscvTOodsas priiicijials or as brokers ? 

and another# 

Vh'i'diei, for (»!ie defendunt, 

l*>un. i'.on-c^. and /’,'///< ?•, for the plaiiitifT. 


Cii- l (''arrow, -dmi Hoi ray d U)t 

)!),'* de'- ’ d >‘il. 


\ , iniil «wid SurlUhv.^ 


/ tiiTjuel V, l\ivcnc, tast, 36# 


Saf unlay ^ 
J’An* 

A warehouse- 

Q^n whu^ uii 
receiving an 
order from tlie 
feller of mak to 
hoU! it on ac« 
count of the pur¬ 
chaser, gives a 
written ackimw* 
ledgiufnt that 
he in holds it, 
cannot set up us 
u defence for not 
delivering it to 
the purchaser, 
that bv the usage 
before the laait 


5STo\AKi> . IH'nkin and another. 

j'!K fisr ir.;'h,—the questionbejnp*, whether 
llic jiluiuiidVor the assignees of one Knight 
were riititied to it. 

' Tlie}»! liid iiTga veja evidence an order fxom.Kfiight 
to the defetidaiits, nUo are warehous.omen, to hoM 
the malt on the idaintitFs account, a written ac¬ 
knowledgement frqm the defeiulants th>tt they held 

*« 

of trade the property in malt sold is not (laisfcrred till it ij re-nsfnfurcd, and that 
in question wasrc-wca«u;ed, the kcll^r bciame bankrupt# 

1 it 
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it on the plaintiffs account; and ^hat he had ad¬ 
vanced 7,oOi>l. to Knighl, for which the malt was to 
be a secnritv. 

V 

! 

Garrowiov tlic definidants oonteuded dint dicmalf, 
notwdthstaiidin;i:, passed iiFuhr (he c(ji».i>’i'sion to 
Knightu assignees, as fraiu iJjc iunx .xml 

consent of the tr:ule (wliicji lie tnaJe'rlefJv if prove) 
re-nuastiring' necessnryle a ti'ea-fe) po'perty 
in articles of this nature, and dn. o;-. ,'. ; uier- 

veiiedHbeftM'C tlie tnall in questio.' ‘' .i • ' ii.'d. 


Lord Ellenborocgii. —AVhalt vcr iln- reje may 
he between bu’^er and seller, it is < iea?* she tiefemlants 

V • 

cannot say to the plaintiff, “ the [irait is not yours,” 
after acdcnowledgin^g to hnh^ it on his account. By 
so doing, tlieyattonu'd to him; and I should t^utirely 
overset the security oj* mercantile dealings, were I 
now to suffer them to contest his iffJe. 


Verdict for the plaintiff. 


Tln' Allonteif-Gctia al a.nd Lawin fur the plaintiff. 

4 

Garroiv and Gasdee for the deh'iidants. 


[Attormes, Toim a:b1 


Ftde llarmaa t. Auderson^ ante 


VoL. II. 



T\e 


1809. 

Stonaro 

DuNKm 
and anotber* 
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Jui). 

In action on 
abiU ofrxclmnge 
suvcptcd for tljc 
pric*' of jrooiis 
port hosed tor 
exportation, the 
ilcfcndain cannot 
pve in evidence 
that the ^oods 
were of a had 
quality, ami im¬ 
properly packed 
hut i> drhen ti> 
lib cruvs-actiooi 


tTu : l'. (iWYKXE. 

was an action by l!io drawer and payee of 
a bill of exi-lianae for i,}>}U/. against the ac¬ 
ceptor. Pica, till' gc’iicfal issue. 

TIic defendant ])idj»ose(l lo jwove, in initigadon of 
damages, that llie Inll had been accepted for the 
price of a quaiitily of^beese sold by the plaintilf to 
the dei’endant for r-\portation; thattbe cheese was of 
a bad quality, and imin-operlj^ packed, and that the 
consideration for the acceptaqca hatl in a great mea¬ 
sure failed. 


The AUoiW^-irencral, for tlic plainfilfinsisted that 
this evidence was inadmissible, and relied nponil/ee- 
gan\. Richardson, I C'e 40. /<. which in its circum¬ 
stances eoidd not be distinguished from the present 
case, ami winch lie himself had brought before the 
court of King's Mencli, wiica, the direcdon of the 
Chief Justice at Nisi Prius was fully confirmed. 


Garro/r, confra, .Si^id that in that case there was 
monev paid into court, a circumstance on which one 

I I V I 


of the Judges had placed considerable reliance. Here 
there was nothing to ])revent the defetidant from 
proving a partial failure of consideration. On the 
principle laid down in Furnsivort/i v. Garrard^ 

1 CampO,. 
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i Camph. ,‘38. tlu^ defendaut ougi^t to be allowed to 
yiievv that lie bad derived less benefit under the con¬ 
tract than he had stipulated for, withoutbeing driven 
to hiscros., action. This vei\f point had been decided 
by Lord .Kenyon in J^arber v.^ JBackJwuse, Peak 
Caf!. HI, where it sv’as held, that if there be no con- 
sideradou for part of tho sum contained in a bill of 
exchange, the jury may apportion the damages, and 
need not.lmd to the whole‘amount. 

I.^rd iiLLENBOROUoii.—Sitting here, I shall cer¬ 
tainly adhere to the judgment of the Court in Mor- 
ganv. Richardson. Although money was there paid 
into court, that circumstance formed no ingredient 
in the opinion I tlicn expressed. A bill of exchange 
cannot be acceptc^d on a quantum meruit. There is 
a dilference between want of consideration,^id fail¬ 
ure of consuleratiot^. The former may be given in 
evidence to redudo the’damages' the latter cannot, 
but furnishes a distiyct and imh'jicndent cause of 
action. In Farnsworih v. Garrard no bill of ex- 
cliange had been giv<-n, and I held that upon the 
quantiminiendt, the defendant might shew thecx.act 
degree of benefit he Imd received, or that he had re¬ 
ceived none. The last case cited, I think does not 
apply, as there never was any siifficieiik consider¬ 
ation to the full amount of the bill, which was frau¬ 
dulently drawn on the partnership. And 1 am still 
inclined to'acquiesce in the dictum of Mr. Justice 
Denniso^n there quoted, that “ there is a distinction 
“ i)et\vf;eu the contract and the security” If part of 
“ tile contract arises on a good consideration, and 

A a 2 “ part 


I8C9. 



V. 

GffYN.VE. 
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1809. '• part on a bad ♦ no, ii is dcvisiMc. But it is other- 

* vviso* as to the securitt/, lliat being entire." {a). 

X E 

GwykvE. However, the next bauso slaiicling in the paper be¬ 
ing a cross action between the same parties, it was 
ayjreed to refer both to arbitration. 


Tin; Attorney-General and F. Pollock for the 
plaintiff. 

Garrow, Fanes, and Puller for the def(.‘rub\nt. 

[AttornUs, \VUd^]\\w, :inil IfW,] 


(a) 2 Burr. 1082-—/ VJc’ F-,C(igcr t. £»iier, Peak. 216. 
'Wiffen V. IlobcrtSj 1 E'sp. Cas# 261. X'leming v, Simpson^ 1 
Campb. 40 iu 


t 


t 


' Harris and another v. Boston. 

npilTS was an action to recover a sum of about 
3,f)00C upon two bills of exchange, and tin* 
balance of an account. 

The plaintiffs w'ere seed factors, and bought large 
quantities of rape seed for the defendant; they ad- 
^ anced Uie money for these purchases, for which they 

charged the legal interest of 5/. per cent.; and inad- 
iiot a.ivance(ithe itwas agreed that they shoeld have a 

artion u ^icouimission of per cent, upon all the seed pur¬ 
chased. In this manner the debt was contracted. 

The 


SatiiuJav, 
Jai). 20, 


’Where a factor 
advances money 
to pnrrhrthf* 
goods, if he 
receives, besides 
iutcrcsf, h 
hitcher commit- 
stoii on these 
puichastTs than 
he would )mve 
been contented 
to tuke iiud he 


o^nriuus. 
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The defence was, that these transactions were 
nsurious; and many witnesses actjf^iaintod with the 
trade were called, who swore tliat the highest com¬ 
mission they had ever known taken upon such pur¬ 
chases was one shilling a quarter, which at the cur¬ 
rent price of rape seed amounted ('xactly to one per 
cent. 


1809. 



ilAKKiS 

and auoUier* 


Bostun, 


Lord ELLENRORouGii.—It Avill iirst be a question 
of fact, whether the coinniission of ’1~ per cent, ex- 
ceeds-w'liat can be fairly and reasonably referred to 
the plaintitr’s trouble and risk in making these pur¬ 
chases. If it does, tluni by an inference of law, it 
must be ascribcfl to the advance and forbearance of 
the mouev, and Ylre contract is usurious. If the 
plaintiffs would have duly .made the purchases fox* 
one per cent, but "charge besides legal interest 
where they advance; the money, this commission 
must be consirlered an t'^xpedieut for enhancing the 
rate of intt;rest beyond 5 per cent, and is a mere 
colour for usury. 

» 

The Jury I»ow ever found a verdict for the plaintiff. 

Park and Parnlh^r/ov the plaintiffs, 

% 

TJie Allorney-Gencrul and Marryat for the de¬ 
fendant. 

[Altornic^, Dni.c$ atitd £.ee.] 


Vide Morse t. Wilson, 


4 T. 11. 353. 


A a3, 


Phelps 
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Monday, 
Jun. 22 b 


Phelps v. AuLD.m. 


V 


A CTION on a- policy of insnranco on G;oofls on 
board the Marn'nrcl and Anne from Jrc/(.n.dio 


Thf* master of a 
morchai:!r/i’jn 

M hilc takh.jT in 

his loading at a . , 

foreign port, is tlus couiitry. 1 tic rislv mado to oommencc m 
capt!ihlot\a*''' the common form, from the loadMi^of llio goods. A 
^’outtoTcI^to total loss Avas proved as laid, to have happtaied by 
examine a (>ijjy fnippjion Avas, Avhctlier the master 

Strange sail d IS- ** i y i ^ ^ ’ 

covticd ill the ijad not been guilty of a deviation. 

oliilig, bearing ^ 

eneinioA' co{o«n>: 

$^vutlng! It appeared that wliile he lay at Iceland, and vvhen 

fo"r«”orthrL"t7 Iio had takcii in almost the whole, of the cargo, the 
being.iiipioyed of ail English sliin of war lying near him, 

determination, ^hc topiiiast aiid yai’ds of which were then struck, 

nc obeNs; and * . 

finding the ordcrcd him to go oat to sea to cxanime a strange 

etninggiiiul tobc i • ai /i* i 

a neutral, here- Sail, AVllldl WiJS (IlSCOVlTOfl Wl thC .OlJlIJg* b(?armg f'UC- 

inVoiauhii mie.s’colours; liiat the master did not remonstrate 

cusardevi’ati'on, t'ilis ordci*, hilt unmoored and pul out to sea; 

whidi vaeated a although 40 of tiic crc'v of tiio sliip (if wur luid 

policy on goods ^ 

onboaid the bccii Oil boiu’d the Mav^nt'cl and Anne in the iiioni- 
mercbaiitmau, . , , , i , < i, i i i 

mg of the same day, they had ail been witlidrawu 
before he began to unmoor, and tliat no violence or 
threats were used to induce them to do so; that he 
fired two guns at the strange sail and brought her to, 
when she appeared to he a neutral; and thiit he then 
returned to his moorings. Being examiof'd as a wit¬ 
ness, he said he considered hinjself bound to obey 
the orders of the captain of the ship of vvaf; but he 
^id not make any protest upon the occasion. 



3dl 
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The Altorney-Gcnenil, for the plairitifl, contended 
that the deyiation was excused by fiie coutroul exer¬ 
cised over the master. He did not expostulate, be¬ 
cause his <?xpostuIalionswouUniavebeen unavailing. 
The captain of the ship of war liad ample means of 
enforcing his orders. If this M'as'field lo vitiate the 
policj’’, the oonser|uencc would be, that masters ot 
merchantmen would constantly resist the commands 
of the King’s officers. 


1809. 

Pn Inti'S 
I’. 

Avi.jjjo. 


Lord bjLLRNBOROUGH. —I ail) of opinion that this 
is an unexcused d«n'iation. Where is the ms major ? 
The uiaster is not jiroved to luivc acted under any 
duress or compulsion. If a degiee offeree was ex¬ 
ercised towards likn wliich citherpliysically hecoukl 
nut resist, or morally as a good subject he ought not 
to have resisted, tlfe deviation is justified. But if be 
chose to go out in the liop(? of making a prize, he 


could not thereby extend the risk of the under¬ 
writers. Su[)])Ose the ship had been captured when 
she went out ujion lliis ci'uise, were the under¬ 
writers to bear the los.s? Tlie purpose might be 
laudable, and a compensation to the owners would 
probably have been made by government; but when 
the ship engaged iiftlfis hostile adventure, the voy- 
ag'e insured was at an end. 


Plaintiff nonsuited. • 

The Altorney-Geycrql, Garrow, and Marryai, for 
the plajiitiff. 


A a 4 


Park, 
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Tijelps 

V. 

Avidjo. 


3^fonduy, 

Jan.siii; 

by reason of 
(lio<roMdod state 
of(he London 
J}ockSy a ship is 
detained there 
before she ran 
be unloaded, a 
lonj^er time than 
is allowed for 
itbat purpose by 
the terms of the 
f harier party, 
the freighter is 
linblc for this de¬ 
tention to the 
^«ner 


Parle, Topping, and J. Warren, for tlio defendant. 

[Attornics, Strain and Crotrdtr.] 


It seems now settled that if 
an English ship he seized or do. 
tained by onr own govcriinientj 
fpr purposes of statfj the iiu' 
derwriters are liable, (Page v, ' 
Thompson, Park, lOQ, n. fitli 
EtJ.); although a British un¬ 
derwriter be not liable to answer 
for any damages which the 
owner of a foreign vessel may 
sustain from an embargo laid on 
foreign ships in the ports of 
Great Britain, in the nature of 
reprisals and partial hostility, 
Touteng y. Hubbard, 3 Bo^. 


Pul. 291. But if a British ship 
he stopped iu her course by the 
captain of a king's shiji, from 
an appreliensloti of hostilities, 
and after being detained ti'l in- 
telligencc arrives of a hostile 
embargo at the port of desti¬ 
nation, ishc returns to her port 
of out fit; this lohs of the voyage 
is not attributable to the an'cst 
or deiaimnent oj kin^Sy princes^ 
or people^, and is not within the 
policy- ' Forster v. Christie, 
II East, 205. 


•I 


4* 


r 


Randai l, Lvm'h. 


f [j 'HIS was ail action on a charter party of atfreight- 
ment, dated 1st April itU'}), fora voyage to 
ia/ircre/Zo anri back to London; whereby it was 
covenanted that, “being fully huh nand disjiatcbed, 
“ the master should aud would with tIl(^ then first 


“ favourable opportunity, set sail ‘'iid d/ part from 
“ tlie port or place at which he might have coni- 
“ pleted his homeward cargo, and proceecf ilirect to 
“ the said port of London, and upon arrival there 

(that 
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(tljat is to say) at tl>e London Docks, after regular 
“ reportbeijig first Jiiade at the Custom-house, make 
“ discharge and faitliful delivery of the said horae- 
“ ward cargo and every part tljereof unto the said 
“ aflVcigliter or his order, or according to bill or bills 
“ of lading, or othijrwise, and thAe end and corn- 
“ ple(e both out and homeward voyages:” and it 
was further covenanted, “ that forty days should 
“ be aliened for unloading, doading, and again uii- 
“ loading the said cargoes, to commence and becoin- 
" putated at Lanrereilo, from, and including, the 
“ day after the said master should be ready to make 
“ discharge of such part of his cargo as was inlend- 
“ ed (o be landed there, and notice gi\en thereof to 
“ the said atireiglittr’s agent at that place*, and to 
“ conlinin* in London from dho day of reporting at 
“the (-'ustnm-house; and likewise it was agreed 
“ between the parlies^ that it should be lawful for 
“ and at the optioi/ of flie said a^reightcr or his 
“ agents to keep and dojain the said vessel for the 
“ space of ten working days over and above the 
“ herein before stipulated forty days, upon paying 
him the said master or his representative 5/. ster¬ 


ling per day tor each^and every of the said ten 
over lying day or day*^ of demurrage.’^ 


1809. 



KANUALb 


V. 

Lvhch. 


In thedeclaration, the following breach was assigned 
“ that the defendant did not nor would unload, load, 
and unload again the said respective cargoes of tlie 
said vessel within the said forty day.s in the said charter 
party mcotfoned, and stipulated and allowedfof those 
purposes, computed as therein mentioned, and the said 

jipgce of ten working days over and above the said 

3 stipulated 
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stipulated 40 days, but keptaud detaiiird and mused 
to b(; kept andtfetained the said ship oiMesscl with a 
part of tlie said homeward carno. on boajd licr in the 
JLondon Docks aforesaid, for another long' sj>ace of 
time, to wit, the space of 35 days after the oxj)iratiou 
of such several pVriods of forty days and ten days; 
whereby the plaintitf, during all the time last afore¬ 
said, lost and was deprived of the use and pvoftt of 
his said ship or vessel, contrary, &c.'’ 

The defendant pleaded no7i est factmn -; and to the 
last breach “ that he did not keep and detain and 
cause to he kept and detained the said ship or mssel;- 
with a jjart of the saifl homeward cargo on board her 
in the London Docks afor(*said,'after the expiration 
of such several periods of forty dajs and ten days 
inodo forma, &.c.” 

The ship arrived iroju 'Luncci ( llo in (he J.oiidon 
Dockso\\ tlie 10th of August, and was repru'terl next 
day at the Cuslom-lioyse. 'J'he 40 days siipnlated 
in the charttr}>arty for unloading the outward cargo, 
and loaditig and unloading the homeward cargo, ex¬ 
pired on the 22d of August; but on neconnt of the 
crowded state of the Docks,discharge could not 
then be begun, and it was not finally completed till 
the 6th of October, being about 31 davsafler the ex- 
piration of the ten days'diiring Avhich time slu'might 
be kept on demurrage of hi. a day. The (|uestion 
was, wJicther the defendant a<!^ freighter was, under 
these circumstances, liable for the detention of the 
ship? 

The 
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The Altorney-General for tlie defendantcontended 
1 hat an action might as well be brought against the 
captain or owner.s for not making a dne delivery of 
flu* cargo. The one was as anxjons to n.‘ceive as the 
others to g-ct rid <if it. The delay was not in any 
degree to be isjiputcd to the defendant, but to cir¬ 
cumstances over which he hadiio controul. It could 
not he said, tliat ho had his vemedy over against the 
])e(;k Coutpaiiy, wlio were little in fault as tlie 
owner of the ship or tlni freighter. To what was the 
(hday to be-iinputed? Solely to the act of parliament, 
Avhieh requires ships witli such cargoes to unload in 
tin? London Docks. '^I'ho Dock Company had done 
ev(;ry tiling in tlieir power to expedite the discharge 
oi all the ships that entered the Docks; but the 
number at this timo.w'as so extraordinary that many 
of tlicni were necessarily obliged to wait weeks be- 
tore they couhl get a birth. The Docks could not 
be enlarged at j)leasure to suit the tixigency of the 
moment. Upon this issue, the jdaintitf was .bound 
to prove that the tiefendaut liad detained the ship hi 
the manner stated in the breach, lie had not done 
so. It was impossible for him to do so. The ship 
had been detained no^ b^* the defendant, hut by the 
statute ill such case made and provided. 


1809. 


Lywea:. 


Lord EtLENBORduGH.—The question is, whether 
the detention of the ship arising from the inability of 
the London Dock Company to discharge her is, in 
point of lavy, imputable to the freighter; and ! am of 
opinion that the person who hires a vessel detainslicr, 
ifattheeud of the stipulated tuiio»he does notrestorc 

9 her 
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im 

V 

V. 

LY^CU• 


If bv » charter* 
part y lojwr is 
given tn doiam 
the feihp a cer¬ 
tain number of 
da>9 for l!ie 
purp(^se of dis* 
clinrgiug her 
cargo, this 
amounts to a 
tcveimnt on the 
part of the 
ireijrhuT, that 
he will not de- 
tato her longer. 


her to the owner. He is responsible for all tlie vari¬ 
ous vicissitudes^ which may prevent him from doing 
so. While lire goods remained on boanl the vessel in 
the London Docks, ifwas impossible for the plainlili' 
to make any use of her, and to all intents and pux'- 
poses she was “ihere detained by the defendant. 
When she was brought into the Docks, all had been 
done which depended upon theplaintiff, and the Dock 
Company were the dotendaiit’s agents for lu r xic-Ii- 
very. The defendant is as iniicli responsible for a 
delay arising from the want of a birth, as if-it had 
arisen from tenipestnoiis u eathcr or any other cause. 
This issue must therefore be found for the jxlainliif, 
and the jury will consider to what compensation .he. 
is entitled for tlxe detention aftei-ihc tex) days during 
which the ship wasalh)’,ved to be d(;taiuerl ato/.aday. 


Thejury awardedSl daysmorc at tlie sauicratc(a). 


‘In the ensuing term tlxe Aitoruf iz-Gcjicral(w Uhonl 
objecting to the Chief Justice’s direction upon this 
point, or the manner in nliich the issue joined on the 
record had been found) moyed m n/mt o/jndjrmenf., 
on the ground that the breach for detainiug the ship 
beyond tlie 40 lay days, and the JO dcmiurage days, 
was not warranted by the charterparty, there being 
no covenant on the pSrt of the freighter to deliver up 
the ship at the end of that time.—AVule to shew 


(a) Vide Atkinson t. Ritcliie; 10 East, 530. 

cause 
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cause was granted, but it was afterwards discliarged, 
the Court clearly tliinking, that from the leave given 
to the defendant to keep tlie ship so long, there was 
an implied covenant that hewoukl keep herno longer, 
upon which the breach was well assigned («). 


1809. 


Handall 


Lyncu. 


The defendant had paid money into court on the ?"vena“M 
breach for non-pavment of freight. iip paW 

^ into court On 

* any one of the 

A question arose at the trial, ■whether lliis di.s- unnw^aryM** 
pensed 'witli the necessity of proving the execution 
of the charterparly. 

Tlie Altorneij-General insisted that the plaintiff 
■ivas still bound to |lr; odnce the attesting witness, that 
lie might be cross-examined jsto the circumstances 
under which the deed was-executed.—But, 


Lord EllenBOR(U* jH 4ield, that,the rule to pay 
monev into court was a sufficient admission of the 

V 

execution of the deed to’dispense with the ploduc- 
tiou of the attesting witne?js. 


Parliy Toppingy and Marvyaty for the plaintiff. 

The Attorney-Generaly Garrow, and Barrow, for 
the defendant. 


[Attoruiey, and^arruv.] 


• (a) Vide Cota. Dig. Covenant. (A> 2.) 


COURT 
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COURT CiF COMMOiX PLU.AS. 


SITTINGS ATTER TERM AT WESTMINSTER. 


A!lho«j;Ji fhe 
miclieuce in a 
public thealrt’ 
have a ri^hf to 
express the feel¬ 
ings excited at 
the mumeni by 
theperfurmauce, 
and in tins man* 
ncr to applaud 
or to hiss any 
piece which is 
represented, or 
any peformer 
who eYhibits 
himself on the 
stage; yet if a' 
uumber of per¬ 
sons having come 
lo the theatre 
with a predeter*, 
mined purpose 
of iuterTupting 
the performance, 
for this purpose 
make a great 
noise and dis¬ 
turbance, so as to 
render the actors 
entirely in¬ 
audible, iho* * 
without offering 
person'll yiolcji(,t 
of a ri$tm 


„ Clifford, Esq. v. Brandon. 

rr^HIS was aa action of assault and false inipri- 
soninent.—The first ooiurt of the declaration 
stated, that the detinidant, with force and arms, &c. 
made an assault upon the j)laiiitiffin a certain public 
theatre, called I'hc iVe?c Thcaire Jto^al, Covcnl 
Garden, situate in the {‘ari^jl^ of St. Paul, Covent 
Garden iivthe county of Middlesex, and seized and 
laid hold of the plainlili’ and struck him a great 
many violent blows, aiul forced and compelled him 
to go from and out of the said theatre into and along 
a certain street there to a ceiTaiu policeoiDce situate 
and being in the parisli afoK, s(ud, in the county afore¬ 
said, and imprisoned him, and kept and detained 
him in prison there, without any reasonable or pro¬ 
bable cause what.so(^ver, for a long space of time, 

contrary to the laws of this realm, hc^ The second 

\ 

count was for false imprisonjnent generally; and the 
last for a common assault. ■■ . 

U any individual or doinji any injury to ll»« house, they are, in point of law, guilty 

Pleas 
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Pleas, 1. Not guilty. 2c1ly, that before and at the 
said time >vhen, &;c. thesaid thealrein the said.decla¬ 
ration mentioned was and is a certain public theatre, 
ihe projirietors whereof then ^nd there had lawful 
licence, power, and authority from time to time to 
exhibit and [)resent tragedies, comedies, operas, plays, 
and farces within the said theatre, and to take and 
receive certain reasonable syins of money us and for 
the prices of admission into the said theatre from and 
of persons w ishing to see and hear the performance 
ami i^ xhibition of such tragedies, comedies, operas, 
farces, and plays within the said tlieatre(irf); and that 

a little 


1809. 

CtJyfOHD 

f 

BaANflCK. 


(«) TlieCovent Garden Com¬ 
pany art under a patent,^bear« 
ing date the i5th of January, 
of Chillies II. granted to 
Sir VVm. Davksaht, wl^ereby. 
lie, his heirs, executors, admi- 
lustrators, and assigns arc an*.* 
thorized to erect a new theatre 
ill any place within the Cities 
of London and Westminster, or 
the sHburbs thereof; and to 
gather together, entertain^ 
vorn, privilege, and keep a com** 
pany of players to exercise and 
act tragedies, comedies, plays, 
operas, and other performances 
of tlieMagc thersin; who were to 
be (lie servants of his Mnjc&j^’s 
clearly beloved brother Jamics 
Duke of i'oRK; and to take 
and receive of such as shall re* 


sort to see or hear arty such 
])4ays,sccncs5and entertainments 
whatsoever, such sum or sum.s of 

money as cither have accustom- 
ably been^giveu and taken in 
the like kind, orahall he thought 
reasonable by him or* them iu 
regard of the great expcnce* of 
• scenes, music, and such new de¬ 
corations as have not.bcen for*. 
merJy used.*'--The patent then 
prohibits the exhibiting of 
plays by all others besides this 
company and a company to be 
established by T. KauauEW, 
Esq# and called the King and 
Queen*5 Cojnpan^ ;—directs that, 
no actor ejected by one of these 
companies shall bo received into 
the other, without the consent 
of the company ivhereqf he WiH 

a member 
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1810. 

v» 

Bhanjdo.v* 


a little befor<'. the said time Avhon, &c. to wit, on the 
day ill the declaratioii mentioned, the plaintiff, to¬ 
gether with divers other persons to the nnmber of 
three and more, nnl,-iwfnlly, riotously and routously 
made and raised, or caused to be made and raised, 
a great noise, riot, disturbance and tumult in the said 
theatre for the purpose of forcing and compelling, and 
in order unlawfully aiul by force and violence to com¬ 
pel the said proprietors of the said theatre to lower 
and reduce the prices of admission into certain parts 
of the said theatre, and for that purjiose at the time 
when, &c. and during the performance of a certain 
farce or play in the said theatre, the plaintiff and the 
said other persons, to the numbi'r of three and more, 
were making a great noise, riij't, disturbance, and 
tumult in the said theatre, to the great annoyance 
and disturbance of divers peacealile and orderly sub¬ 
jects of our Lord the King^^then being in the said 
theatre for the purpose "of hf aring and seeing the 
performance of the said farce or play, to the great 
damage and injury of the said jirojirietorsof the said 
theatre, and in breach of the peace of our said Lord 
the King; wherefore the defendant at the time when, 
&c. as the serv ant of the sgid proprietors of the said 


a member^ signified under hand 
and seal;—grants permissien for 
womens parts to be represented 
by men;—requires the old plays 
to be purged of all scandalous 
and ofi’ensi?e passages; and con* 
eludes with ano/i vbsluntG clausv| 


giving full effect to the patent, 
a7t^ htw^ siatutCy acty ordi^ 
vanccy priclajuatiarij pi'ovUiony 
or restrktioTiy or an^ o/Aermaf- 
tery causcy or thi^ng tchaisocv€ry 
to (he contrary in Unyzeise wof* 
withstanding^'* 
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theatre, anti by their coiniuaud, gave -charge of IIjc 
plaiiititriu the saitl theatre to one S. T. who then and 
tlierc* was a constable and peace or police offieer, 
duly and lawfully authorizetj to take such charge 
to be by him taken and carried before some magis¬ 
trate and justice of the peace in* and for the said 
county of Middlesex, to beexamintil touching and 
conceniiiig the said riot and breaclt of tin; peace, and 
to be dealt with according to law; and (ju that occa¬ 
sion, and ibr ti)a1 juirpose, tiie said S. T. took charge 
of and took the ])laiiititr into custody, and brought 
him from and out of the said theatre into and along 
the saifl ])ublic street there to thi' said ])olice ofiicc, 
tlic same being tb<j nearest and most convenient way, 
before Janies Meatl, Esrp then and there being one of 
tlie iusiices, &c. to be exairtined touching and con- 
cerning the said othmee, riot and breueh of the peace 
ami to be further de^lt with according to U.m, and on 
that occasion the jTiaintdf was necf?s.sarily and una¬ 
voidably kept and delaiyed in custody and iiwprison- 
ed for tin* space of time in the declaration mentioned, 
and until he was afterwards didy discharged tlierc- 
from, as was lawful, txe.—3d!y, After stating the 
riot as before, that at ihe said tinu; when, &c. the 
plaintiff was in the said theatr(Mmlawfully, wickedly, 
and inalieiously iucitingaud encouraging, and endea¬ 
vouring and labouring to p(-rsiia<!e, insligateand pre¬ 
vail on, and did then and there* mlawfully, wickedly, 
and malicioVislyineito, encourage, endeavour and la¬ 
bour to pgj'sumh-, instigate , ml pnnail on the said 
persons to lliohcuiber ofihreeand mon,*, and divers 
other disorderly and riotous persons tiiort in the said 
VoL. n. B b tlieatrc 
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theatre to persevn-e and continue in such riotous, 
I'outous, and unlawful tumult, riot, and disturbance, 
and the said persons and others did then and there, 
in pursuance of suchrwicked instigations and endea¬ 
vours, continue ip make, and at the said time, when, 
&c. were making a great noise, riot, disturbance, and 
tumult in the said theatre for the unlawful purposes 
afuivsaid; whereupon the defendant as the servant, 
See. 4thly, That the plaintiff and others to the num¬ 
ber of three and more, were making a noise and riot 
for the purpose of preventing the performance of a 
certain farce which the proprietors had lawful pow¬ 
er, licence, andauthorit 3 "tocause'to be performed and 
represented in the said theatre: jitlily, That he w'as 
instigating others to make a riot for the same pur¬ 
pose.—^^riiere w’crc three other pleas more general 
than the foregoing. ^ 

Replication, wjnria sua jy^ojmay absque tali 

i‘ausa.' 

♦ 


It appeared in evidenob that the plaintiff Mr. CUf- 
ford, a gentleman of great eminence at the bar, on 
the 31st of October last, between nine and ten in the 
evening, went into the pit of Oovent Garden tlieatre, 
which had been lately rebuilt. On this, as on every' 
night from the first opening of the house, great noise 
and confusion prevailed, on account of the prices of 
admission to tlie pit and boxes being raised, and 
the public being excluded from a nupiber of boxes 
which weVe let to particular iudividuhJs fbr the sea¬ 
son. The performance on the stage was inaudible: 
the spectators sometimes stood on the benches, and 
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at utl»er times sat down with their^backs to the per¬ 
formers; wliile the play was representing, “ God save 
tln'K-ingl ’ and “ Rule Britannia!” M'ere sung by per¬ 
sons in didereut parts of tinj theatre; horns were 
blown, bells w'ere runs:, i^nd rattles were sprung; 
placards were exhibited, exhorting the audience to 
resist llie opjfres^iou of the mdiiagcrs; and a number 
of men wore in their hats tl/e letters 0.1\ or N. P. B, 
meaning Old Prices and Ao Private Bores. But 
although there were some sham-fights in the j)h, no 
\ ioleiice was oflered to any person either on thestage 
or hi any other part of the hou^e, and no injury was 
done to the tlieatrc itself, or any of its decorations. 
When Mr. ChJ}'ord entered, tliere was a cry of 
“There conics the honest couns«llor!” and a pas¬ 
sage being opened, for him,‘he went and seated hiin- 
s(') f in tlie eeiil re of the pit. Soon afterwards, a gen¬ 
tleman asked him, if there w as any harm in wearing 
the letters O. P. Tie answered The gen¬ 

tleman then asked him,, if he hatl any objection to 
wear them hiinself. ile said he had not. The let¬ 
ters O. P. were then filacbd in his hut, and he put it 
on thus ornamented, lie continued, however, to sit 
without taking any part in the disturbance, and he 
persuaded a person wllio was near liiin to desist from 
blowing a trumpet. Having eondueted himself in 
this quiet manner while he remained in the theatre, 
he was n'tiring from it. Wlfether the performance 
was eutircry over at the time, did not certainly ap¬ 
pear. WJien he had*got about two,yards from the 
pit door* where the money is rcHjeived, th<* defendant, 
who is Box-keeper to the theatre, ordercsl him to 
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l)f into nislody. A coiislablo accordini^ly 

laid hold of him, and cairii'd him to the])olit:e oflice 
in 13o\v-^!troot, b«'fore Mr. Read the ma^^istrate j)re- 
.siding tlieie; but no<|,iing being proved against him, 
except that he \vov(? O. T. in his ]jat, after being 
detained about half an hour, he was set at liberty. 
The (juestion was, whether these facts proved the 
justification? 

Jii'xf, Serjeant, for tlu^ plaintitf, contended that 
there had boi.'ii no riot in iln'tlieatre; that the plain¬ 
titf had not instigated it, if there wais; and that, at 
all events, he had lieen illegally arrested and impri¬ 
soned after the riot had ceasi.-d. A riot must be to 
thclerror of his Majesty’s sulijeets. In tliis instance, 
no terror or appreheusic n was felt bj' anyone. Tin* 
aiulii'uce were more amused with what was going 

W »T7 

forward than they wtiuld haie been by tin; perfonn- 
ance of th<‘ stage. Witiiiii the w'alls of a public 
tln-a(re, the public ha\e a right to express their ap - 
jn Obationor disapprobation w iihout limit or controul. 
^J’his is a rigid which has been iinmeinorially exer¬ 
cised, which is ess<-ntial to the prosperity of the 
draiiKi, and which never was ladbie (|uestioned in a 

f 

court of justice. It stands vm the same principle 
w ith liberty of criticism, wliicli the judges haveoften 
declared to be sanctioned and protected by law'. A 
piece may be hooted 'frotn the stage—as it may be 
cmisiired and ridiculed in wfiting whenitis pidilishcd. 
An actor may be praised or Condemned,in a news¬ 
paper or painpldct for Ins tlieatricai jierfoiinances. 
8o he may be hissed or ap'plauded at the mometit, 

bv 
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Lv those Avlio witness his efforts. "Is the contluctof 

«r 

\\\(i mauao-ers then to lie jirivilei^ed from all auiiuad- 
version? Ujwnthis in a ji^reat measure depend jiuh- 
lic amusement, public taste, aifd public morals. And 
l)OW are the nianaa^ers to be conti*oulcd, except by 
an one»|uivocal manifestution of public opinion ? 
From the system of monopoly on whicli our theatres 
are tjoverned, peoph* cannot leave a theatre whore 
tlioy are ill used, and frequent another, which is con¬ 
ducted with more liberality. Their only remedy is 
to express their disapprobation in tlie bearin';^ of 
the mairinger, and to bring him to terms of submis¬ 
sion. This accordingly is Ihecourse which has been 
always pursued. '■ i\1r. Garrick and the first men 
who have undertaken the management of our thea- 
trical concerns haVe hitherto chearfully yielded to 
the juris(li(‘tion of the pit, without a thought of ap¬ 
pealing to Westncjfster- Hall. .Such is tlie gene¬ 
rosity as well as the discrimination of the British 
public, that there can be no danger of this })o\ver 
being converted to purposes of vexation or injustice. 
Jn th.' }>r»'sent instance, the managers of C'otYori Gar¬ 
den Theatre havedone m ery thing to aggrieve'and in¬ 
sult the public, amV^be oj>position to their tyranny 
has been marked by groat moderation and forbear¬ 
ance. They have raised the prices of admission most 
needlessly; and according to thj; argumenton theother 
.side, had tt(ey insisted upon sevi'iigyliieasfur admis¬ 
sion to the boxes, instc,j:ul ol seven shil lings, no om* had 
any right complain, h’orint'rly, any ofthegentlemen 
of the jury might have occupied the box in thetheatre 
which the night before was lionoured by the jvn seiice 
of the Sovx’.REiciN hims(‘lfand his august family; but 
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themanagers hi,ve now attempted to exclude the pub¬ 
lic from a considerable part of the housse,, and to in¬ 
troduce invidious distinctions where there ought to he 
perfect equality. / Yet there has bpen .no subh vio¬ 
lence exercised as has bk cp formerly witnessed on 
much less provocatii m— no pulling up of benches or 
breaking of chandeliers—no bloodshed, or even 
breach of the peace. There is no pretence for demo- 
minating Avhat the witnesses have described rt riol. 
The people were only expressing, according to an- 
tient usage, their sense of what they disapproved. 
The noise was gn^at, but not greater than is frt^queht- 
ly heard at the condiunuatioh of a new play. Bells 
and rattles maybe new to thepit, bat cat-calls, which 
are equally stunning, are.ps old as the English drama. 
Nor can the legality of the scene depend upon the 
exact degree of noise vtliich is made by the audience, 
but whether outrage is coimnitteJ, whether terror is 
excited, and whetlier the object is laudable. If the 
managers remain obstinate and set at deljancen)ilder 
expostulntion.s, thoy mustdie brought back to their 
duty by louder r<Mnoiis(r:mee.s; aud thi'n* seem no 
just linats to ncce>sary resistance but a breach of 
the peace and a violation of pros^u rty. The patentees 
do not liold the grant of the crown merely for their 
own emolument, but as the trustees of the public ; 
pnd they are answ'eraW.e to the public for the maimer 
|n which they e;xecute the trust.— Hbvy-.cduld it he 
said that the defendant had instigated this supposed 
yiot? Whatever it was, it,raged as furiously before 
he entered the house as afterwards. |Ie fop^po part 
in the disturbance, and instead of ^licoura^ng the 

^npposed 
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^jupposecl rioters, lie prevailed upoii a gentleman near 
him to desist from blowing a trumpet. By wearing 
O. P. in his haf he simply expressed his opinion, 
that the old prices wore suffii^ient and ought to bd 
restored. If this were illegal, it would soon be a 
misdemeanor to wear a blue cockade at an election, 
or a white favour at a wedding. The conduct of 
Mr. Clifford while he remained in tlie pit was most 
exemplary.'—But whateverdifl[oreiic«‘ of ojnnion there 
might be upon that subject,—snp() 0 ,se that he was 

t • 

there guilty of a riot and breach of the peace, the ar¬ 
rest was equally illegal. At any rate, the riot had 
ceased, and he had witlidrawn from the scene of 
action. He might as well have T>een ilragged from 
his bed by the defendant and thoothcr servanls of the 
house, and carried before a’magistrate, a month after 
the supposed offence had been committed. But it is 
an established maxkn of the law, that though a con¬ 
stable of a private person may interpose to prevent a 
breach of the peace, or*carry before a .Insli»“e a per¬ 
son apprehended by them in the act of breaking the 
peace; y dt when thejflPfray is over, their power is gone, 
and they cannot arrest thcollender without a warrant 
granted by a magiijfrate after an information laid be¬ 
fore him upon oath.^,Thcrefor«‘ all the issues on the 
record must be found for the plaintiff. The defend* 

' ' ' ' i» ^ 

zntwas gtiilty o{ the assault and false imprisonment 
laid to his charge,'^and guilty tvil/nml auy such cause 
as he has alleged in his pleas of justilication. 

Shepherd, Serjeant, spoke at gfeat length for the 
dgfendaiit; but as most of his legal aigurnents were 
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by fbe Cjiikf Justici:, it i<(^eius mjnco»’s- 
sary to tlclali thoin. 

Sir .Iamks I\I ANSI' IKLD, C. J.—'i'lie lirslgroat ques¬ 
tion for t!ic roiisiilritiUoiiof llu'jury will he, whether 
the piaioti!! iva," :;!■ a riot in Coveiil (iardoi 

^Vluahr Cl! ti.*’ ( in (pu stion? and then they 

nni^t <!;•' 1 v ! c, ‘.( t h.- w.-s arrested while the 
rici c; -.S 'C'-oi. • hf the c ".i'-iciH.-e of a riot in the 

hoio i , • • -i'fi'ia ■ li‘ ■ MO it.uiitd. It appears that 
fora gr; : )-re riots there ofsuch 

a naturi' a • o i : '. i .dlugellter to dramatic 

reprc^t S < aonc} tel! upon what groumls 

many p'cpit day havoaxight, atatheatre, 

to makt‘ sueiia iuoriigious noise as to preventother.s 
from iioarn'.g what is going forward on the stage. 
Theatres are n-d. absolute iiceessaiiesof life, and any 
]H;rson may sfay^away who^docopiot approve of the 
niatmt r in hielt tiiov are managed. If tlu' prices of 
admi^si^'.'l av • niio asouaiile, the evil will euri; itself. 
Ih'opii- \'iii nm ga.aad llit proprietols will bi'niinod, 
unless tih'v i;!\v ■ 1-! i.cii-dc uiaiiTls. But the propri- 
ctoi'siti':! :!i; light, to manage their pro¬ 

perty in tie ii ou-i v*aN, and jq hx Avliat prices of 
admission they think m(»s( for tliiar owm advantage. 
It is said, if the priia-s asked are considered loo high, 
people ha’, e ;i. rigid, (((^express tlieir disapprobation 
in the lumulttioius manner they hai'O adopted. From 
this doctrine [ must altogether dissent. Jfthe pro¬ 
prietors have acted contrary to the couditions of the 
patent, tlu! patent itself may be set aside by a writ 
f)f scire facias in the Cotirt of Chancery. The pri¬ 
vate 
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v:u.f! hoX(’s furni.slias lit(If^i;’i ound for violence. The 
house is tlu! {iroperty <tf u eeilaiu nuuiher oI imlivi- 
iluiiJs, to he used by fliem aeeortling to tlieir ov o 
discretion. 1 conceive it (jiiiiu iiujjossihle that any 
tiling whieli lias been done by (In- inunager ? in raising 
llie prices, or making sonic of tie, bo.vo pviviite, can 
bo any .sort of jn>lilication in toiiit oi’ law for ^^neh 
scones as took place <n fin in spn-siiou— 

scenes which are ;» di-'Vrac< ! i'ta- e'^a'atrv, and 
which tend to bring u-. beck lo a .-iaie oi bar-'arism. 
If «{ncslion,s of this so' " • 'o !„■ ay mnl- 

titndcs of people as.scmbb (inodtcoaslv , -..-id be- 
Juiving in such a juanner io ; ■ c 'Vi^b u il. e. n ment- 
hcr.s of society from going to si;c tiouifc, tin.Tc will 
Ii(i an end of tile law. it is time for the puhlic to 
nnderslaiul, tiiat the pro<;<reelings m hieh Inne lately 
taken place at this tlu'atro arc in a high degrei'illegal, 
ami that all those \\ho participate in tlnaii aie liable 
to be pnuisbed severely, in proportion their of¬ 
fences. These premeditftted and systi-^...:Uc tnmnits 
have been eompaved to tlnit noi.^t* Im Is iias been at 
all times witnessed at tiicatn-s in riie inmiediaU' ex- 


pre.ssion of the feelings of (In* cmHcnee njx.n a new 
piece, or the nieriti^or (h'fct.s (.f jiurtieidar por- 
fonrier. The cases, Iiowever, are widely ditrereiik 
The audience liave certainly a i-ight to <*\pr<'ss by 
applause or hisses the sensayons which naturally 
jiresent thojoselves at the monieut; and iiobotly has 
ever hindered, or woidd ever question, the exercise 
of that nght. But if any body of men were to 
go to the theatre with the settled intention of 
hissing an actor, or even of damning a piece, 
there can be' no doubt that such a deliberate 

and 
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and pre-concerted scheme would amount to a con-' 
spiracy, and that the persons concerned in it might 
be brought to punishincnt. If people endeavour to 
effect an object by tumult and disorder, they are 
guilty of a riot. It is not necessary, to constitute 
this crimes that personal violence should have been 
couiniifted, or that a house should have been pulled 
in pieces. I am clenriy of opinion fliat the ?eeijes 
which iiavc l)een tlescrib{;d amount to ,a riot. How 
can it i>o said there wasno terror? Would any of the 
jury allow their A^iv(;.s or daughters to go to the 
theatre duriug these disturbauces? Must not those 
who entertain a dill'cri iit opinion upon the mailers 
in <lispute, aiul an; tricndly to the managers, (*xpect 
to meet violent ill treatment ?—The jury will consider, 
then, whether Mr. CUjf 'ord was ,an instigator of the 
riot, which one of his witnesses has represented as 
resembling a quarrel among <*1 thousand drunken 
sailors. I'he liivv is, that if luiy j)erson encourages 
orprorcote;:, or takes part it; riots, Avhether by words, 
signs, or gestures, or by wearing the l^adge or ensign 

of the rioters, he is hihiselflo bo considered a rioter, 

> • 

and he is liable to he arrested for a breach of the 
peace. In tliis cast', nil are pripcipals. Ttis upteasy 
to conceive that the plaintiff had no iiitention to en- 
courage the rioters. How happened it that at his en¬ 
trance lie was saluted with the exclamation,Here 
comes the liotiest counsellor!” HovVhad hede.served 

, ' ' . ^ ' .f'.' ^ ' 

this pccidiar panegyric? How it that a wwd 
from him was suflicieutto prevbnt^a man front blow'- 
ing a trumpet? F6r what purpose did he go to the 
theatre? Was it to see the play ? Tflty did he wear 

O. P, 



m 


MICIIXeLMAS TERMy 50 GEORGE III. 


O. P. in his hat? Did he not know the meaning of’ 
these letters; and if he did, with what ^iew did he 
('xhibit them but to encourage the mob by his exam*- 
pie, and to impress upon thean the idea they were 
acting agreeably to law? tJpon all these circum¬ 
stances the jury will exercise their judgments, and 
consider whether the pfaintitf instigated the riot. If 
he in any way encouraged tb? rioters, he is guilty,—. 
We now < oine to the moment of his apprehension. 
And the rule of law' certaiidy is, that a private per¬ 
son c*anilot arrest another for a mere breach of the 
})eace at a tune Mibsecpicnt to thefonmiission of the 
ortetKo, without a warrant from a magistrate. But 
there* is 'some difliciilty in detei mining Avhen this 
power to arrest actually ceases. Here if the riot 
had been over a considerable time^ and the plaintiff 
hud taken the O. P. out of his hat hours before, and 
there appeared no ijnniediate danger of the riot be¬ 
ing renewed, Mr. Brandon had cleaidy no right to 
arrest him, without a Warrant for his past offence. 

If, however, at the time of the arrest, the not which 
the plaintiff instigated still continued, 1 thmk he may 
fairly be said, under these eiroiunstances, to have 
been arrested at the^tijne of committing the offence. 
There is a contrariety of evidence as to this point, 
upon vvhich the jury must determine.—Ilis Lord- 
ship concluded by requesting^the j ury to state tlieif 
opinion sepwately as to the questions, whetlier the 
plaintiff had instigate^ the riot, and Uh‘> 

ovenSrfore the arrest.,, '’'‘f 

, ^ *iO whom they had nt'itln-r 

^otedtogiveauy. There could be 
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The Jury, afte^’ retiriu"’ some lime, found a verdief. 
fori he f)laiiitifr, with 5/. damages, and being pressed 
for their reasons, the Foreman said, they thought 
unanimously that the.*;irrest was illegal; but some of 
them proceeded <)n tlie ground that the riot was o^er, 
and otlu.'rs that the wearing the letters O. F. in a 
theatre was not any instigation to riot. 

t 

Jiesf, J^umnnqton, Si'rjeaiits, C. Warren and (\ 
IlmminL^lon, for the jilainti/f. 


Shepherd, hens, Serjeants, and Gvrneij for tlie d(!- 
feiuiant. 


[Allorntcs, C/jr/ftm iind 


In the preceding term the 
Court of K. l-i. graiiiod leave 

* s 

to tile a criminal information 
against AJr. Clilfonl and several 
Otiicr gentiemeu who wore re¬ 
presented as promoting the dis¬ 
turbances in Covenfc (Jarden 
7'heatfe, for conspiranj; but 
before Hilary Term, the ma¬ 
nagers agreed^ on the new price 

Mar.klin^ the famous come- 
diaiij indicted several personal for 
a compiraaj to ruin him in his 
this peculiar panwre tried 

from him was safficitV®"'^ 


of admission to the boxes being 
alhnfedj to reduce tlic price of 
admission to the pit to its for- 
.Tuct standard, to throw open to 
the public all the private boxes 
beyond the number which had 
existed in tlio old thealrc, and 
to drop all the prosecutions 
which tlicy had oommenced, 

stage, they were found guilty 
under his Lurdship^s direction ; 
hut t*'e prose/'.utor declined 
calling upon them to receive 
the judgment of thp.»Court.— I 


ing a trumpet? F6r what 
theatre? Was it to see the play? Wlif 

0. 
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.Ia,aik.son and others v. Swinton. 

OTIOx\ by lift second hidorsecs of a bill of ex¬ 
change drawn by the defendant payable to his 
own order, and indorsed by him to G, Elsom. 

The bill became due on Saturday the 8th of July, 
when it was in the hands of the plaintid’s bankers. 
On Monday lh<! tOth, they returned it dishonoured 
to the plaiiiti/is, who in thecn eniug of that day gave 
notice of the dislnyionr trt^Eldom, tlu'ir itMlorser. 
TUsom between eight and nine o'clock in the evening 
of the following day» gavf^ a like notice to the de- 
fimdant. The plainlid's and Elsom resideil in /.on- 
doa; the defendant at/.v/wgloft. The rjiiesticvi was, 
whether there Avas sudicient evidence of the dis¬ 
honour of the bill to maintain the j)re,seat action ? 

Best, Serjeant, for the defendant, insisted that the 
plaintitls were bound*t*j give notice tiicinselves to the 
drawer and all the indorsers against whom thev meant 
to have any remedy. They could not avail them¬ 
selves of a notice given by a tlWrd person. Against 
Elsom, to wb'oin they had given regular notict% they 
had a clear right oif action; but they had no direct 
claim upon the defendant, to w hom they had neither 
^giveunoticenorattempted to give any. There could be 

• nothing 


WcdnrsdaVi 
Dt'c, i:?* 

IF ihe diawcror 

irdoii.tT ota 

hill dF exrliunge 
receivoh diit* no¬ 
tice of its (lis- 
honour From any 
peison who ii>a 
jmi ty to it, he lA 
direcilv Uahle 
upon it to Ut;Ub- 
stqtient iiHlorner 
from wlionj he 
had no notice of 
llic dishonour. 
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1800 * 


Jamkson 
and others 

V. 

SwiNTON. 


nothing in the/JifficnIty of giving notice to a great 
number of indor.serH, as the indorsee either knew 


them^nd their address, or he trusted entirely to the 
credit of the person/rom \idiom he received the bill. 
Besides, the defendant had not even rccei\ed due 
notice of the diskonour of the bill from Ehom. As 
the parties all resided in London, or the immediate 
vicinity, tlie dcfendant»wus entitled to notice before 
B or 9 o’clock in the evening of the third day after 

V 

the bill was dishonoured* 


Lawrence J.— do not remember to have heard 
the first point made before; but I am of opinion that 
the drawer or indorser is liable to all subsequent in¬ 
dorsees, if he had due notice of the dishonour of the 
bill ifrom any person \v‘ho is a party to it. Such a 
notice must serve all the purpo^^s for which thegiving 
of notice is rec^uired. The dij\ver or indorser is au¬ 
thoritatively informed that llie iiill is dishonoured, he 
is enabled to take it up ib he pleases, and be may 
iininediately proceed against the acceptor or prior 
indorsers.—And it does'seem tome that the defend¬ 
ant in this case had due notice of the disUoripiir of 
the bill from Elsom. This is ^allowing only one day 
to each party, which, v\ hera^'ihc parties all ’reside in 
the same town, seeihs now to be the established rule. 

Verdict for the pkinli AT. . 

' ' fc 

Shepherd, Serjeant, and Schepn, for the plaintiff. 
Serjeant, for the defendant. ■ : , „ 

• . ' ' j • I ' ‘ y I 

■^I I ■ ■ ■ ■■ II 11 ■ I —»— ■ L ■ - 

Vide Smitfi t, MSllet, ante 208 . 
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FIRST SITTINGS IN TERM AT WESTMINSTER. 


DAVf. V. JIardacrf. 

HIS was an action by the indorsee of a* bill of 
exchange drawn by the defendant payable to 
his own order. The bill was dated 20th February pimntiffdis- 

cAuntrd It far 

] 809, for 700/. at 8 months after date. the dcfeudant. 

And required 

^ him to tnkc the 

A prima facie ca^tieing made for the plaintiff,— 
usury was set tip as a defence to the nction. And it *" 

•f ^ '' tJie onm lies 

appeared that the defendant being much presbed for upon the plain* 
money, applied to the plaintiff to discount the bill in iLine'^goods 
question. *jrhc plaintiff refused to do so,. cNcopf «pon at inhirblhey 
tlie following conditions: that the defendant should 
lake a banker’s cheque for 250/. a promissory note 
at 2 months for 280/. 12#.’atid; a jandscape in imita- 

, 5 tiou 



1810* 


Saturday^ 

Jau. 


In an at tion oa 
a bill ofet* 
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tioi) of J*oussiu to ho valued at l-'iO/. Tlu'dc?fendant 
agreed, that the bill was discounted accordingly. 

3farryal for the defendant tluiu oflorod to jirove 
that the plaintiff'had himself purchased the picture 
for .‘>2/. and that this was its full value, 

t 

Lord Ellen noROue.n.—T think it lies upon the 

A 

[dainlilf to prove that i't is worth 150/. 


k- 


Gnrrow for the j)laiidiff‘said he was not prepared 
with evidence of (lie value of the picture; hut con¬ 
tended that if the defendant was to niako (his an 
usurious transaction, the r.iius was thrown upon him 
of proving that a grossly <'X(ravagant and colourable 
jmcehad been set ujion (he article—ashad been done 
with resjiect to tlu^ dstiicli foatliers, which were 
proved to he sold and re-purchased by the same mo¬ 
ney-lender several linns in thesaine day. 

fiOvd ELLENi!OROUGii.-r-\Vhere a party is coinpel- 
h^d to take goods in discounting a hill of exchange, 
I (liiuk a presumption arises that the transaction is 
visnrious. To rebut (his pri'simi[>tion,evidence should 
he giviui of t!ie value of the goods by the person who 
sues ou the hill. In llie j)reSd|it case 1 must require 
such evidence to be. adduced : and I w ish it may be 
understood (hat in similar cases, this is the rule by 
which 1 shall be gfiverned for the future. When 
man goes to gi'tabil I discounted, his object is topro- 
curcoasti, nottocncumberhiniself withgofuls. There¬ 
fore, if goods are forced upon him, I must have proof 
that they were estimated at a sum for which he could 

9 render 
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r<>ii(l(?r them available upon a ro-sale, not at wliat 
iiiislit possibly be a fail' price to charge to a purcha¬ 
ser ^vho stoo'! ii! uccd of them. Can jt)u shew ‘hat 
the clofoin’fat.; ca.ild have sdd \our imitation of 
J^oussit^ioY lt>QL} - 


1810. 


D.VV 1 £< 


iiAKUACRE. 


Garrow alloMeil tliat though the rule just laid 
down ]>y the CaiRF.Ju,sT^ei^ inightbear hard against 
his client in ihh jjariiciihir instance, its general 
operation would be most salutary. 


Plaintitr nonsuited. 


Garrow and for the plaiiitifT, 
Marryat and Tindal, for the defendant. 

[.Ittoniics, Stokci and Wuod.'l 


Wherti gootln are ilelivercd 
to apcrbou who wish-'s to raise 
money, a court of equity will 
set aside the sccurityj oa pay* 


inentofthesnni which tlic goods 
actually feU’li when ri^sold, irjee 
BarLer v* Vansoiner, 1 Bro* 

'C. C. 149 . 


Voi II. 


Cc 


SECOND 
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SECOND SITTINGS IN TERM AT WESTMINSTER. 



IVtlLMAN V. DoLWELL. 


To Irpspav? for 
oninooiio^ the 

plfiinhlr s barge 
the rf( icm\ mt 
h IMII^ pliMilcil 
lilt n iy the ^ent* 
ral t aiinot 
};r t III cvilenip 
th it hi rc no^ed 
U fjom a ''itu* 
afion ot dwJ£<*r 
i>3 (he piTintiU’s 
• lllthi y oi 
th it 

to the h irgo of 
a thud pi ibon 
which the do* 
it iidaut 1*1- 
Thiin/idto re¬ 
mote, the one 
Wris iiK Mt.ibly 
i{ninonied with 

till « t III! , iUld 
dial ihe^ \\( le 
both biought tu« 
pother to *i place 
of b<lfi t^t 


npilIS was an action of trespass for enttiu" the 
plaintift’s barges Aoiii their mooriusis in tii( 
river Thaiiics; A\hcrel»y they had been set ad?Tft and 
been injured. 

Tt appeare<l that at a time when there was^a ^reat 
quantity of iee iii the Thaine.s, the defendant took 
two bargtsjjf the plaintilf from the middle of the 
river, ulierc they were moored, to the opposite 
shore, and that one of them was immediately after 
diseovrred to have a hole in jts bottom, but there 
was no evidemV to shew bow‘this had been ocea- 
sioaec!., 

t 

Carrotv for the (h^em^ant ofTored to ])rove, l])at at 

the time of the supposed trespass, the»e barges v^ere 

in tlie grt atest danger of being- carried away hy the 

iee; that if lie had not iuterfeved, they most probably 

v\ould have Ix'en destrosed; that he did what was 

most prudent and most for the plaintitFs advantage 

to b(' done under the* circnnistauces; and that he had 

’ » 

been employed by the plaintiff ge.i(ii',dly to take 
i'liarge of tlie barges, and must bo presmupd to have 
had his authority to remove them from a place of 
daiig( r to a place of safety. 

’ 2 


Lord 


1810. 
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Lord Ellcnijou'jugh. —Thc^e fart's 'sljould have 
beeii specially pleaded. I canni>t admit evidence of 
them under the plea of/m^ —the issue joined 

upon wliich is, whether the defendant removed 
barges belonging to theplaintifiT from their moorings, 
not whether he was justified in doftig so. 



4 


G/trrow argued that the i>lea of nof guilty merely 
denied the coumiitting of any trespass, apd it was 
impoitiblo to say that any trespass was committed, 
if the barges were removed by tiu' idaintiff’s own 
orders either expri'ss or implied. The case was the 
same as if the plaintitf had stood by and directed 
how the thing w'as tol^e done, ard the unmooring of 
the barges must be considereil the act of the piaiu- 
tiff’rather than of the defend^mt. 

Lord Ellenbohougii. —The defendant allows 
that he intermeddled wuth goods which were the 
property and in the possession of the plainti/f. J<y 
so doing he is presumed*to be a trespasser; *and.if 
he has any matter of justification, he must put it 
upon the rcoord. The plea lyi not guilty d(*mes 
the act done, and the plaintdF’s title to the subjectof 
the trespass, li thc^lefindaiit has any authority, ge- 
neral or particular, expri’ss or implied from theplaiu- 
titr, this mustbe speeiplly pleaded, by way of excuse. 

Garrou) Jlien offered to prove that these barges 
were frozen to some others belonging to J. S,, by 
whom thP defendant was employed to get the latter 
ashore, and that it was utterly impossible to do this 
withoutbringing the former along with them. 

0 c 2 


I-ord 
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All MAN 


V* 


Lonl Ei>lkn BOROUGH.—If the necessity was iiie- 
vituhle, and the barges of the third person by whose 
cx])ress orders the defendant acted, nnist otherwise 
have been destroyed, this might have amounted to a 
justification; but, like the fust set up, it must have 
been put upon tbe record. 


The Jury found a verdict for theplaintitf, widi one 
farthing damages. 


fJarrow afterwards moved for a new trial, on the 
ground that the evidence had been impro[)erly re¬ 
jected; andfurlher contended, that the actionslioidd 
have been case and not ti’espass: but the court were 
against him on botli points, and refus<!d a rule to 
shew cause. 

I 

Park, Jekyll, and Lawes, for the plaintiff. 

#• 

• ' « 

(Jarroic and Tojiping for the defendant. 

» 

[Attornics, Evans and 


f 'idi; Com. Dig. Pleader (3A1, iO-—39-) BuU N. P. 90- 
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SECOND SITTINGS IN LONDON. 



Bevan, Wido^w, V. Hill. 

UNDEBITATUS assnntjmt for stock bargained 
and sold, and for money had and received. Plea 
the general* issue. 


On the‘27th of February, 180t), the defendant pnr- 
<‘hused 70). .'i per cents, belonging to the plaintifl'for 
(501. 7s. Gd., and the sanii! day gave Iut a cheque for 
thatsuinon his bankers, Mf'SifraJP'afpolca?id Co. She 
lo.st the cheque on lu r way home from the Stock Ex¬ 
change. Jle wa.s inunediately a])|>rized of Ibis fact, 
and at various lime.s’dowji to the month of June fol¬ 
lowing was requested to.pay for the stock; ,I)nt he 
always refused to do so, unless he had an indemnity 
against his liability on the (beque. Messr.s, Widimle 
find Co. became bankrupts in the month of May, in 
the same year, without tlu^ cheque having ever been 
pres<‘nted for paymeiy. Phe defendant proved for 
the amount of tlie cheque under their commission; 
but liad not received anvdhidend at the time when 
the action was commenced. • 


Cdrrow for the plaintitf insisted that the cheque 

0 * 

could not operate as payment of the stock, and that 
the defendant was .still bound to pay the G9l. 7s. Gd. 
withotii r(iceiving any indemnity. I.ong before' tin; 

C c 3 commencement 


S-iturtlay, 

I’cb. 


K cheque given 
for sto.' k sold 
lost by the \en- 
dcrin ffo’ng 
borne t'lom ihe 

Tlie pun’hiisei i> 
imnicdiaCely in¬ 
formed of this 
fart, tiui rrfuses 
to pay without 
an indemnity: 
P'ttui' mouths 
ar('‘r,the bank¬ 
ers on whom the 
ciu’que was 
drawn .stop puy- 
iiient, with ?ulh- 
cienl moju-y to 
answer it of the 
drawer's in their 
hands*-y/c/d, 
that under tlieftc 
cii’eunwlniiee.s nu 
action w ould not 
lie forihe psitit 
of the 
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commencement of tlie action, he iiad ceased to be 
Jiable on thecbecqnc. According to the principle of 
TiwUil V. Broivn, 1 T. R. 167, after the bankruptcy 
of Walpole and Co. ivlioIdOr of the cheque could not 
have maintained an action upon it against tlie drawer, 
and even in a short time from the loss of the cheque, 
and while Wulpole and Co. continued to pay, it must 
have come into the .hands of any person under eir- 
cnnistances of such susjhcion, Itsal Broivn could not 
have been sued Uj)on it, if he had withdruM n the mo¬ 
ney from the bankers, and paid it to the plaintiff. 


LordEniiENBOROUGH.—Tti.s certainly po.ssjble that 
this cheque may have got into the hands of a person 
who might maintain an actioJi u[!OU it. The very day 
it was lost it might haAC been passed for value to a 
bona Jidp Iiolder without notice. 1 therefore think 
tlie defendant was entitle/l to-, an indemnity. He 
could not, without this, have ^safely withdrawn the 
money' from Walpole and' Co. before their bank¬ 
ruptcy. He then ceased to be liable upon the 
cheque, but the money was gone. Besides, the 
bankruptcy of Walpole and Co. may not be sustain¬ 
able, and the defendant is not to be exposed to the 
risk of the conimi.s.sioa being superseded. 

Plaintiff nonsuited. 

' , * 

Garrow and Wigleij for the plaintiff, 

. ’ '•(* 

for the defendant., 

' t ■ 

< • 1 
[AttornicSj'Wirort, «iod § Du’on.] 

\ -~ f . ■ . . . . .. — 

^ Vida Pietson v* Hutclutison, ante %l 1. 

'S 
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FIRST SITTINGS AFTER TERM AT WESTMINSTER* 

% 


Bradley i?..Gregory. 

was an action for^ootls sold and delivered. 

Plea, the general issue. 

■ 

The original existence of thedebt dornandod being 
admitted, the defence was rested on the following 
facts: 

In April 1R08, after the ^sale and delivery of the 
goods in question,*the defendant having fallen into 
embarrassed circumstances, a meeting ofiiis creditors 
was called. This was jtttended by plaintiff, and 
it was agreed by all present, thatif astatement the de¬ 
fendant then made was correct, they would accept of 
a composition and give hinj a release. Two or three 
of the creditors were appointed to inspect his books, 
and the meeting was adjourned to the next day. The 
plaintift‘did not asi^i.V at the following meeting; but 
from the report then made of tlie defendant’s affairs' 
all the creditors present consenh d to take a comj>osi- 
tion of 10s. in the pound omtheir res))ective debts, 
7s. to be .veured by the acceptances of J. Jiroxhitp 
at one and three inonUis, and the remaining 3s. to be 
paid by4he defendant’s own noles^at S>, 12, and 15 
months; and op these securities being given, they 
were to execute a composition deed, contaniijig a 

C c 4 clause 


TUf»^(lAV, 
Icb, IJ. 

WliiT(* n man’s 

lako <i ( 
sition on Ihtfr 
revp4‘cti><‘ debts^ 
to be b<’iUH'd 
paitly by tlic «c* 
tcplances ol ,i 
thud ppisi I, and 
partly b} iji'' Jivn 
uot(^, and o> 
execute fi com* 
position dt ed 

i(ii taming a 

clan 1 of iHi'osp, 
be taimot be 
sued tor tile nu- 
gmai diblduo to 
a creditor w ho 
had piomisrdio 
come li) under 
the agreement,to 
vhoin lUc at- 
ceptances and 
notes were regii- 
Uii) tendered, 
and VI tio icfused 
to evciute the 
couiposiiion 
deedatUrit had 
been exetuitd 
bv all the ollur 
creditou. 
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clause of release.. Thene.xt morniiis;, the defend aiil’s 
at tome}', before the drawini^of the promissory notes, 
or the deed was be^uii to be j)repared, waited upon 
thopli^ntitf to know \\,l)eiher !-e would come in under 
this arrangvinetit.^The plaintitfsai^l he was extremely 
j^lad it had been agreeii to by the others, and promised 
to accept of theconiposilio", to execute tbe deed. 
The deed was acrordiu'-ry f *r<‘j)ared aud executed by 
the otljfi- cn'ditovsj ;uMi a lender was made to the 
])laint!/f of hil!^ :e:‘C ('j)t('d by liroxhvp for 7s. in the 
pound, ami of itic defendant’s own notes at the above 
dates for tlie r-onaininji’ .‘3s. uj)on tbe sum wliich the 
plaintitf had Ininself staled as the amoimlofhis debt, 
lint be now ulnsed to accept of the bills and notes 
or to execiKe tbe deed. 


Park for the defendant, ronte.nded that after this 
agreement the pj'esontactioncoirhi not be maintained, 
and relied It non Bullcry. lihodes lEsp. N. P.Cas, 
2‘30. ' ' 


Garro}(' and ilirltarthim, conlra, maintained there 
was no cast^ in whieh an exteatory agreement to ac- 
ci'pta compf.sition had Iteen held tocxiinguisha tlebt. 
This Was accord wit hont satisfaction. However the 
plaintiH'migbt inforo eoasciaitia be bound bj' his pro¬ 
mise, aud whatever effect imghtbe given toitin a court 
ofeijiiify, yet at law. iieonld not be a bar to an exist¬ 
ing right of'action, in Filch v. S/dfon, 5 blast. 2.^30, 
where the composition had been received, the Court 
decided that the Original debt was not exliiignished; 
and ifi the late case of Sleininan v. 3IaQ;nus^ 11 FJast, 

390. 
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SOO, 2 Cdmph. 12-L in wliich it was held, that after 
a composition I'piaranteeil hy a third person has been 
actiiallv received, tlio creditor cannot maintain an ac- 
tioii for the residue of liis dop,iand, it seeine/1 to be 
allowed on all hands that the ineyj agreement to rO- 
reiv(! a composition would have been no bar. In 
Jlatlerw lihodes the defendant had been induced to 
assign the whole of his pn *ji(Tty to a trustee, and was 
lijft without any means Id satisfy the j)Iaintifi’s de¬ 
mand. 


Lord Ellenuo ROUGH. —T think the agreement in 
the present case operates us satisfaction. The dc- 
fendatit undertook to procure the acce])tances of a 
third person for 7s. in the i)ound,‘ to giv» his own 
notes forRs. more;, to prep:u'e a composition deed 
with a clause of release; and to procure the other 
creditors (o execui^Mt. ^Tbe plaintitT undertook to 
accept of the composition, and to sign the compo¬ 
sition d(!cd. '^i’here was'clearly a good consideration 
fur tills jiromise moving frotn'the defendant to Ihc 
plaintitli as well in the lahietit the latter was to re¬ 
ceive, as in the inconvenience the other was to suf- 
fi'r. But it is saicHliis agreement is executory, and 
therefore can be no bar, 1 think it is executed. 
Every tiling on'the defendant's part was performed. 
As far as dejiended upon him, there has been satis¬ 
faction as well as accord. iTt is the plaintifl’s own 
fault that* he has not enjoyed the full beuetit of all 
that lu'i4ipnlatedfoi\ Accord is no bar without satis¬ 
faction ; but a party is not to be permitted to say Biere 
isnosatisfaetipn, to M'honi satisfaction has been ten- 

7 dered 


1810. 

Brauiky 

V. 

Guecort. 
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1810. ^ dered according^ to the terms of the accord. It would 
BbadTev most uujust if the defendant could be sued in 
V. this action, and I am of opinion that in point of law 
GnEttOHY. ac^on is not maintaihable. 

I' 

PlaintifTnonsuited. 

fir 

Garrow and Richardson, for the plaintifl' 

< 

Park and Espinasse, for the defendant. 

[Atlornies^ Wilson and FiUinghanu'] 


But aUhongh a creditor agree 
to take a compositioD, on a falsa 
representation that if he would 
compound, all the other credi¬ 
tors would do so likewise, if any 
of the others stand out, he is 
not bound by the agreement. 
Cooling T. Noyes, 6 T. R.963. 
And au agreement between a 
debtor and his creditors, that 


they will accept a composition 
in satisfaction of their debts, if 
uo fund be appropriated for the 
purposb of paying them, is 7iiu 
dum pactum^ and cannot be 
jdcadetiVta an action brought by 
one of the creditors for his wdiolo 
,demand. Ilcathcote v. Crook- 
shanks, 2 T. R. 24* 


FIRST 
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FIRST SITTINGS AFTFR TERM IN LONDON- 

% 


Doe ex. d. Ash and .'another, v. Caiacut. 

# 

^ I ''HIS was an ejectment by lantllovt’is atcainst 
Unant, to recover the possession of a house 
situate in Gutter Lane, Cheapsfde, 

Tlio demise was laid on the 2.0tli June 1809, and 
theh'ssors of the plaintiff relied upon a notice to quit 
M Inch expired on Midsummer day preceding. 

The first cpiostion which arose 'vas, whether the 
notice to cpiit haci**iot h'^en waved Jiy a subsequent 
receipt of nait. It appeared that the rent for the pre¬ 
mises had for several years been received by Mlessrs. 
Gordon and Co. on account of the landlord, and that 
a clerk of tlieirs atMichaelmusltjOOreceivedaquar- 
h’l 'h rent due for the quarter vihich then expired ; 
but that he was tlwn ignorant of i1j< nctieo to quit 
having been giwn, or the ejectment having been 
brought, and tliat he accepted the rent without any 
special authority, imagining^ tiiat matters remained 
betvA cen tjie parties on their former footing. There 
w as no evidence of the rent having come to tlie hands 
of the l/'ssors of the plaintiff. 


WftJnffdaT. 

rob- u. 

Where rent 
usuaIlyT?L 
ji banker’s, if 
the l}niiker,witli» 
out any special 
authority, re¬ 
ceives i cut ar« 
rniing alter 
the (.xjMivition 
of a nolit to 
quit, tite notice 
to quit is not 
thereby waved. 


Park 
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1810 . Park for the dtffendaut insisted that the lessors of 
the plainlifl'were bound hy the act of tlicir agent, 
cx d. Ash ilod that there was here an unequivocal acknow- 
and another ledgiiientof the tenam;y subsequent to the day of the 

Calvert. 

Lord Ellekborougii. —The receipt of the rent 
due at Michaelmas is priMi fark a waver of the no¬ 
tice to quit at Midsummer. Jiut since it appears that 
this rout was received bv an ajjeiit ignorant of the 
steps taken by his principal to determine the tenancy, 
and without any special authority to receive it, 1 am 
of opinion that the notice to quit remains in full force. 
If rents are usually paid at a banker’s, it would he 
too much to say that a tenancy is acknowledged by 
the banker receiving rede for the premises in the 
common routine of hiisiness after a notice to quit 
has expired (a), „ - • 


A notice to 
riuit L nut 
jtriiiiafiick evi- 
^ncc of the 
period of the 
ye.*4r wlu n the 
tennuej coin- 
lacuccd. 


A difficulty tlion arose to prove that this was a 
Midsummer hohliiig. 


Garroic, for the lessors of llie plaiiititf, submitted 

« 

that itmuf-t prima facie be laken to be so, because 
the notice to (juitex[)iredat thai period of the year. 


Lord Ellenborough.— ft was once mostimpi’o- 
perly so held; but novt 1 believe I may say all the 


(a) Fide Doc v. Batten, Cowp. 243. Ward v. Willingalc, 
1 il. Bl. 311, Goodright v. Cordwent. 6 T. R. 21P. 


judges 
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judges are of a contrary opinion. To make the 
party’s own act evidence in his favour is contrary to 
tirst principles («). 


mOI* 


To shew the exact time when the defendantenterecl, 
it became necessary to prove tlu* will of one John 
Piirccl, who died seizi'd in fee of the premises above 
40 years ago. It was sbited tlrat hc^ had «levi.sed 
them to his widow for life, find that she liad demised 
them to the defendant by a lease wbicli became void 
tipon her death. The lessors claimed as devises in 
trust of Itichard Purcell the brother of John, and 
remainder-inau in fee after the lifeestate to the w'idoAV. 


A Clerk from Doctor's Commons swore that he 
Imd searched in the proper^ilace wlna-e the original 
will of John Pared ongld, accorrling to its date, to 
have been found ;% but Jhat it was^no whereto be 
discovered, and that he believed by some accident 
it was lost. • • 


Garrow then tendered -a^ secomiary evidence the 
probate of the will under the seal of tiui ecclesias¬ 
tical court. 

Lord Ellenborough. —This is inadmissible in 
the absence of the original will we should have had 
an examined copy. I cannot attach any anthoriiy to 
the probate as far as the will relates to real estate. A 


3S9 

1810. 

Doe 

ex d. Ash 
and uuutfaer 

V. 

CAI.VEJIT. 

A of lands 
Ijrinp; lost, the 
piountc'teiiot 
iiduus'-ihlc as 
luifijiry evi- 
i4:i‘ of iti 
lU-ntar- 


(rt) r»<fe Doo T. Vince, mte, 25(5, 


will 
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1810 . ^vill of lands does not require to be proved at all, and 
the ecclesiastical court has no controul over it. 
cx d. A^« Therefore to shew that this is a true copy, we have 
aad aaothei; ^j^jy ggg^| gf court without jurisdiction upon 

Calvert, the subject. The prObate of a will devising real pro¬ 
perty is not tike fai office copy, ^which proves itself; 
for office copies that are received in evidence, are de¬ 
livered out by officers appointed for the purpose as 
the organs of courts of competent jurisdiciion. 

Plaintiff nonsuited. 

Garrow and Puller ^ for the lessors of tlie plaintiff. 

Park and Psjsinasse, for the defendant. 

[ A.Uornie'5,'Zf«nt and EarnshatL*J 


In a case before Wood, B. 
at the last fVorcesier jisskes^ 
on proof that a will of lands 
had been lost, parol evidence of 


ils edntents was received from 
a witness who heard it read 
over before the testator’s fa¬ 
mily on the day of hia funeral. 



Holcombe 
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Holcombe v. Hewsqn. 

npHIS was an actipn of assumpsit by a.brewer 
against a^publifcau, on an agreement whereby 
it was stipulated that the defendant should take all 
his beer of the plaintiff, and that if he did not, he 
should pay an advanced rent for the house which he 
occupied. 

✓ 

Garrow for the plaiutifT allowed (which was con¬ 
firmed by Lord Ellenborouch) that if it should ap¬ 
pear that the beer supplied by the plaintiff to the de¬ 
fendant while they dealt together, was not of a fair 
merchantable quality, aud^such as ought to have 
given satisfaction t6 the defendant’s customers, the 

present action could not be maintained. 

• • 0 

To prove its excellence, the plaintiffs foreman w^as 
called, and stated that it was made of malt and hops 
only. 

k 

Garrow then proposed* to call several other pub¬ 
licans who dealt with the plaintiff at the same time 
with the defendant, and since the latter had taken 
his beer of another brewer, to swear that they M'ere 
supplied with an excellent commodity, which was 
highly app/oved of by their customers. 

Lord •Ellesiborough.'-— This ism inter alios acta. 
We cannot here enquire into the quality of different 

beer 


Wednesday^ 

14« 


An ^^reencaft 
between j. 
brewer and a 
publicHfit t ^al 
the publico 
fchal) tak4UIUl 
beer of the 
brewer, eanoot 
be enftircrd, lUK 
lew the^fW. . •, 
supply the pnlK 
lican with good 
beer, such a« 
ought to gtve 
satisfac tioii to 
his customeiii. 

In an action oia 
this agieeiAent, 
the quality of tte 
beer cannot be 
proved bysbew- 
iug what sort of 
a comniodUy Ibe 
brewer rumished 
to other pub¬ 
licans during tlic 
same period 
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beer furnished to different persons. The plaintiff 
IIoLtoMBc niight deal well with one and not ^\itli the others. 

»■ Let him call some of those who frequented the de- 
feiuiant’s house, and there drank tlu' beer which he 
sent ill, or let him'^ive any other e\idenco of the 
quality of this bdrr; but I raiiiiot admit witnesses 
to his general character and habits as a brewer. 

The defendant afh'rwards proved that the beer 
supplied to him by the plaintiff was very bad, and 
that he had lost almost the whole of his customers 
before he began to deal with another brewer; since 
which he has carried on a thriving trade. 

The plaintiff submitted to be nonsuited. 

Garroiv and Marryal for the plaintiff, 

JPark and Paley for the defendant. 

[AttoriiiU| TounfAcni anti 


ADJOURNED 
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ADJOURNED SITTINGS AT WESTMINSTER. 


Chambers, Esq. v. Eaves. 

^ I’trespass for distrakiing a horse, and keeping 
the same till the defendant paid 221, for the re¬ 
lease thereof.— Plea noi 

* M 

The plaintiff has a farm' at Enfield; and on the 
1.0th of Decemhcr Iasi: he sent a waggon from thenec 
to London, amon •!; other diinijs, a basket 

filled with ve;'f'iab!es, r.idiwo bottles, one contain- 
ing milk, the otln-r creatu, all the produce of the 
farm. The waggr^i .havingdelivered these things at< 
the plaintiff’s hoiise'in town, took in*a heavy load of 
dung to be carried back Jo E'dU-ld, and the, basket 
and bottles before mcatioue<i being empty, were tied 
to the fore part of it with a iiay rope. 


SaturdaY^ 

A u'aar^on rf- 

(«oik1oii loaded 
with dtinj{ is not 
lialdc to l>c 
tuid 

cbarjred tor 0Ter« 
weigat mid. r 
IStJ. 'i. c ^4. 
or 14 w..L c.82, 

bv C'»irking 

home tvi >« 

bottles 
and an empty 
bnsketi ill whirlt 
the produce of 
husbandry had 
been brought 
from the coaotry 
the same day. 


. 'i 


When the waggon on the afternoon of the same 
day reached tlie IsTin^tan turnpike on its way home, 
the defendant, who collects the toils there, insisted 
upon its being weighed. It was weighed accordingly, 
and found to be 35 cw't. above the statute weight. 
The defendant thereupon distivained one of the horses 
for the s;um mentioned in the declaration, which he 
rcceived'next day from the plaintiff, when the horse 
was released. The question was; whether the waggon 
Voj.. II. D,d ought 
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Cil\MBLhS 


V, 

J^A V JLb» 


oup^ht to have been weiglied on its way home, under 
these cirjpunistances ? 

Stat. 14 G. 3. c. 82. § 3. enacts, “that no v\ag<- 
gon, cart, or carriage Viiuployed only in husbandry, 
or carrying pnlyhiianure or lime for the imprm e- 
inent of land, or hay, straw, fodder or coin un¬ 
thrashed (e>£cej)ting hay or stiaw parried for sale) 
shall be ANoighed at any weighing engine now or here¬ 
after to be erected (a).” 


Garrow for the defendant contended that the wag- 
gon carrying the empty basket and hbttles as part of 
its load, did not come Avithin the exemption. The 
Avords of the statute are “ employed only in hus¬ 
bandry, or carrying only manure or lime.” If the 
basket and bottles might be carried empty, AAithont 
rendering the Avaggon liable to be weighed, so iniglit 
they when full ^ and it avouIiI cokIp to thii^, that every 
carriage AA'ould be exempted Avhich carried anj por- 
tioii of manure as a part of its load. 

■% ^ 

LotiJ^Ellenborouoh.' —If the waggoner’s frock 

wtre thrown over a waggon loaded with manure, 

AAOiild that render it liable to be weighed? If not, it 

is not every thing that is carried besides the manure 

•which will subject the owner of the waggon to the 

additional duty. We must look to the clause by 

which this is imposed. Statute *13 G. 3, c. 84. 1. 

enacts, that it shall and may be lawful for the trustees 

of any turnpike road “ to order and cause t6 be built 


(d) And sec U G. 3. c. 84. s. 8. 


or 
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or erected a crane, machine or engine proper for tlie 
A\eighing- of carts, M’a,^ons or carriages, conveying 
of any goods ormerchandize whatsoever.” Then can 
the empty basket and 'bottles be considered goods 
and merchandise within the moaning of the act of 
parliament ? I think not. Care must be taken that 
the act is not evaded; but if the load substantially 
consists of manure, and m.tnure only, the exemption 
uill not he defeated by ar article being tied to the 
waggon, which capnot be considered as goods and 
merchandi^o, and which cannot produce the mis¬ 
chief against which the legislature meant to provide. 


1810 . 


CUAUALHS 


h( 


£aV£S» 


Verdict for tlie plaintiff. 


Topping and Ahjtott for the plaintifF. 

GarroWy Marrypty and Richardson for the de¬ 
fendant. ' 


% 

[AttornleSj jOeufror^and Pinero,^ 




Vid$ Harrisoit t. Brougli, S T. R. 700 . 


Od5 


Wright 
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Satardiy^ 
Ttb. 17. 


WrIGHI V. WALMbLEY, 


Altbouj^li it be 
irre^Urto bnii^ 
an action on a 
bail bug^ina 
tliflererit couit 
from (hat ut 
trliK li the on- 


wau an action of debt on a liail bond con- 
ditioned for the defendant’s appearance in the 
Palace Court.—Pica, nonest faclum. 


^tnal iciioii >va9 
toinmem (d, jet 
the d( friidant 
cannot take ad« 
vaiitigp of thib 
under the pit i of 
non €st Jactum, 


Park contended, that the plaintiff must be iioii- 
suited, as by 4 Ann. c. 16, the action could only be 
maintained in the Palace Court, and be ulied upon 
Dmiatly v. Harcla^, 8 T. 11. 152. 


Lord ELLUNBOROurai.—It is undoubtedly settU d 
that an action on a bail bond should be brought in 

a ^ 

the court Avherd the writ ^^‘as rtturnahle on wliieli 
the \»arty was arrested. That is the only eourt au- 
Ihorued by the statute toj>iv(‘ in a summary manner 
“ such relief to the plaiiiljff,the defendant, audio the 
bail as is agreeable to justice.” Therefore, the plain¬ 
tiff is irregular in bringing an action in tlie King'i, 
jBencli on a bail bond taken on'process out of the 
Palace Court. But how am I tagetat this under 
the plea of no7i at factum. The bond is the deed of 
the defendant, and is s valid deed. On a summary 
application to the eourt, proceedings might havebi'en 
^stayed, or perhap.s the inattermight have been taken 
advantage of b\ a special plea. The only issue we 

8 have 
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4» 

ijave now to try, liowever, is wheHier this be the de¬ 
fendant’s deed ? It is proved to be so, and there must 
be a— 

Verdict for the plaintiff. 


1810. 



WUJGHT 


% 




WaI.M3J.EY. 


Garrolo and Latves for tho plaintiff. 
Park and Reader for tl»e defendant. 

(Attoruics, Wilhughh}) and BcUamy,'] 


But the sheriff may sue on a bail bond, in a different court from 
that in vrhich the original action was brought. Newman v. 
Faucitt, 1II. Bl. 631. 


pRfojE, t. V. Stubbs, 


Thursday, 
k'eb. 2a. 


^ I^HIS wa.s an action»of debt dn 5 Eliz. <*. 4. for Anactioawiu 
setting to work, in the business of a coacJimaker, 5 kuz. c. 4. 
a person who had not serwd therein seven years aS workn pci>oa 
an apprentice, S“an"ap. 

prenticethu> in ' 

The case being opened by the plaintiff’s counsel, acod<*h-i»akcr, 

(hat not 

^ being known ia 

LordEiiLENBOROUfiHsaidhewasclearlyofopinion 
the action could not be maintained, as the trade of a 
coachmak/:r did not exist in England in the 5th of 
Elizabeth (a). The queen went on horseback to open^ 


(n) 1562. 

I>d3 


the 
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the very pnrhament at which this statute passed; and 
she used frequently afterwards, on occasions of state, 
to ride feehind the Earl of Eetcester, 

Plaintiff nonsuited. 


Garrow and Lawes for the plaintiff. 
jPark and Sehri/n for Uie defcud.uit. 

■ I - - - - ^ . . -I I I I. I , I ,■■ ■ , , I I . . . 


Coaclie*) were usefl on the 
contint^nl of Europe ui the be* 
gmuui^ of Uic 16th ccuftiry; 
but were not kno vu ia England 
till the middle of E i/:ahwth’s 
Teign, According to 


they were introduced from Ger. 
many by the Earl oj Arumich 

Tide Coward v- Maberley, 
aniCi 1^7« and the cases thcio 
rclcrrcd to. 






S luttliy, 
l<cb24. 


Re'«, V. fiAMBriiT and Perry, 




* H tv Citwi CA 4 A SI JlSl. vj Visv. X A 1 

toniey General against the prnier*^nd proprietor 
of the iMoining Chroii^le newspaper, which char^wl 
that they ‘*bekiq seditious, lUJ^Hotife, audill disposed 
per^-ons, and being greatly disaffected to our present ^ 


was an information offiriohythe At- 

alltiWs dir* 
ft It II t tie &oli- 
'«tor the 
Velli** of htj 
Bt bjCi Is, nint 
who h<i^ T10 in* 
tention of udum-* 

bnlglnKr^pcr- sovti’fign Lord, GooigetheThirdj’&c.'ahdtohisa 

thego\ornmen|;^of (his kingdom, an 

oditini, to ex* * ' 

pre*.*! lejn t that he hnM takrp an erroneous View iifany question of foreign or domestic — 

Oiitht tiidlntaq infoimation foi <i tibrl in a newspaper, tUo defendant has a n^bt to have read 

|n ♦yid*'nre any extri rt trr»m the'tamr {ninrrd<inc(ttd with theiptyedtof 

(ibellunsaUnougb disjoined f|om U by rst^uueous mottef and printed in a dUTcfent ^harqcter. 

' most 
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most imlawfully, wickedly, and njaliciously devising, 
designing, and intendjiig, as mnqh^is in them lay, to 
bring our said ]U)rd the Jyingand his adniiuistrudon 
of the government of iliis kingdom, and tlie persons 
employed by him in the ailministration of the govern¬ 
ment of this kingdom, into great and public*l»atred 
and contempt among all his liege subjects,' and to 
alienate and withdraw fiom our said Lord the King 
the cordial love and afleCtion, true and dud obedi¬ 
ence, fidelity, and allegiance of the subjects of our 
said LonV the King; on Sec, at &e. did unlawfully, 
seditiously, and inalioioiisly print and publish, and 
cause, Sec. a certain scandalous, malicious, and se¬ 
ditious libel of and concerning our said Lord the 
King and his admiiiistralioii of the govemmeiit^of 
this kingdom, to*the tenot and effect following, that 
is to say, ‘ JV/tat a croicd of blessings rush upon one's 
‘ mind, that might J)e li£stowed upor^ the country, in 
‘ the event of a total change of system! Of all 
* monarrhs indeed sine! the Revolution, the*successor 
‘ of George the Third ivdl have the finest opportunity 
*oJ hecomingnohlypopidaf:' To thogrealscandal,&,c.’’ 


* , 

The defendant^ admitted that thejiaragraph set out 

in the information 5S& a libel,,was published by them 

in the Moi^mgCiira^iqleof Id Octob,er IfiOO. 

Mr. Perry, who conduct«d his defence in person, 
wished another paragraph from the same paper to be 
road, by way of explaining llie supposed libel. 
par^^raphnow proposed to be read ata consider¬ 
able distance ifrom the other,^and prtiped ht it different 
type, And there was someintelligeliCe between the t\' o 

' ^ D d 4 of 


aos 

ISIQ. 



v> 

1,-AMBJ^RT. 
aaU FuiftV. 


s 
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Ktx 

Lambfrt 
and PtHRy. 


of a totally extran^pous nature, concerning the arrival 
and departure of fleet*, &c. 


The Atforncy-Genefal observed that the para¬ 
graph jpointed out,could only be rend ex gratia. 


Lord Etxf.nborouoh. —If there be any parts of 
the same paper u[)on tlie same topic with the libel, 
or fairly connected with i“., ri'o defendants have a 
right to ri'tir being read, although locally disjoined 
fi om it. 1 cannot admit any thing totally foreign to 
the subject of the record to be read or made a[)plica- 
ble to the defence. But ])itssages of the same paper 
tending to shew the intent uni and mind of the de¬ 
fendants with respect to this specific paragraph, 
must be very mab^i ial for tbt* consideration of thejury. 
On the trial of Air. Horne 'Vuoke for high treason, 
tlie matter was j-arried miudi fartb r. The prisoner 
was allowed to read in hi.s d.‘fence various extracts 
from w'ovks yrhich he had publisheil at a former pe¬ 
riod of his life, and these the jury were permitted to 
carry along with them when they retired to ronsider 
of their vprdirt. I am not pn pared to say that \ 
should go so far. I entertain th^” highest deference 
for the judges who presided oif that occasion, and 
their authority is entitled to the greatest weight; but,, 
if the point shouhl ever arise before mp, it would 
become my duty seriotisly to consider whether such 
evidence should be admitted. Here, how'eVer, I feel 
no hesitation. The passage alluded to will deserve 
pioie or fes.s attention according to its connexion 
^yitli the subject matter of the libel ^ but its local 

gituatiop 
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nifnation and tlie character in wlwcb it is printed 
furnish no ground of objection to its being read. 

An extract was read accordingly, which conclud¬ 
ed as follows: “ The prince has thought it his duty 
to " express to his Majesty bis firm and unalterable 
“ determination to preserve the same course of neii- 
“ traliiy which he has maintained, and which, from 
“ everyfeeling of dutiful attilchment to his Majesty's 
“ person, from Ids reverence of the virtnes, and from 
“ his confidence in the wisdom and solicitude of his 
“ lioyal Father for the happiness of his people, he is 
“ sensible ought to be the course that he should 
“ pursue. We have no doubt that this assurance 
“ of the filial respect of the Heir Apparent, in not 
“ interposing his high inflmfuce in the forming of an 
“ administration, will be most acceptable to his Ma-. 
“jesty.’‘ 


1810 . 


Rex 

9. 

Lambert.; 
aod Perry. 


Lord ELLENBOROUGH'in summing up to the jury, 
after commenting upon the weight to be givjpii to this 
extract, which he thought «ught to have been consi¬ 
derable, if it had stood near tlie passage complained 
of, and they had formed parts of the same discussion, 
but which was greatly dimini.shed by their distance 
from each otlier, and the matteVs interposed between 
them—proceeded to sa/: The next and most important 
questionis,whatisthefair,hontfst, candid construction 
to be put ifpon the wwds standing by themselves? Is 
the passagesetout in theinformation,jt/cr.9e libellous? 
The first sentence easily admits of an innocent interr 
pretation. “ What a crowd of blessings rush upon 

b ope’s mjind that might be bestowed upon the coun- 
. ' "try 
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RkX. 


V. 

Lambpiit 
and Pluuy. 


“ try in tlieovent of a total chanjje of system?” The 
fair ineaiMug of the expression, “ change of system," I 
think is, a cliange of political system-^-not a changt; 
in the frame of the c^tablisherl government—but in 
the measures of policy which have been for some time 
pursued. By total change of system is certainly not 
meant subversion or demolition ; for the descent of the 
crown to the successor of JiisMajesty is mentioned im¬ 
mediately after. The writer goes on to speak of ih^ 
blessings that may be enjoyed on the accession of the 
prince of Wales: and therefore cannot be understootl 
to alinde to a^changc inconsistent with thefull vigourof 
the mouai chical part of the constitution. Now 1 do not 
kno w t ha t inei'cl j saj mg, there w on 1 d be blessings from 
a change of system, m itlmut inference to the period at 
winch the) niaj be expected, is expressing a wish or a 
sentiment tliat may not be innocently expressed in re¬ 
viewing the political couditida o(^tbe country. The 
information treats this as a libc^ on the person of his 
Majes|y,and Ins personal ad,niinistiation ofthegoverii- 
nivnt of ^le i^untry. But tlier^? may bo error m tlie 
present .system, without any vicious motiv es, and v^ itb 
the grtaif>-t virtues oli the part of the reigning Sove¬ 
reign. He mdijrbe misled bv the ministers he employs, 
apd a cliangc of system may be desirable front 
faults, fie muy himself, uotwith.'taiiding the 
solicitude for thehapjnness ofliis people, take an 
neous view of some gi eat ipiestionbf pphey, either fo¬ 
reign or domestic. 1 know but, of onc Being to 
whom error lulty not be imputed. Ifp persojxvvho ad¬ 
mits the w isdom and the virtues ofbisMajest)^,laments 
tjiat ill tlie exercise of these he has taken an unfortu- 
» nate 
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uate and oiToneous view of the int^relits of his domi¬ 
nions, I am not prepared tOsay thot this tends to de- 
{•rade Ill’s Majesty or to alienate the aflections of his 
subject'*. 1 am not prepared to say that tins is hbel- 
lon*s. But it mlT^t be with perfect decency and res¬ 
pect, and without any imputation of bad motives. Go 
one stej) larther, ami say, or insinuate, that bis Ma¬ 
jesty acts from any jiartial or corrupt view, or with 
an intention to favour or oppress any individual or 
(lass of men, and it AVould become most libellous. 
However, nierely to represent that an erroncons sys- 
t<'m of (government obtaitni under bis Majesty's 
reig'n I am not prepared to say exceeds the freedom 
of discussion on political subjects %vhicli the law 
permits.— rben comes the next sentence: “ Of all 
iiiouarchs indeed, i«ince the*Resolution, the succes¬ 
sor of George Uie Third williiave the finest oppor¬ 
tunity of becomiiT^* nobly popular.” ^ This is more 
equivocal; and it will be for you, gentlemen 
of the Jury, to determine what is the fair import of 
the words employed. Fonnerly it vi^s the practice 
to say, lliat words were to be taken m the more 
lenient seuge; but that doctrine is now exploded; 
tliey are not to be^taken in the more llhient or more 
severe fseiise; but irfthe sense which fahly belongs 
to them, and which they were intended to convey. 
Now, do these words mean that his Majesty is actu¬ 
ated by improper motives, ofthat his successor may 
render hiniself nobly popular by taking a more lively 
interest fel file welfare of his subject!? Such senti¬ 
ments, 'as it‘would be most niischictous, so ft 
Wdtdd be most criminal to propagate. Butif rim 

passage 


* 1810 . 

v« . . . 

Htx 

V. 

Laubkrt 
and Perry* 
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only rreavs that his Majesty, during his reign, 
or any . .»f time, may buvo lukcii an imperfect 
view lia- *ntere.sts of theconnli'y, either respecting 
oiir foreiau relations, or the sAstom of oiir internal 
policy—if it iutpptes nothing but hoin sterror, with¬ 
out moral hla.ne, T am not prepared to say that it is 
a libel. The extract read at the recpiest of the de¬ 
fendants, d(7rs s( cm to itie too remote in point of 
situation in the nc\\spu'^)er, to have any material 
bearing on the paragraph in quest ion. If it Irad 
formed a part of the same discussion, il must rer- 
tai?dy have tended strongly to .shew tlie imiocenee 
of {ho whole, Jt speaks of that which every body in 
his Majesty’s dominions knows, bis Majesl^’s soli¬ 
citude for the haj'piness of his people, and it expres¬ 
ses a respectful ri'gard for l.ig ]>atcrnal virtues. 
What connexion it has with the jpassage set out in 
the inforimdioi\ it is for ^(^termine. Taking 

that passage substantively and by itself, it is a mat¬ 
ter, I think, sonifwl.at doiiblfnl, wluther the w'riter 
meant to calumniate the person and character of our 
august Sovereign. If yo\i are satisfied that this w'as 
his intention b^ the apjilii ation of yonr imdeistaud- 
ings hone.stly and fairly to the wqi’ds complained of, 
and > on think till ? l anuot propMy be interpreted by 
the t xtract w Inch has been road from the same paper, 
you a ill find the defendants But if, looking 

at the obnoxious paragraph by itself, you are per¬ 
suaded that it betrays no such intention; or if, feel¬ 
ing }ourselves warranted to import into your con¬ 
sideration of it a passage connected withthcsubjecl, 
tliou^ considerably distant in place and disjoined 

by 
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by otlier matter, you infer from that connexion that 
this was written without anyjjurpose to calumniate 
the perboual govermuent of his Majesty, and render 
it odious to his people, you will tind the defendants 
not guilty. The question of*uitention is for your 
conbid«a*ation. You will not distoft the words, but 
gi\o them their application and meaning as they im¬ 
press your minds. What appears tome most mate¬ 
rial is the substantive paragraph itself; and if you 
consider it as meant to represent that the reign of 
his Majesty is the only thing interposed between the 
subjects of this country and the possession of great 
blessings, which arc likely to be enjoyed in the reign 
of his successor, and thus to render his Majesty’s 
administration of his government odious, it is a cal urn - 
nioiis paragraph, and to be dealt with as a libel. Jf, 
on the contrary, you do not see that it means dis¬ 
tinctly according tp your reasoning, to impute any 
purposed mal-adminrstration to his Majesty, or those 
acting umh'r him, but may be fairly construed as an 
expression of regret that an erroneous view has been 
taken of public atfairs, I anj not prepared to say that 
it is a libel. Tlnu c have been errors in the adminis¬ 
tration of the most enlightened men. l^will take the 
instance of a man, who for a time administered the 
concerns of this country with great ability, although 
he gained his elevation with great crime-^-I mean, 
Oliver Cromwell. We ar« at this moment suf- 



V* 

Lambert 
aud Perry. 


fering from'a most erroneous principle of liis govern¬ 
ment ill turning the balance of power against the 
Spanish fuonarchy in favour of the Hpuse of Boiirbon- 

11 ? 
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He thereby laid the foundation of that ascendancy 
which, unfortunately for all mankind, France has 
since obtained in the affairs of Europe. The greatest 
inonarchs who have ever reigned—inonarchs nho 
have felt the most an^doi^ solicitude for the welfare 
of their country, and who have in some respects been 
the authors of the highest blessings to their subjects, 
have erred. But could a simple expression of re¬ 
gret for any error they had committed, or an earnest 
wish to see that error corrected, be considered as 
disparaging them, or tending to endanger their go¬ 
vernment?—Gentlemen, with these directions the 
whole subject is for your consideration. - Apply 
your minds candidly and uprightly to the meam'ng 
of the passage in question; distort no part of it for 
one purpose or anothci’; and let your verdict be Uie 
result of your fair and deliberate judgment. 


Verdict not guilty. 




l[!he Attorney-General^ Garrow, Abbott^ Bind Rich- 
ardson for the Crown. ’ 


(AttomiflSi Litchfield and Lovdtn,^ 


I 


ajUIOURNED 
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ADJOORNEt) SITTiNfiS IN LONDON* 


Skri^je v.‘Elmore. 


» » 


^^^CTION on the watranty of a horse. 

To prove the warranty, the plaintiff gave in cvi- 
dence^a written instrument signed by^tbe defendant^ 
which had a reOeipt stamp, and contained a receipt 
for the price of the horse, with the Words subjoined, 
warranted sound’*, • 


ft' 

Monday, 

I cb. JtS. 

A^ppccipt for tho 
prtc«ofa boikC 
containiHg a 
Wfirranty of 

•OttUdlK^^ UiAf 

be read ifi cvi* 
dence to prove 
tbe itanraiitys 
iviUioutan 
agifemeiU 
atAuip* 


The defendant’s rf'ounsel objected, that it could 
not be read in evidence for the purpose'or proving 
the warranty, without au.agreeiiieut stamp. • 

t 

t 

Dampkr of counsel for the plaintiff siid, Mr. Jils- 
tice L4WRENCE had ruled that such a receipt might 
be received in evidence to prove the ’tvarranty, as 
w ell as the payment of the price of the horse, if it had 
a receipt stamp merely; as the warranty came with¬ 
in the exception in the 4th section of Geo. 3. c. * 
58, being an agreetfient “ relating to the saleofgoods, 
wares, and‘’m^TchaucUzes.” (a). 

^ lllfc* A 


{4j J^own f. Frye, D«too Sum* Am, 180V. 

< 5 


V 


liord 
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1810 . 



S&KIJVE 

Euiobs* 


Monday^ 
Feb. 26 . 

Ao actmn can¬ 
not be nnui- 
tatned on a 
wager on a point 
of law m which 
the pirties baTC 
ao inlcresU 


Lord ElldnBOROUGH assented to this doctrine 
when the receipt was found to have both a receipt 
stamp and an agreement stamp. 

Garrow and Dampier for the plaintiff. 

Park for the defendant. 

[Attoriurs, Sands and Fwhfcr.*) 


So a written agreement by a 
broker who buys goods for bts 
principal to iudcmnify lum for 
any loss arising on the re-sale, 
weed not be stamped. Curry v. 
Edmison, 3 T. R. 624. But 
an agreement for goods to be 


made, or tho^ produce of land 
to be grown, docs not romc 
within the exemption. Buxton 
V. Bcddll, 3 East 303. Wad* 
dinglon V. Bnbtow, 2 Bos. & 
Pul. 453. 


Henkin V. Geftss. 

IS was an action of assumpsit on a wager, 
‘ whether a person may be lawfully held to ball 
on a special original for a debt under 40/.” 

The pleadings being opened,— 

Lord Ellenborough requests to see the record, 
and having perused it, be threw it down with much 
displeas ure, saying,-! certainly wil 1 not try this cause. 
Let either party apply to the Court next term if any 
one thinks that it is a cause fit to be tried, 1 sit here 

to 




40U 


HILARY TERM, 50 GEORGE IIL 

tt> decide points of law that arise incidentally before 
me, and the decision of which necessary for the 
purposes of justice;, not to state my opinion upon 
any question submitted to me from idle curiosity. 
I have no difficulty in sajdug, that an action will not 
lie on a wager on a point of law inVhich the parties 
have no interest. If any legal question could be 
raised in this manner for jiulicial determination, the 
jnronvenieuce would be intolerable; and 1 consider 
the attenq)! extremely indcceht. 

In the ensuing Term, Park ou behalf of the plain¬ 
tiff submitted to the Couit, that as the bet was not 
immoral, the action was maintainable, and the cause 
ought to be tried.—But 

The Judges all jigreed that the parties having no 
int( rest nithe point of law, the action could not be 
maintained, and <ly\J^the trial had, bei n properly 
.stop])ed.—They refused, houever, to grunt a rule 
foi judgment as in jCase of a nonsuit, as tin t o had 
been no default on the pait of the plaintiff in not 
jirocecding to trial." * 

Park and Puller for the plainliffl 

Garrow for the Sefendarit. ^ 

^ So a cause coming on to be ^nd elercu iftiick to seven,’* 
irivd before Lord lordship orderct^ it to bo 

noLGU, in vhich the plaintiff struck out of the paper, and 

declared on a svager, wh^licr the Court of C* P, afterHaids 

there dro more ways than SIX refused leave to restore it. 

of nicking seven on the dice, Brown n Steeson, 311* B1 45. 

^ allowing seven t6 be the main,, v 

VoL. II. lie 


1810. 
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V* 

Gxass. 


>inLINGTON 
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Tbimday, 

JVlarch K 


ADLiNGTON V. APlPLLTON. 


■Where an action 
U brought to 
recover lUe ba¬ 
lance of an ac¬ 
count, ap^rtKu- 
laroftbe plain- 
tiff's demand 
df Iivered under 
a ludge’s Older 
ought to give 
the defendant 
credit fpr pay¬ 
ments admitted 
to have been 
made by Jumj 
and to state the 
exact iiipn rvhiih 
the plainiiflTgoes 
fory— 

It an attorney 
delivers a par¬ 
ticular contain¬ 
ing Willy the 
debtor side of 
tlie accodnti he 
may be made to 
pay the togts 
Aubsoqnentty 
incurred in the 
licCioiu 


_ r 

f I ''HIS was an action for work and labour, to re- 
cover a sum of about 10/., being tlie balance of 
an account of long standing between the particp. 

Under a Judge’s order, the plaintilFhad delivered 
a particular of his demand, whieh eontaiuetl an ac¬ 
count for business done to the amount of 200/. but 
gave the defendant no credit for payments now ad¬ 
mitted to have been made. 

UordnELLCNBORouGii.—This particular is a con¬ 
tempt of the authority of the‘(y^ k. rt. The plainti/Fwas 
bound to state the precise sum he sought to recover, 
and for this pur{)ose to haye ^\en the defendant 
credit for all payments made on account. Such a 
particular ipisleads the tiefendant, instead of giving 
him the information to which he was entiled. Had 
he known thata,b^auce of 1,0/. was all the plaintiff 
went for, he might very probably have paid that sum 
into Court. It is roost ynjust that under these cir¬ 
cumstances thedefendaof should^ burthened with 
the costs of the action. ^Jbjlnk^t ri^htj that the 
plaintiffshould take a for his balance, without 

ppsts. If thi^is not agr^ 'to^ 1 will direct an ap- 

pUcatioii 
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^ ^ * 
plication to be ma(|^ to the' Con^t, who will ftiost 

likely order the itlaintiff s attorney to pay tlie costa 

on both sides. 

’ i. 

The proposal was accepted*. 

, * I ^ * T ► 

Adolphus for the plaintifil 

‘ * i 

Purh for the dcfenduni,, 


i 

411 


1810. 



AjJJ.INCTOiS 


V* 

Aiefi4ttoN^ 


t 


Green and others, Assignees, &c, v. Jones. 


Marcii }• 


I N thi.s case, notice had btei given under 40 GeO. tn^pactto^bv 
3. c. 121. § 10. that the defendant meant to dis- 
the act of baukruptoj, ’ 

^ ncbi to liupport 

To prove this, a witness was called, who appeared t4evo<BoiUion, 

* 7 0^4 . , , .J aJtbotigh he Jtt4y 

to be the petitionin'? creditor Imu&elfr bi* raiisd oa tu 

t ^ ^ I* othtrside to 

, . wvalid. 

Garrow for the^defendaut objected to his cOin{)e- 

V • 

teucy. 




Topping, contra, contendeil th*at the petitioning 
creditor ^va^ not’disgualifled tojpi^devidence in sup¬ 
port 6f ^be coinmissiou, afe it is* not necessarily the 
interest of a dreditbr^that the debtor; ^v|hntfgh|inwf*' 
ventj'shonltfber^e a bankrv|pt(^t), atl<3ias the S^itnesS 
had no'tnore intoi^t int^is aotionthau 'any dthev cre¬ 
ditor!' > 


li I ■■■!,<*>■■» 11 .. 


— w 


K h 

** Wilful 300. 

' . ’ ' ^Ee2’ 




Eord ^ 
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IdlO. 

GuLen 
»nd others 

V. 

JONCS, 


•a 


Lord Ellenbopough.—1 am of opinion that the 
witness is incompetent. I remember a case in which 
j; was myself counsel, and in \^hich the petitioning 
creditor was called to upset the commission.. I ob¬ 
jected to his competency, on the score that he had a 
strong interest to support it'; that he was to be con¬ 
sidered in some sense as a party to the cause, and 
that to examine liim on tbe other side was holding 
out a lure to his conscience. However, the Judge 
at Nisi Prius held that he w^as a competent witness; 
and Lord Chancellor Thurlow, by whom the issue 
had been directed, afterwards declared himsc If of 
the same opinion. But I conceive that the petition¬ 
ing creditor is not a competent witness to shew that 
the commission wa.s I'cgulnrly'sned out. He enters 
into a bond to the Lord (JhanctUor, conditioned to 
establish the several facts upon which the validity of 
the commi.ssion depends, an^ ^o cause it to he effec¬ 
tually executed (a). He lias, therefore, a clear and 
direct interest in the qnestimi at issue. 


Plaintiff nonsuited fi).. 

Toppings Yales, and Tjitiledale for the plaintiff, 

• 

fMrrow and 3Iarryat for the defendant. 


[Ailoriucs, 

c 


(a) 2 Coote’s B.®!* 8* 

(>) FtdeiOG, J, c, ISI. ^ Hf 


Merge 
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Merle and others, v. John Wells. 

ri^HIS was an action of assiimpsit on the guaran- 
tie contained in the follow ing*letter from the de¬ 
fendant to the plaintiffs, dated 9lh June 1807: 


*' Gentlemen, * * * 

“ Jl have been applied to by my brother William 
“ Well^, jeweller, to be bound to yon for a^y debts 
“ he may contract, not to exceed one hundred pounds 
“ (with you) for goods ne<‘( ssary in Ins busmrss as 
“ a jeweller. I have wrote to say b} this dcclara^ 
" tion, 1 consider rnyfev.!! bomnf to you foi any debt 
" he may contract for his business as a jeweller not 
“ exceeding one Imndn'd poeiids after this date. 

(Signed) “ John Wells.”^ 


Sftturdayi 


Where by a 
wrilteD jg;uar4D« 
tiei A. becomei 
bound to B. for 
ab|tdcbt C*tnay 
contract with 
him, not exceed* 
IDOL the 
^arantie is noc 
m tingunhed by 
one dealing be* 
tween B and 
to that amount { 
but PxtciKU w 
any debt ot 
JCOl, wiiich 
muy aftei wt^tdd 
ewe to Bb 


The plaintiffs continued to supply WilHim Welh 
with goods in his busme above a twelvemonth aft^i- 
wards to a cousideioble amount, during winch time 
they several time6 balanced accounts wntli him, and 
he pai||, them above the sum of 100/. The question 
was, whether the^defondant’s gnaratitie was limited 
to the fet hundred*pounds for which the plaintiffs 
gave credit to W'llham Vtetts, or extended to any 
sum of that amount whicl^ he should thereafter owe 
them for goods supplied to Irtm in the business of a 
jeweller.** ^ 




Garro%o contended for the form^ftiteipretation. 
The parties evldend^f contemplated one dealing to the 

E e 3 amount 
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amount of 100/. ^Sf not, when was the defeiulani’s 
n'spoii.'-ihilit} to cnasc. lie could not mean to bind 
liiuiseli’iuid bis e\t‘cutors durinji: liis brotlu'r’s lif**. 
The d( hi had bciai sali'siu'd for which Ihe dcfoiidaiil 
became hound, a^ud the j^fuarantie was extin^'uished 
before the j^oods wen delivered for wliicli this action 
was broii^’lit. 

iiOrd ELUFNnonoufii:. 1 think tin*defendant wat'; 
answerable for anv debt not e.\ceedin<v 100/. which 
IViliiam Wells mii^ht fromtinn' to tinH*< ontraet with 
tin' plaintitis in the way of his business. The t>ua- 
ranlieis not confined to one instance, but applies to 
debts suceessi\clv ri'iiewed. If a iiartv means to be 

■ I V 

suretv only for a .sine;le dealine' heslionld takei'an* 
to say so. ]5y such an instrument as this, a ('ou- 
tinninr;-snr('tishij) is created to the specilied amount. 
There must therefore be a- 


\’erdict for tlie pluintills for 100/. * 

« « 

Pnrk and Munyn! for the plaintifl’s. 

t 

(laremv and Cvmyn for the defendant. 


[AltotuiCb, Lahib and hJnUm^] 


Hilt; Mabon Pritcliardj 


Butler 
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BurLr.R c. Ifr.ANn, 

$ 

H 

^jnfUiS M'as ail action in i! a common rarrirr for 
llic loss ofjiinink delivered to him lor tin-jtiir- 
po.se of [•('in^ carrii'd from Lotidim. 

Defence, that the trunk Tv.»s aliove the value of j/. 
and hud not k>. nenh’rt d «n’ pa ! for a^ such, Ut-cord- 
inj; to a uotiee for tl.i.s purjiose. 

It appeared that I'l ‘ d ^f-adant is owner of a wa^' 

f^on vv hieh travels from fi.e.'.re hj ,<» /.. nm''w, dtron^l) 
Chi'llI'klittin. xVt(h< e.(i om o.llees in Londott Xiiiy{ 
(r/oiicesin, ihet\“ ■•a boe • i*\v.iiilai 'e'.,‘tters painted 

upon il,'pv oii> [Ut uO ,•(>. V>ui-Ai C/u'/lej/hain 

the,only mode e oedui h ims'.iojiee was bj 

nailinj;'npou l.ie oihe • a ]i'’nd-bill, staling' in 

luri>-e print (lie maov ''.i.t ’t'' bt loea'inE!'‘to the 
vva,u:i;’ou, and in <i v<‘i\s sin oi • a,raider at the bottom, 
that the owm r would ne^•')^ on .n''ruble for j^oods 
above tlic vatue of ->k nnhss (nteivd as such, and 
paid for aeeoruin'J,>. 

Lord Ei mvNT'.oRoucH.—Tins Is not onougli to 
limit the defendant's «"oiumon lew liahilit). V\e 
liave not .suflieient evidenee of any special eontrael. 
The jury Vmi^h.t to belic'.e that ai the fin'c when the 
trunk \.vu.sdeliv»'reda>*tln‘Vai,ii'0>uidieeatcV‘/e//t/i//rtwi, 

/w 

tile plaiiltifforhisageuHhere saw. orliadomplemeans 
of seeing, the terms on which the defendant carries 

E e 4 on 


SfitnrJjy, 

uch 

It D not I'Ti- 
< K*ru tAtuetO 
iiiint 11C cniD« 

111 >n l< IN rc- 
spou ibt)*ty ufa 

I .mi ), t It hull 

f(> ' updii 

iff. ut hi!» 

o U*'c Nvheic 

JfDO N cUV ic- 

a ivt {\ And dcU« 
>' a bill 
b. luigthc 
aiK dfiB'C'>of 

lUv<v'' 

.x.iti *'L« I >v I 
smJIt' ’’T^ 
id*' b 1 ujf 
it, t lul he VN lU 
i« t !u .iii^ ' r- 
ai>h ioT ^ouv* 
jl O.C tl ’to * 2 
n A ll'lU s>t t 

II 1.1 iis jii* *1 tib I 

p lul ioi actonU 
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11 ^ ro. 

lii ua’n 
lii^A.NK. 


t»n liis })nsincsf!. 'How can this bcinforrrd froiu tlio 
hand hill nailed outlie door, M’hich called the atten¬ 
tion to every liiino- dial was attractive, and eoiirealed 
what was calculated (o repel cnslonu rs ? If a coin- 
inoii carrier is tO' he allo^ved to limit his respousi- 
hililj', he luii'^t take care that every one who deals 
with him is fnllv iul’onm'd of the limits tOMhich he 

V 

coniines it. 


Wrdict lor the jilaintitT. 

(turroir and Murryat for the plaiutitf. 
for the defci-dant. 

[Attoniieb, and Ont.L'] 


rule Cobtit’u V. aUe^ 108 . 


Tims dn^, 

Man h 


FoKioNn V. Lingham. 


If arc 
livfi* d i- 
cnllv of thf* sort 
oidiTt ci, the 
price raiiiirtt he 
recovered h;\c!v 
in an action for 
int>i.c> had and 
rccc'vcd a« upon 
a failure bfeon- 
sidcration, how¬ 
ever bad lit* 

<p .ility ma) be, 
and alth' i'jiii 
tliC' lire quite 
nutit fui u>c. 


r 

A SSUMPSiT on a warranty, that goods sold 
\\en' eijual to sample, with a count for money 
had and n’ceived. 

The goods consisted of slock fish; and several 
witnessi s swore that they weiv worm-eaten, putrid, 
and wholly unlit for human use; hut no sufficient 
evidence could he adduced of the warranty. 


4 - 


Park 
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I*ark lor the plaiiitiir contcndetj, that ho might 
rcoovor back the price, as money had and rocehed, 
the considoratiou having entirely failed. 

L(»rd ELLCNKOKOLUtH.—If, Histoad of stock fish, 
flic defendant liad dcliviTod to the plainlitf a <juan- 
tity of .'aw-dust, tin* price might be recovered back 
in the manner proposed. .But stock fish were de¬ 
livered, though sei'ininglydn vi-ry bad ooiulition; 
and you cannot l>e permitted to try vvhether tJiey were 
of a good or bad (juality, ’^hethr-r they were fit or 
iinlK for Use, hi an action for money had and rec( ived. 
For this purpose a special count was indi.spensible. 


ISIO. 



FoKfONE 


Limchau. 


Plaintifl' nonsuited. 


P(uk and PulU*r for the'plaintiO'. 


fldiTuic for the*d<,*V”dant. 

and 


/ ide l*owrr s Wells, Cowp- 818 .^ Wciton v. Down^j Doug. 23 
Towers v, Bairctt, 1 1 \ R. 1 ^ 3 , 




Williamson and another v . Bennltt and 

Mitche€L. 


TueadAy. 
march a. 


T^KCLARATJOIV against the defendants as ma- 
kers of a ptcniissory note for 200/. 

paYinont ot 

money and prouitsioj to repoy the tnone7i b a;,spec'^al cement and not a piomiwory note* 

The 



41$ 


Cv\f5ES AT PKH;s\ 


1 $!C\ 



Wll I I 'M-JuN 

and another 


i). 

ikVNFT 

and 


Mitcuell. 


r" 


T)u‘ iiisiruuion;! prodiu'cd was in following form, 
with a piomi^isory note stamp; 

“ Borrowed and received of J. and ,1. V/illiauisou 
“(the plaintiffs) th<‘ sum of iu Ihiee drafis by 

“ W. ami H. WillianiNO!), dated as i)iid<‘r, payablelo 
“ ns W. Bennett and S. Milehell <in J. and J. VVil- 
“ liamson, n'bieb we )>ronnse to pay nnlo the 'aid J. 
“ and J. Williamson widi interest. As wjtncbbthi 
“ idlh dayof Angnst UW'i 


“Au”n''t '20111, I find't at 2 montlis _£l'20 

-v— 1 <!'->•-00 

- I ,5o,-50 


£'200 
W^ Bennett. 

N. iMitchell.'’ 

* 

f •» **• 

Garrow o!>jee(ed that tliis was an agreement, not 
a promissory nob', and that it I'oidd not ber('cci\ed 
iu eAidence wiilaml an agri'emenf stamp. 

Park, contra, insisti'd that it wa.s merely a pro¬ 
missory note, I'vpressing the eoiisideratiou for wliieli 
it was gi\en, vi/. monc'y advanced by the plaintiff. 
I’he first part of it concerning the drafts, amounts to 
no more than the conniion expri ssion, “ value re¬ 
ceived,’ which nsnallj coinei at the end of a pro¬ 
missory note. I’liis is a jironiissory note either pay¬ 
able on demand from the date 6f it, or afb r the drafts 
on the plaiutifis were due, and the declaration con- 
bains counts in both ways. 


Lord 
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Lord Kr.Lr.MUuiQUGH.—I thinkjlliat this is a spe¬ 
cial aj^reciiK'ut, and not a promissory note. Tlierc 
can 1)0 no douhf that the money was not paya])]r iin- 
jaicdiately, and that it was not to be paid at all, un- 
h'ss tile dr.ifts were honoured. The tvansaetion on 

A ^ 

th(' faee of the instrnnient is evidently this: the 
plalntirt's were to aihanee money to the defendants, 
for whiefi this was to be a security, ]»inding on the 
deft'udants after the nion(*ydiail been receixed. The 
defendants d(* not absolutely promise to pay 200/., 
but the :t<)0/. they wire aiioiit to borrow. All the 
ambiguity wouhl be removed by reading “ which we 
promise to pai/,'’' ‘‘ whieiixxepromi.se to re-pui/." | 
cannot afiniit liu'inslrunient as a promissory note. 


1810. 



WiLU.VMaOV 

and .inutlicr 


V. 

lil ^ \LT 

aud 

AIitcueil. 


4 


Plaintitruonsiiited. , 

Ptir/t\ 3larri/ai^ and Barrow for the piairititrs. 

• « 

(rarrow aud lAKledale for the defendants. 


LAlto/iuC', aud liatiye,] 


Vida Lecd^ T. Lancasliut;, ante 205. 


De Metto-v 



CA'iM AT MSI PlilUS. 


4'iO 


I'ViJai, 7 )e another v. Dn iVfr.LT f)\. 

Melich 1». 


A rpcnrhnian 
domu il d at 
I liOon I insif'ns 
a 4 u^fo whuh 
his to 

Niintt^Sf und( i ilie 
mine of a 
r itive 

nutttdira:^ 
Thr sliip bf 
taken and 
bruu<,ii( inlo nn 
J n^lifli p »rt, ine 
i ir^o w iibi lUd 
in the comt of 
Admii a)t\: fho 
P».»rlus,ih ^c,\sifb 
Iheprivitvol Uio 
ircnchm in, 
Uatms It, aiut it 
isdtcrcLd to bo 
delis errU np tu 
him Hs ncutial 
propeitv— 
llohf, that an 
action at \d\v 
could not .ittci« 
ftanlfc be main- 
tamed b) the 
l''ufKhman 
®i,aMist the l*nr- 
tiunc/e to re< o- 

the procet da 
#f the C 4 r|p;« 


OiSli\ had jMul iTiniM'd. 

De Mtlioii SMss l)')rn in FratuT, autl thr othar 
ill Switzerland/ Tht'V had ('avnrd (.i- trade 
for some tiiiir in partnrrshij) at l^isbon/iniA wore ilt* 
inioilrd tin rr. Diiriin? ihc jircM’ul ^ar tlii'y ron- 
.si£jiird a (ar«o l»y a Ihntui’nrM* f^}li^^ called thr 
Fdicidad from Lnbon to Nante'i. Thi'^ (heir 
propritv; but the papt rs rti(cctij)^' if were made 
out in thr nuiiu' of De Jle/lon, ti'cdi-n ndaiit, aiiativr 
I’ortng’uc^i' subjrrt, ulio acted upon the ocrasion as 
Aciitralizerd —The luhcidad nas eajitured by an 
Knglisli cruizer, and In r t argo libidled in the High 
Cmirl of Ad’niudfy. A ub*'”! uus then put in by 
thr agi'iit of De ^IcUon willi lia' priviij of fhr plaiu- 
titis, and thr cargo vva', ordrn'd to he ri'stored to 
him a^ Portugiir',*' projierlv. It was for thi' pro 
cerds of this cavao \\bich the di'friulant had ar- 
kiiowirdg’td he had received, thattiir present action 
was brought. 

f 

The A//orncy-fVcrtcm7e<)iitrndcd, that the plaintifr-' 
had a clear right to recover, as the money was uii- 
tloubledly theirs, and'lherc was nothing illegal in tlie 
transaction to prevent them firm asserting their rights 
in an English Court of jnstid*. The voyage from 
Jjtshon to Nante'i was sanctuaied by the law of na- 
f ionThe plaintiffs, being 

6 a right 
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a to (ni(fc to any jni i i,f franm. The adventure 
nu’^iit htiie heen (.ii-iiul on intlu'ir o\mi uaines, aud 
enuld not !)(> \i(.'a((d l)v (heMdjstilnlion of the nasne 
ofa native P(>rtu"uehe isultjeet. The o!)j<'cl oftJiat 
nio. t |>roba1dy was, to lull Mispleioii and to prevent 
< aptiur'; l)ut the plaintifi'h had oidyto 'xuard ai>aiijst 
eromiclhsp .sU'pieifai and iinju t eapliir,'. If tlu'.se 
f.et.s had heeii e‘-laldisUed in llu' Admiralty Court, 
there eould he no doul)t that a n't-titiition would 
I'.au* been ordered to the ]»hiinti/ls directly. De 
Mellon, howf'ver, Ava.s (tulv their anent, and was 
Jiabh' for the aniouiu of the ear^o as money had aud 
rec‘eiv('{| to their U'C. 


ISIO. 


Dl ]\u I TO I* 

uiid another 

V. 

Dl MrtLOx. 


I^ord MiujiNaORotn,!!. — Wliat lytudd have lieeu 
tloiK* in the Court of Admiraltyon proofof tlu^sefacts 
it i-> not for me to (leha’iiiine; but those wim have 
jiroeured .anadjtidicalion in that court toanother per¬ 
son, shall not be pcrrmtied here to claim the same 
jiropcrty a, bcloni;in,!i' to tlnauselves, De Mellon, a 
nati'o Porlu”U( -(' men hant, Ixint;' set up as the 
u.'l oum r olTli'- ctr^o of tlu‘ IWuhlad, the C'ourt 
of Ad mnaitv was impOhctrupou, aud iiiit^ht he pre- 
\(nlcd from thorou'tidy imesti.'r’atin^ the circuni- 
staiiccs ofthe ctise.* ^Perhaps upon farther inquiry 
the projM'i’f} miglit Imve turned out to belong neither 
to the eon ignor nor the ‘^neutralizer” but to tlu' 
consignee at IVantes. At all ev< nts, jjarties cannot 
lia\e the a'jt-istaiiet' of our courts in carrying on this 
s>steni of deot'ption, iuid the plaintifi's cannot main¬ 
tain an iM'tiou at law for that vvhicli they have so- 
lemnly declared to be the property of the defendant. 

The 



4 n 


CASLS AT NM m\V^. 


mo. 



Df IVhi *(>v 
and anoti^r 


Dt JlttLON, 


Thr plaiiitifls,w('iv nnijsnitrd, and tlu f'ourl: of 
K. B. Jiext term refused a inlc to ‘hew eaii'^c wliy 
the nousiiil '-hould not be set a>ult. 

Tlif Atlornfi/ C'crtn-a^, Ganov, and liosanqiH'l 
for tin' pl.nnl'fts* 


Park and y^fitpivg fur llu* d< h ndant. 


j \Uoiiiir'', T*t.ui(Cy in<l Ilu je ^ L tt f /#•! 


I iiil'ty, 

M util ‘f* 


Afr/rc Mn and olhers i 


A boi d t»l M 

tit niMt 

< 11 

f ? i u s of 

\Wt< 

iinim ui- 

p >1 U * 

1 

am i > 

jpu , 

< xk^Ki 

t j f X 

1 c » 

( o - 

f*' t ' 1 

1 t iu U 

ill 

l I 

\ U I 

t // 

< 0 ) 

u 

In 0 h) < <1 { - 

iir tin ,) 

1 ’ * i’ 

(it hi 

Wtl 1 I s 


ii jvr {hi CO n- 

i> 1 , I't lOUph 

«ii < mil 

\ { ll li I b a 

oi it I #jn III'' 
cmnjvinv i 
ro{0|io t <i« 


TT'^LBToii bond,dal(':' IJUli.Inuo li'.Oo, in tbepoiaJ 
sum (d 2,(i00/. Mitli (hefollu'vHi; eondiiiun: 


“ Wlierias‘'’r, li dI m« i'iTTi i (liosin.nid .’dnnt 

tail into tlu Si nice <)1 tin' tUolu hmiianf e Cinu 
“ pan\, the londition of ll.n ot){, > itioii n ' lu h, {! »i 
“ jf the :^>ld'^^, 11. WdkiH'Un (ht.ind so d!, fri'm (ini 
“ f() tinux and at all (nin'^ In n .du i, dfM<i’, ins i .o 
“ linuuiue m tlu' ''.iid nue ol tin iid toiUjjai.v, 
“ faithfidly, lumestly, ddii’tnilly,' and can lully i \e- 
‘ cidi', jUTfoirn. and ilisf har:;(' the .said si na », iiiid 
‘ all and every oilier..enicis of Ihe slid «onipan;. 
“ivluum lie 1 -., .shall, or m.iy be einployid, or 
“ \\li<reunto ii. i.s, sliall, orin.i,. bt alb d, and shall, 
“ so soon a--- he siudi be Ihereynloreipnri d, i,iveand 
“ (h'liiu- in V nlin:> a jint and IriU' m i omit of all 
“ monies, notes, bills, ^c, \vhich in the s.ind smiee 

&lrall 
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“ si);ilU'i»nu‘to (lio liamh ofiln* said 11. Wilkin* 

“ Nfm. orwliich Iim shall IxMaitruNted with hy or on 

" .iccoiud oriho.''aid company, and aihO m.ikt' £;oi d, 

'• aiis\v( r lor, and pas the monies dio’on the halaiico 

ofadfh are(/iinl lo the said ('Ainpnny o'-sneh per- 

‘‘ so;i^ as thf said eompan}, or tin* court ot’diroelors 

‘ dt(!«s)(‘ tor the tune iK-ini^, shallajijioint, and shall 

and do moreover, ssd! and snt’ioieni!) sase 

h.ii'inles-t and keep indiMiiiith'd tin' s.iid com* 

‘‘ !>,.n’, *itad the dird'lors and all othi v nn*ii l»4'rs 

“ thi'h oi’, (V'sn aiid acaiinst all lossts, ^vi', I(M’ or h\ 

'■ nas I! oi' anv inalno’, kc. done or omiiied Iti he 

'■ done h\ tin '-aid 'i'. !L Wilkinson nt or dnriic; his 
< 

said x IS ice; tin n this ohli^atu/n lo hi'void, isce,’’ 


'Idn'di'l’endant after n-.tsoiii- s>\( r pleaded; 1st, 
Non ed faclnni: *idl}, l*< formance. 

ddie repilca .4m *!-^ dm -Jd plea as.^j^ned various 
ho aeii< s o) dii' S'oiuiilion h\ H )II,)nso» t'n nt tin* 1st, 
of .hnniarj JtiC'i to the ettininenetmit utof the suit 

which wtredeniidhy tin rejoiinh r. 

« 

it aopi.tr. that the plainiili's were live of the Irns- 
tees of '/ Ac (ilohi’ Ijis.u'iture Ct-uipuhtj; thatlhisi'om- 
])an) is nnineorpoialt'd, hut Itiiit tour jears aftirthe 
date (»f thehoiid tlie nn nilx'f.s ohltiiiied two acts of 
parliament lo < tiabic tln'ui to .site and h(‘ sued in the 
nameoftheir treasurer; ilmt tliefehaslu'enaeontmual 
Ihietiiitfionfu tlieiuendn'rsoftluM'oii'pauj'; thatiu the 
>sal's U’Od, 4, and 5, ^iiauy old memhers went oul 

7 and 


J810. 

Ill 1< AI,P£ 
411(1 UlllClK 

V. 

JJivLjjr, 
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CASKS AT MSI PIUU^, 


mo. 

IVUlt 4LI b 
aiitl otJiers 

V. 

Bfiuis. 


ruul new ones came in; and fhaf ihere nere ^eaerall)’ 
npuards of a hundred changes in the com so ofa ) e.ir. 

The Attorjn'y-Oencrnlior tliedcfendajjto</utended 
that assonn as there was any change among llu' mem 
lx rs of the com|5any, the hoiid wa , at an cud. The 
(iiohe limnrunce Coiiipaivj, imi Ix’iug a cor{>oiatioii, 
any other })artner.shij) or m<T<'autiIe hrm. and 
tlu're is no |)omt of la\\ better e.slahlishcd than the' a 
bond coixiifionc'd hw the good coudn'-l of i»c!('rk to 
any })artm fsliip, ceases lo epiMate Me-moment an 
old mendx r goes out of tin partm'i “-hiji, or a new 
one c<»mes in. 'I'lie mitioii that the 'ie<‘nril) isgut-n 
to tlicanrl not to the mdi\idnaK (ompedng it, 
lias been long <'\pioded. The <lef<-ndynr ne -ht ha\'‘ 
great oonfideijv’e m t!ie prudence-oid <ldig<‘U( •' ol 
some of the members (tf I’x' (di lx fnsmanee Cotti- 
pauy «ho retiied, and heni'uhl '-m h .oi opinion 
of the uegligt'ncr and folly ol*^.-eji:e nho IjonghI m, 
that Ik' wouhl by no nnan. Iia\e beronu bomul for 
aehuK umh I tbmr .sn|>M’mlend,)nre. Hm noju- of 
the breaches vote proved. I’y Itte words “ wf/d 
(Jonqmnij ’ in the eoudilioii. must be uiidt rslood. the 
Comjtaiiy m evistenct'al the < \eeidmn of tlx Ixmd; 
and that Company had ceased to exist, and anothei 
partiKrslopxv.is form*(i, Ixforeanv of llu'tnom v had 
been ret't'iv'ed by )t illci.^ftov vitieii be had not 
b) ought to account. 


Lonl Ecli \‘B(tK0nui.— Whore a Ik ml of indem 

# 

tnty i.s given for the conduct ofa clerk m banking 

house. 
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iionso, oriiny roiniiioii partnorship,^tl!o law iscloaily 
.i'. it has hccii laid do^n, and tlio instant their is a 
ehanm' in tin' hi ni, the indeniiiitv is .u an end Hut 
7V/e (rlofh' fnsuiani-( Company is neeesMinly a ilnv 
hod}'; and its eonstitulion iiiiist hau' h's'ii eoiiti'ni- 
jilateil IVhen llie bond was ii,n('n. '^J’his, lds.(‘ oilier 
eontraets innsl be roiis(''ned ae< ordiiii^ to the ini* n- 
tioii of the (‘onti’ai Ini'; |>ari.U's I thinb (lie ob]ii;oi' 
imint be lalan to have nu aal (Uobe Insurance 
('ompany fo! the hme han^. and 1 am (hendon' of 
opinion that his lespoiisdnlit}' is iit4 ath i ted b} a 
f liange amun^lhe menib' i s ot which it is composed. 


1810. 



ill- K-Aiai. 
au(i utheii> 

V. 

Buuis, 


* 


The jdaiutid’h.id a vmdiet, and the (nisuiii" term 
tin Conitoj K. li (lis( bar”! d a 1 nil winch the\ had 
S'nnted to vlu w e.oiM'whv tlieri* should not be a 
now luab 

« 

Garruw and Tadhy for tlie plainti/fs. 

The Ailorncy-Gnina(. Path, IViglcy and (\)myv. 
for the (ietendant. 

[\tfOinr, ha)jt iniJ A’ttv*! 


Vide Ailinj>ton Miintkcj 
^Saniitl. Jl‘2. \Vriijhf 
2 Bin k. Hop. 0 n. J VV lib. ^ ]2. 
S. i.\ Barkery. Baikcr, I T. JU 
287. Barclay v. Bucdi, lb 


291 ft, V. 7l'. II. 

2 'iJ. v, LcOj J I'ast 

ISI. Dancer. Girdlcrj I New 

llcp. 


Tf 


VoL. II. 


Dl I5jr- 



( \ L> \i' M'l i jnr'; 





V I 
i 


\ \ 


/*. j’l ol!j'*ns. 


Thr-j-v, 
Alay i«. 

In au at Uon {,♦ 

nicjjjfv, h.iij au i 
let U r^* » to n - 
» avff I ''HP P iht 
’>va thir 1 p* .*• »u 
MtO th( tl ir u I 
4nt\ tKivds tor 
iho |il.i*nnil s 
u>p, ' pi iintJjf 
IS liot nitulcd !o 
lnteri‘«l “ 

TJif' rule up i«i 
lIlK MlllU ft lit 
Jldi ill ml V. 
rhfin! , 

^ f -u ^0. 

»oi.tJfHU'il Uy 

t‘ir Coon of 
Ys. H. 


ii!’A.. : n '.u ' < H’i' in')> > V lud .'’id n ' i<> 

rv'roi . r f li.'Mi'dD’i. •n-. .‘/d. .‘’itl Uik.. -i 

thi n iiti»i( 1 I'.i itil.fA'i(.;. Ill «t > -I tMrts ; 

The j'h'iniiJr rs s h i,«'‘ wi' -i ij.ii < ( t \t i.p, 
tor lliiit iuamint, Jiri'-pla. at tiii' baukuii; 

Ih)i1s<'<*(' ll)('(l(‘|( mi.iui'-. f iH* hiil hi'C.iiHf dua ll'>‘ 
of Stjdi mix r :,iiu ■ !i lhai (l.\s ll.r h'l’k of 

tix 'll! {''MKl mi>in'>r\ ;)( lupd-'!', iH! Uifhll!ihill; 

holi.si’for iiu j)nr[>o!'t’of lakiii'; it O)). S ho'.u'ci'jddiiS 
ha))[)( n< <1 at tliiN lioa- to bo iii(i«b!cil to tin* do- 
foufliuds; aiiiUbo latu r. iii‘-t»\'iJ ol ]»:i wiit; Ihouuuioy 
to till' |(!:ntUib aN lioldiv of (]ji bill, insi-'.Kd that 
iho) bad a ri,;ht (o .’.i){»lv U in >.iii>l.i<'tioii of'lie ba ■ 
laiiop diu* to liuiiiM lvo> fi’on (ho .ua < jUorn, 


It Ixju'^ spttli d tb:d this v.as iiMta y bad and n- 
nivid b} llu* d( foiidioits to tilt* list ol ll.c plainlin'atJ 
bold* r o{ tlio bill,— 


Tlio Adn)tuh (tcvcrol iii'if'li o’ (liat lio was* 'uitlod 
UMiiit n st ll>t*‘'iJ? il. iVitiu tho 23rd 

ofS, |d( labor to till* tinioof ^i^;Tlil^;;■ tlx.' inia^ jndftiiiciif, 
—uiiiolia}iX)untrd loOJsl. l,‘>s; 'I'liiswa.sa li<nii<iatrd 
tb maiul; pa}iix lit had lx on roqui sdt'd ; Iho <i( A iid- 
aidf had no dould made inloroht of (ho nioix'y; tho 

I pbuidiir 
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|ji.iiutlfr Oi-rtainly 5v<>iil(l luut* tunu'd it to utiv ait i^o, 
liiid it boon duly piiid to him; tln-Tiforo, lU'iMrdiin;- 
to th«'ruk's of justici' and of luw. liio plaiiititf 
fiititled to !i ronijH iisution, in ibo ‘-liaju* of inf.'osf, 
for the injury he had siin'('n‘d*by ih ' monej bem;;; 
withlu ld from liim.—Jint 


1810 . 



1)l ht ‘tN VI IS 


I # 


Vf 


auvi oltierb. 


Lord Kf i.r M’.uuot’gh deeided, that a'', tiiise 
7)0 I'ontraet. cither expicss pr tmj)!!* d, to j)a\ iiitcn si 
in tfii" intcK stcoidd notbca' \M‘d liisLoid-* 
‘•inp ae;.ii') laid doMU the rule as it i-' .stall'd in iJt- 
ftiH't' 'Hid V. , \ (Atwjib. ; and iiaiini; 

no douiil upon tlie p'-iip, rcfu'-'cdlo .saM‘ it; imt re- 
ijn;“'(( d till .]Ui,i/'‘y (u iwrai, ifheth(>i!a,iit tl'cdn, c- 
Uoti ( rreiic'';!'-, lo Inma the matIcr hi fen* the court, 

Aciordinaiv the plaiiildf liad a \<*>'dir’t 0 'i]\ I’oi 
till* principal inui^ey ; .md wiieii llie term eiice, llu 
Ailorueii (tvmi'il s*uljinittcd to Ihc (*ourt ot Is,. 11. 
that the sum In'tna; hipndated, h< uas iMtitiiai toni- 
1' ri .>t ufler a demand <)f pa\nieiit.— lint « 

The .Indies all agreed lliat mten.sf on^ld not to 
h.»\e Iii'cn f,>,i\en.---I.L Bivsi, .). muiiioiud nith 
disappiobation tin*'f ii'cnnislaiu e of.Mi-. ./ns/.sv Rul¬ 
in' havina: alloNM’d interest on policies of insurance, 
and ’ lid, that the debt belna, liqnidutnl, was not 
now tin* rule bv wliich interest wa.s reeou rable. 

t 

4 

JN'othiiii;* way taken.by the motion. 



r 
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Df Uinviii.is 


Tfu'* Atfi)rn‘'ii (irnofti a\\i\ WiglcyioYihc j)]ainliir. 
(itirrow for tin' <l<‘f<'i)(lant.s. 


*1 

V • 


and gthers* 


WhetluT iutork'^f vvoultl 
bi* allowed in an action for’ not 
gi\i!ig a bill of exchange in pa}- 
nient of ^ooils ‘old, fiom the 
time vvlieu tlie bill^ »1 cl.on^ 
’AfMild ha\e beou u*' dm* r-^lnte. 


rest Ii vt'rv h’M n<j_y b'*ei) lo^rii 
inbucliar,i,( b) the Cuit/l of 
Ei(htf/ihi UiatubLi ^ nhcii'tlie 
jiradirt ins non to be to allovv 
interet-t onl} if interest was ic- 
coveialdc btloiv. 

lifihti and another r. Jonts 
(/«(';; 0}) — F,Mhetf'if. t {'uamb^r^ 
%\atanluif-i 'KAhMay ISIO. '1 he 
drtlaja*i< i that the 

plamtiif sold and (bliu'r»d to 
th.* def(‘iu!.iufs Iv.ent) bales of 
cotton, for Ifip pin*' of 7^'OL 
17i. (jV/. to l)e paid foi at the 
c'jaiaiion of foui months fioin 
fii.th sale ant! dclitery, by pviag 
a bill of I \chan[;e to ti e plain- 
till, payab*'‘ tuo inonflH aftei 
the giving llioroof: Init tint the 
dofeiidant had no! »iven a bill, 
or jidjd for the gootli. There 
mie other ^j'ccial eoiints in the 
derlaiaiion, and counts tor goods 
yohl and delivered. After judg- 
rriont by default, and a wiit of 
enquny exetulcd, awiitoferior 
vnis Ineughf, on width there 
was jiidgmnil for thp defendant 
fn ciror this teimv 


fAtihdalc now moved, that it 
might be refeired to the Clerk 
of the Krrors, to calculate the 
amount of tlia inlere'^t upon the 
linal judgnjeut obtained in this 
cause, fioni the (nueoi .h'Ser^ 
vice of the allonance of tiii- 
wiil of Cl 101 until theaflirinaneo 
of the said iiidgnnnt in this 
couit, and that such interest 
might be added to the damages 
for widrh such hnal jndgmiut 
was entcied up. 

('(hnpht //, tontra^ allowed, 
tliat by lien. 7- c. 10. and 
19 Jlen! 7. i, *^20. thetourt had 
authoid^ (ogivc’mti'iLst liy way 
of da:na4e.r on llic alFinriance of 
a judgment in CAery case; but 
siibnntti d that the practice of 
the KuhnjutrChmnht) now was 
to gne int(‘P‘st only in cases 
wdirp* a debt was recoveu'd 
which canitd inteio'-t of itself, 
'riiongh they once had allowed 
intci st in an action of fo/f, 
{Lord Loiudalcy v, Liitkdulcy 
*2 //. BL *^07.) and in an action 
on an attorney’s bill, {Shephard 
V, MirLnthy 2. IL UL 
tiuse tlecisious Jiad been disap-* 
proiedof; and, subsequently, 
iuieu'St had beer, refirsed in an 
action on an attorney’s bill 
{Wutke) 1 % liailep^ 2 Iios> S; 
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PuL ‘219.) whero the court baitl, 
that !>iiuihir appficatlocis had 
been freqiipidiy made and le- 
ji'cted ; and ni a btili ia(cr case, 

d5.5.) it was laid dowii, 
til u in(('ie''t ^Iloa^d not he al- 
Iou(d upon al'inninee ot a 
judgment in an aclioa fur not 
pei A'l iiiina a <ontract. In 
Mil li ail at (ion as the jne- 
btiit, ton'd not he 

ailouui 0) (he 
notion tliai a hqmdateil demand 
cariios iiitciest has heeu some 
time e\]jl()dtM!, and iiiftjojt em 
only bo <ri><*u on dthtj pay¬ 
able on a Milaiii diy^ as prvJ- 
inisboiy ami I of ck- 

rhaii^o,^ or v» licre* theie i" a ( on- 
trad eitliei e\pic^3 d 

to }ja^ inler<^st. 'i ms* is m> 
moic than the tonimon ca^^o of 
goods cold and dthyew d. 

Sir J. ]My\srini*, C. J.— 
^ oil allow tiiat if you had iiiu*n 

^ w 

tl'L Inli ill pait pcrformaiici'(T 
your agreement^ you Jiuiit have 
paid interest pending*tlu' wjit 
of error. Then, arc you^to be 
placed iu a better situation by 
refusing logre the bill, and per¬ 
forming no part of the contract ? 
This would-be most unjust. 1 
am of opinion that interest <juglit 
to be aHovved in the same man¬ 
ner as if tlic action hait been 
brought on a bill accepted in 
payment of the goods. 

Thompion, B. —According to 
(he rule you contend for, yve 


ought t(j allow interest upon the 
alhiinauce of the judgment; as 
tlus, I conceive, is a debt which 
caines iiUeiest ofit^-elf, anit pi- 
teiest from' the time the bdl 
would hive b. come due, ought 
to have been uivin on the eve- 
tution of the writ of iuqnii). 
The other judges asscniing, 
^ntnlciL 

Since (he last ca^e v. is sent to 
the theconit of K. B. hai 

dolt inuncd, that interest ought 
not to be allowed in an action 
for go< sold and ddiveicd, to 
be p ud ri)r at a mtain day. 

Cui) (fo/i uufl vtlu^'s V, Sirart 
• inul i filers^ A. B, JOAIa^ 1810> 
^i'fuid'j moved for a rule to 
slu'u c* ii^c why llu'inqui liiun 
e\c* iK< d in flds cafe, should imt 
be set ajide, on account ol i ini')- 
diiectioii of the unnVi•sJuiid 
The action was for goods sold 
by the following contrail: 

l.ondoii, 0 Sept, J80S 
Sold for acionnt Alcssis 
“ (Joidon Murphy— 

“To Swan, Anderson, & Co. 
About 15U tons Spanish 
coppei, at Sj/. per ton, to be 
^^^ccewedin Id days; pai^abU 
at u'x montksd^ 

The principal had been paid 
after tlie eoinmcnceinent of the 
action ; and the question was. 
Whether interest ought to he 
allowed fioni the expiration of 
the six months for which tiio 
credit was given? *l’he nndei- 
y f i fcherid 


1810 . 
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0. 

FirnraR 
and others,) 
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IHlo 

l)j Hi U \ VL* b 

i ’« 

Tt f r i II 
ai<d utluis. 


^llp| 1 ul Ml Uw [un - that (ley 
not i,iTc intiTi'st '•'firu- 
i.iri) as (Ilf plaiuldl had not iK- 
tliuil ‘•julall},- liidily now 
<(jnt< nddl (hat iiiCcrPSt^ou^^Ii't to 
hive been allow(d^ as (homoney 
was pa) ihio on a rerUiu da), 
ill Till d on l)c Ua» fl/untl .j 

Jlot^i T fjanfyj l(V* p/i. »I.\vheie 
f nd I 'rf\noioi</U is lejirc- 
^eiittd fo hiv( ^aid that iuiiust 
(htt [d Ik alUust d w Iierc tin le 
’-"I i ^ on(iai t for (ho p t> mi nt 
of mom yon a cort tin da>, as 
on bdUi I txdun^o, pronus- 
SOI y indt ^ and 4 V> // /- 

‘2 JjV. 

in w i H !i t'o' i ) rf (»f (\ I', v-* 

(htu'id, (hat maion 
tiatt toi (In *-*111 of to<a^, if 
aU) ['T.^iiuhn ti.* f bo iirniti r| 
n( o( (Ik piito, tJie 
>i.nd'jt i .I lOitit i I } intores' oi\ 
til.'pnto (loin th d time - i>i't 

1 1 id (IMS joui't-< J i»b 
t I vid il if I mil icsf w is A 
J/'U( d M ((is I , it rn 1)0 
allow id Ml almo f cui) at tiuii 
loi Mn>l>ioi(J, as ifnin^rdi) 
li ipi t ns, f!i il i ithoi bi tin tisa^^o 
• )i tr uk .*r b. i \pr( ss stipal ttion 
lln* paitie, dd is 
tiviiifm a ‘'pwdf'C linu'; and 
ti If uliif lu sail! m Oc Jhuu^ 
i mil t llo bu /., must bt luLi u 
to ul* r to uiitli a iioti um* iiisj 


binli as pronnssor) notes and 
biilb of c\thaa;;c uldth arc 
tJiere p>i( as examples. There 
THUS* bo si.nm fixvd uilc uposi 
theijubicct, although ocrasional 
harddiip mi) be piodund, as 
it is unpo‘»'-ti)it^ to cntei into rho 
equdiMo i iii umsfances of each 
par(u liar cise —Jh» loid htp 
CKpre^^i-d a wi'h that a lull of 
e\M ptious -hould be tendeied, 
if tin ndc Iw whuli he I ul 
alw i)S ailed w is considiiod 
coutiar} to law, and if it toiod 
not be tkiucd to be law, fluf 
those who disapproved of ic 
should ipply to the lo'^isliture 
f 1 15c vM, J —if iiitcrest 
wore allow( d here,iutertst must 
be i^iveu lu everj r iw' foi floods 
s ud^v^ lca>tliom (hi i omiocncc- 
nil Ilf of tht ai (loij fill (he time 
0 * ''.-'Ul \, hn u I i(]';uu at 

i5\tuv J.— i Jie m\ inoulhs 

(redd is (oi (!u bi nehf of Ihi' 
puiilai)^ and mcari'j, (hat ho 
^ h til not f)e ai resti J or sut d (tlli 
tiie ixpnatio of thal time ; and 
iuiU-e H i//i s iheiomi 

0^ Pr did not dc(ide lliaf in- 
U resi on^l'i to have been /pTen, 
blit mi niv itfustd to set aside 
the veidut b* (luse inteiest was 
imlu'Jid in (he dda’a^^ts. 
ilulc itfustd. 





I[L\Il\ TFUM, FO (iKOUt.t. HI. 



trACM’.N/ji: >Snri)DEN, 

^IIIS was ail artiim on a polk’y of insunim'c on 
'' iu'li c ii; lit of fI k‘ Aiiicricuii ship hcxini>-ii)n. 

'Pin' policy was dalcd'oOth July and vvih 

Islh-d up as follows, tlir ttahcLb ilcuotinp: the worti^ 
wh’cit wi'i’c m writiiu;'; “at and from (S'/(C»r/u’'.s’ 

' l}filt(L\l (o Charvnlrtotflhark ioa port in !he linffsh 
“ (Jmnnel and jAtndon^ ujxxi iho ^oid ship and 
id 'indjyot.i ihi daf\^ lureoj^ and so shall 
contjnnf* and ondnit^ durin;^,' hvy aI)odo tiua*, 
and’ (nrliu r uni)! l!u‘^aid ship \\{i!i all }if*rordnaina*^ 
, ’-fudl l>e ;uri\(Mi ai ( harod ^ndlxirfi’ (d a jioif 
in (Itannel and lAnttfon, At and afhr lin 
*' ratf of/f// gtatK^i . yxr ccufnni on (rei^^hi ndnnif a! 
'' ihe unni cd to he deetm <lndere.si on the onto of d 
'■ vojiiii\<\ atllumi^h i/t Ldlast, to yxo/ onfJit,\<iiiuni v 

’ and /o the roi/a^ed 

* 

'Fh*' (ha lardkon, ai’n r lia* d( haidant s siih' 

sen pi ion to t in'jj'olu \, *- 1 * 1 4nU a oharior-jj.iriv, dalod 
{ nil July \IMJH tud^sei'ii ihr raptain of ihu 
and ono Ch idoidur Idle^ for a vo}ai;o from Sheer 
ncf^s to (Itarenii in ballast, am! I)a<dv to London uitli 

a raruo ofbiandv; \\\u nJivIhoi hartorer coxoiumtial 

• « 

to ^.ond ulonu‘'idotli(‘sljipat Chareate a full <‘ari;oof 
biaildv, and to p i) tfeh;ht for the saineat tlie rale of 

s‘irj» J.iV at <'hat< Ji Ivrfoir 4nv *'ooi,U wire \nii ouboaiU, ami Oiai I’k- 
lljbU toi 4 I*. J iU 

V 11 71. 10- 


r11 r.iv* 

May 

ruli'^v “ at ami 
t oih 

1 b lliust (n 
nure,tt ^aiul 
' H IV to.[ port 
iiilo l»riiish 
yb iiu i \ and 
anidoo; ftom 
bi dale linMt ot\ 
iM ll. ship 
boi M l)t , Hived 
If' 't m lU ajid 
»*c i. af a p'M 1 114 
IbaDmdaml 

lOiUblll 5 Oil 

i< ^/u \a)m‘i! It 
b. Mnn Mi uicd, 
‘On fueinel 
oN u t Ml fill* 
Mituani voNri^^e, 
■ JiiK> 111 bal ).4 t,’* 
I ll' Miij' vs l!» 

F* i/h»» d foi the 
■ »£♦ in ({Ui s- 

»'Mi ')s a I Ji iHer 
MHy, svM» j* hy 
•hi »' '»> ti} pi >- 
'•id til O/ t/i 
ni {'fill isf^ ,ifid 

‘ 11 • t 14 lie, »it_ 

I Will pl'l- 
• I je 1 • I vi iih a 
0*1 1 ll JO 1*1 
in* . f > 4 ' [ u* 
i* I O d Ml T , p 
>l f » / I /('<' -Ij 

"S Is pi » I , , I 

'1 } a'b ll J , aid 
.liter bi in; m« 
ki 1 1 roi si < 

Poit »n*, ■- le V, IS 

K ij' d . ‘vl ci'M- 

d'MUh d bs (he 
riem tj^ovein* 
merit - Ucid, 

I'lt 

»»as pu 'ltd 
bv ilK p dicj* 

lUiUvl Wl Uib 
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AIacm szih 
i)ULX>V£.^. 


7/. K).s. j)or ton, Tlic tloclanition afti'vwavds allt\ 2 ,( <l 
(hat l!ii'>lii|»an-ivTil at Charcnfcou tht^iOlh of August 
iollonitig; that from her arrival till the; I7th of Ja¬ 
nuary VlOfK sin' 'vas ch lainod uml prcve ntodfroni do- 
parting; that slit* was (lion s< i/oel and takoii posses¬ 
sion of hy (ho persons e'xe'reising the powers of gu- 
verninonl there, and that hv reason of this dolention 
and sei/iire, the brandy in (lioeharter-party iu' M(ion 
was u(>( so( along sido (hi ship, and (lie cajifaiii nu-, 
provoidod from i-arniiig arnt obtaining(liesaul freight, 
and (ii(‘ same was tlu'ivby wholly lost to the owner 
of the ship, being the ]>er.>on interesiod tin'roin. 


h ap[)oared tliat from the arrival of tho/,(M/«g7mt 
at (’VnerenZethoroaotnally w as an embargo on all .Vme- 
ri( an ships, and (hat she was evenlnailv seized and 
comioniiK'd for having eome froan an ihiglish jjorl. 


iV//7i for the assured ronlend'od, that this case 

came directly within 'J'iioini>.soit i\ Tuylor, (t'V. l{, 

‘ihW in which it was laid down, that (hough tile 

ernnneneement of (he risk on is geaieraliy 

from (he taking of the goods on hoartl, yed that where 

(he ship is (o sail to a distant place; to take in In i 

carp/, (he risk commences on (in* freight from the 
' . ... ‘ 
lime of her sailing for that place. Therefore, a ship 

having saili'd from lanidon (o Teneriffe to take in a 
cargo for the W'osf Judies, and having been lost be¬ 
fore sill' arrived at the port of loailiiig, the. insurers 
on freight wen; lield liable. 


d'he Atlortiiii~(>(‘ncr(t1, covlra, allowed that had the 
lo.s.s in this ease happened on tlie outward voyage, the 

'' action 
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action rouM n<»t!i:u(‘ been (b^nuV'd ;buthcinsiaf(‘(l 
that Uie undi'rwdters wore not liable tim ing llic slm/ 
of the mi(7 at Ciiatrnte, until the ifoods were bt.'-iiu 
to bo loaded. Althoui^h there iniiiht be an ov(-<‘|)- 
tion to the ni-neral rule upon the spbjerr, that eould 
only arise from a special eontraet, the words of w inch 
inu't r( c(n\o a.'trict inl< rpretation. The insuraiu‘o 
lu re was det lansl to be “ on freight, to be deemed 
inlerrst <)« f/ic outirard eo^dn^f, aMiou'^h in ballaht,”_ 
uithoiit any tnention of the shijfs stay at the loading' 
{)or(, w hieh was therefbn'l(‘ft as in ordinary cases. 
I'Voiii the ships arrival, till sin; began to load, the 
polio} was Mispc u<l('d. '^I’he underwriters never nil ■ 
del took that tin iM'eneh gov*'rnmenl would sanction 
lh(‘inb'i’coinxe between CVnovwAc and Londoa, and 
would ha\'‘ aepal A'ory tool’isLly if they bad. Were 
the} to continue aii'^werable if the embargo iuu! lasted 
se\eral years?—Hut there was another oltjection 
eijuallv fttal, that the shi{) had actually lain sl.\ 
mouliis at Chari tile without a single cask ofbraiuly 
being put on board. Supposing the underwriters 
liable during tin'whole of ln-r slay there, that liability 
could nid lie indennitel} ]>rotracted. The embargo 
pivvi'iifeil the ship sailing, but did not present her 
from taking in her cat-go. Thtrefore the eharb'ier, 
or his agents, wv-re bound to ioail her without delav 
according to the charterparty, .so tlmt .she might he 
read} to sail themoinent the dmb.argo was removed. 
This event might have happened at any moment be* 
fore tin* sei/uro; and was the riskof the und'erwriters 
to be unnecessarily continued from thence till the 
loading .should be completed? 


1810. 


33. 

Shkdde.v, 
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AlAcjiiiiNzit: 

x>. 

Su&IDDHN. 


Lord KixrNBOuuUGii.—It would be iDoasuriiig: 
out the law with groat sctcTity to hold, that tlu y 
wore bound to load the ship during the onihargo, 
W’hcn it was so doubtful ludher.shc \\ ould rv ir bo al¬ 
lowed to sail, and tho])robal)ility was that slu' would 
idtiniateiy bo seized with all the goods found on 
board. 1 think the undorwriltTs hii\o no defence 
ii})on this ground.—Looking merely to (he woid.^ at 
the bottom of the policy alluded lo by (ho defend¬ 
ant’s counsel, 1 should have thought it very doubt¬ 
ful whedior the freight was nu'ant to beinsurt'd from 
the arrival of the ship at Charcnte, to the Ix giuuiiig 
to take goods on board. Although 1 have jievtu- 
liilherto nu't with a policy by whi<'h the resf»on>i- 
bility of the underwritiTs was suspcauled and the 
risk was divided into two discontinuous halvc's, such 
a policy may doubtless be framed, lint when 1 con¬ 
sider all the jvnrds inserted in ,»h'is policy, I am of 
opinion that it was meant to cover t!j<j subject mat¬ 
ter iu'sured, without any inlerinission, during the 
whole (»fthe adventure. The insiivaix'e is stated lo 
he nl and from S'luniOiS to Charm tv and buck to 
J^ondoii upon freight from the date theieof to eon- 
tinue till the sl.-ip sltoidd In- arrived at Charcnte and 
hack at u port in the CUannet and London. There 
might be great risk of the v essel being prev ented from 
loading, and heing seizt'd l)y theJ’rcnch Government 
before any goods were put on beard ; but it si.a-ins 
impossible to say tliat this was a peril for which the 
imderwribTs did not render fhetnst.'ives resjmnsihle. 
The last clause in the policy must be referred to the 
former, and th(“ great object of the whole will then 

appear 
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appear (o have been, to preserve ^he integrity of the 
risk. From the inomeat the outward voyage com¬ 
menced, till the ship’s return with the brandy, llie 
underwriters have undertaken to indemnify the ship 
owner for any thing that should prevent the ship from 
eanjing hi r freight on the voyage insured. 1 there¬ 
fore think they are liahle for a loss happening in the 
maimer alleged and proved. But as there is some 
novelty in the point, I will give you leave to move to. 
I'liter a nonsuit, if upon consideration you think you 
can with arij prospect of success. 

The plaintitr had a verdict, which was acquiesced 
in. 

Park and Parnjher for the plaintifl'. 

The Atlornetj-Qeneral, (J arrow, and Murry at for 
the defendant. 


yuh* llorncdsflo r. Shiart, 7 Fdsf, 400* i'orbes T. Cuwic-. 
1 Cdiupb- Kiiyx Woodj lb% 543. 
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A gttaranfie for 
the payment of 
auiy goods to be 
mippiied to a 
third person to 
a speolied 
ttmomtf remains 
ill forre after 
goods to this 
amount have 
been ^UJlp1led 
and regui trly 
paid for, until 
the surety gi>es 
notice that he 
-will be no longer 
rckpooiible* 


OXFORD CIRCUIT, 

LENT ASSi;^ES, 50 GEORGE IlL 



WORCESTER. 


Coraiu AV'^ood, B. 

Mason v , S. Pritchard. 

a 

r|^HIS was an action of assumpsil upon aguarantie 
in tlie following form: 

I hereby promise to be responsible to Thomas 
“ Mason of the city of Worceste)', tea dealer, for any 
" goods he hath or may .Supply my brother William 
“ Pritchard of Jlttj/, in the county of Brecon, to the 
“ amount of 100/. As witnessmy hand, 27th October 
“ 1807. 

“ Stephen Pritchard.’* 

It appeared that tile plaintiff, after this guarantie, 
bad furnished goods to William Pritchard above the 
>alue of a 100/., for which be had been regularly 
paid; and that, continuing to deal with him, he sup¬ 
plied 
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plied him nith the goods for which the present ac¬ 
tion was brought. 

Abbott contended, that the defendarit’s responsi- 
hilitj \\ as at an end when the plaintiff had been paid 
for jiood^. to tlie amount snppl'ied to William 
Pntchaui, afU r the guarantie, and that the defendant 
could not 1)0 supposed to have guaranteed his bro¬ 
ther’s solvency to an indefinite period and after he 
had become noloiiousl) insohent. , 


1810. 


Masok 

V, 

PuiXCUARD. 


Wood, B.—After goods to the amount of 100/. 
had been supplied and paid for, perhajis the defend¬ 
ant might have got rid of his liability for any goods 
tobe siibsecjuently fiumshecl to his brother, bygiving 
the defendant notice that he would be no longer re¬ 
sponsible. But uiilil siu h notice was given, I am 

cleai ly of opinion that the guarantie remained in force. 

% # 

Verdict for the plaintiff. 


Ill flic ensuing term Abbott moved to enter a non¬ 
suit; but file Court ofK.B. thought that the instru¬ 
ment declared upon was a continuing guarantie, and 

refused a rule to sjiew cause. 

» 

Davneej/ and Wigley for the plaintiff. 

Abbott for the defendant. , 


Vtde Oilc^T, Young, 2 H. Bl, fil8. Merler. Wells,o«/c4I3. 

STAFFORD. 



OXFORD CIRCUIT. 



STAFFORD 


CJorain Lawiienci:. J, 


Friiav, 
Mttrch ^0* 


IVrALLJ:STER V. IIVDI^N. 


Ad action lies 
on a wager on a 
borsc-race* if 
vcitltcr of the 
soma belted by 
the i)artie«5 
amounts to lOi. 
ami the race 
itself ib run for 
Ibe sum of ftOb 
or apward;}. 


^^^CTION upon a wager on a horse-raeo. 

It appeared dial the plaintiff betted the defendant 
four guineas to six, that ito/y JJootnj should win lh(‘ 
King’s plate, of the value of 100 guineas, at the Lich- 
held races in 1808; and tiiat Boh>Mooty won aceonl- 
ingly. 

•> * 

Lawuenck, J. was of opinion that the bet being 
nnder'the sum of 10/, and tberefon* not eoiitrary to 
9 Ann. r. 14., and the race being for upwards of ->0/. 
and therefore not rontrary to 14 Geo, -2. c. 19. the 
action well lay, and— 


The plaintiff had a verdict. ■ 

Dauncey and Cumphell for the plaintiff, 
Jervis for the defendant. 


AKhougb this point has not LordKENYov, 'mUoodv^ EU 
teen expressly ruled before^ HoU^ 3 T» it. 705, incidentally 

declared 
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tlrrlarrtl li'm.srJf of opinion th.il 
siidi a w.yt'r is laiid; and in 
BuUin^v, hVosi. I K^y>. TV/t. 
his lordsliip held that an action 
might bo IP lintaincd to rorover 
the sniii of 10s. lost b} tiie 
defendant to tin* plaiiititi' at the 
game id' JtJ /V>u/i. J5nt if the 
Sion bt til'd on a horse-race by 
Cither of the jartK's be ai)o\e 
Iti/, anoilion svdl ool he on 
thewJU'ii. (roodhi’Mi V IVlet- 
le^, 2S(ra. 1159- IlIiMon v. 

r)i\ ‘i \\ lis. Clacton 


Jennings, ^ Bl. Rep- 70ff- So 
although the sums betted be 
under 101- if the horse-rarc is 
run for a sum less than 501. the 
law is the same. Johnson t. 
Biinu, 1 T. U. !. And e\eri 
wheic the sum run fi>r is above 
50l. a wager on the race is ilic- 
gnl, unless it be a bona fide con¬ 
test u-dw een two or more hoi scs 
running on ll'e turf. Ximones 
V. Jaqu (t T, R. 4l)0. AVha- 
ley V. Pajot, *2 Bos- ^ j^ul. 61. 


1810. 



JVRAllxster 


II APS V. 


■ ■■■ wxsaarji . . . . .. 

J_tt may be ii'^t ful to ins<Tt the folloiving noti ic, Ihongh out of the orde# 
of tirae, toi (he purp»ise «*f t oir« ctiug a geiP'ial nn'^touieption upon a 
point of frequent rec ur ence. j # 
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PriELV. VANBArE\BI*K( . 


ACTIO N for money lent. 




The plaintiff’s case was, that lie had accepted and paid several 
bills of exchange for tlie defendant’s acconnnodaUoii.—The bills 
were produced by the plaiutid, and proved to have been drawn by 
the defendant. They were likewise in (he usual form of 

bills paid ; but It did not appisir by w hum tin receipts were written* 

Jlfc/iardyon^contended, that the simple production of the bills by 
the acceptor waspn>m/m/e evidence of payment. They could 
not have got into his hands unless he had paid them ; and the pie- 
sumpUon tliat an iDstrument in (he possession of the person liable 

bib, unless this receipt is shewn to h- in the iiaud-writing of a person entitled to 

upon 


WedneMay, 
May n. 

The produrtloQ 
of a bill ot ev- 
change fiom the 
cu&(ocl> of (he 
acceptor, is not 
prima facie fvi- 
denre of hi^ hav¬ 
ing paid it. With** 
out pioof that it 
was OIK e in cir- 
cutntion after it 
had been at- 
*ccptcd--- 
]Sor ispaMncnt 
to be piesumcd 
from a receipt 
indorsed on the 
demand payment 
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upon ifcj is satisfied, has been invariably acted upon. But the re¬ 
ceipts indorsed on thest bills pul the matter bej^ond all doubt, as 
tin.' defendant was guilty of forgery, if the bills had not been paid; 
and the law would not presume that a man had committed a capital 
oii'cncc- 

t 

[ittrd JOr.T vNnouout-ii.—Shew that the bills wore once in circu¬ 
lation after b'-io-t nei-rpti’d, and I will presume that they got back 
to the acecpojj r'lints his having' paid (hem. Hut when he 
merely pfftdue'; tlujii, ‘-o-vv do ,1 know' (hal (hey wove ever in the 
hands of -■ y with his name upon them as 

accepforit * ■‘'■-i t ; it ^ ^'''’y ^^e,re left for accept* 

* anee, lu r»‘fuK*) to deliver ir.K.w and having detained them 
ever'linee, nov m woU nee of a loan i>f monoy.~ 

Nor do I thii.h ‘lu s r.* *pts rury Hu> :nat(er a bit fiirther, unless 
you shew ti'cm f'. . //,- haml-w ritine of (he detendunt, or sonio 

other person anthori/j'it in payiiu'iif of the bills. A man 

cannot be aiiov;I d >0 jeaniffi^etiirf’vviJeiu'e for himself at the risk 
of being couvirted of forgety; and it b jiossible that though the 
bills arc unsatisiled, tijcsc icccipts may Ivavc been fraudulently in¬ 
dorsed without tlie plaiiifitPs privity^ The fact of payment stiijl 

hangs in dubw^ and you luiisl do something more to turn the ba.. 
lance. Prove the bills out of the plaiutilt's possession accepted, and 
1 will |j)resuine that they got back by payment. If you do 
no*, the pbiintilf must be calh d, 

TIt>w'cver 5 a witness afterwards swore that tijc defendant hud ac« 
kuov. ledgttd. the debt, and theplaiatiif had a verdict* 


JR^V/to/*d5o?^ for the plaintilk 


Garroxc for the defendant. 


•• 


In an action by die aoiwer aga^n'-l the Pa\ ment of Vloney may he proved, by 
arreptnr of a bill of exchan;;^, if the the Jmder produri a cheque drawn 
pUintiffprodui’cs the biU wiili a ^^enera! by him upon hb bankers in favour of 
receipt on (he back of'll, (hi*; is ^rima the borrower, and indoi*sed by the lat* 
yhefe evidence that (iie hillwa' paid,-- (cr; but without the inanr4eiuent, it is 
not by the plainliflT, - but by ttie defend- no evidence, Egj;* v. Barnett^ 3 Esp* 
“ ant, Scholcy V. Widsby, Peak. Cas. SD. Cas. 196. 
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FIRST SITTrAT.S S.M '! ERA! \r WE^-rMSXSTER. 


Lii'scfWiRn c. Holmes, JItsu. 


4 



MIS \v;is au action foi' Avork and lal)Our.as a 
sui!!,ooii, and lor curii);; <lic dcleiulaiit ami sT!- 
\cial |icvs(;as vd’ Ids fandiyj divers tliseas.^s mid 
maladies, midt'rxvldch llsci lia<! ri's])ectivelv iidiouiaa! 
and lan^iiisiied, 'J'liedct.'iu'.iUf jdeaded the ;i<'iicruJ 
issue, ami })aid <i4. ido c.ourt. 


Thciir.st defence soi up Mas, that t!ie piaiiitiiT M'as 
a physician, and Ihenddn.' coidci liot uiainlain au 
action for Id's fees. It apj>ea.red tJiat he wrote pre¬ 
scriptions, was called,^' Daclor,'' and signed him¬ 
self M. D*. 


VoL. II 




Park 


1810 , 



McnHay 
Way 14^ 


If a nH’d»ca! 
j>r;n Hlioner 
jidsM -s liimsclf of 
as a {itiAMrinn^ 
a)(h'M>«;t{ Ik* h<)S 
no di'ilfiiTj.i .r«cl 
Jtr to 
>vu.ui’ (Itai oha- 
fdi icr. hr can- 
iKiI nuii'itani ao 
fii tioi) fur IiU 
fcck* 



CASES AT NISI PRIUS. 



1810, 


JjJ J'Silu.M liK 
r. 


Park^iiU] boslY^nld shew, thatatthetimowhentlje 
visil s were paid, for w hich the action w as hrougiit, the 
]»liiiiithr was only a surgeon ; and that he had not 
taken out his dij)loma as a physician till long after. 


I.OKD Ellknborougii. —Ifa person passeshimself 
olT as a physician, he nnist lake the character cum 
o/fote. Wlieii he brings an action for visits paid by 
Jnm as a plii sieian, i w ill giv(‘hini credil for being so, 
and n il jiitu lie innst {rust tolheliononrofhis patients, 
Wlicther (he plainliti hafl or had not a tliploma when 
he atteio'ci! the defendant, is innnaterial, Wlsatever 
he was, if he :it that tinio wrote prese'riptions and 
added M, JD. to his nann', lie imisl be nonsuited. 


/ho7i’ llien produced''tlie rule for paying money 
intf» court, whiedi his lor<ls!iip thought renioviat the 
chjection, and admitted the pkiiutitf’s right to sue 


as a surgeon. 


It was aftorw'ards agreed to witlidraw a juror. 


P^ir/c and Espiuassc for the plaintifl'. 
Gai§’uw andylgur for the defendant. 


[Alioriut*:-, and liailton,'] 


Vide v* 4T.R. It has been long settled that such 

317. in which it was first decided an action cannot bo maintained 
that a regular physician cannot by. a barrister. Moor v* Rowj 
an action for his fees. Cha. Ilcp. 38.--Noris a barris¬ 
ter 
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icr liable for gross ignorance or 
negligence. EcII v. Brown, Peak. 
S6\ JVor to refund a fee given 
join to argue a cause, which he 
docs not attend, Turucr v. Phi¬ 


lips, ibid. 2*22. But a surgeon 
is iiablefor ignorance, as well as 
for negligence. Slater r. Baker, 
2 Wils 35D. Searc z?. Prentice, 
8 East, 348. Bull. N. P. 73, 




JjUCAS v, Winton. 


npilE plainliflf declared as indorsee, against the 
di'l'eniiaat as maker, nf a promissory note for 
5:}/. 18>y. dated 2'2d February 1801). 


In addition to tlie i^eneral issue, the deftaidanl 
pleade'd, in disehargt* of hi:* person, tliat having been 
confieed in tlie Kmg's Ben(;h {>nson on the Jst of 
February 1801); bewail afterwardsdisch5,ri:;;.dunder 
t!u. iiisohent ^iebtor’s act, 40 Geo. lil. c. ilO ; and 
that thesumsof moneymontioneJ in (be declaration;* 
were contracted before the said 1st of Februarv, 

V 5 

mentioned in the said Act. 


It apj>c‘ared that the note was originally given by 
the defendant to one Ifoou, ns a security for a <!ebt 
due before 1st February 1809; but that it was in¬ 
dorsed to the plaintiff for u valiiahle consideration 
after that day. 

jRcrtd«rfor1hcd(deini5,nt contended that the issue 
on ihe insolvent debtors act, must be found hr him, 
as the note must have reference back to the con.si- 

G g 2 deration 


1810. 



LiFScoMui:. 

Holmp* 


jTjrtnth'iy, 

14. 

Afterthp Ist 

of FV’bnmry 
188’y,apr()ihife- 
fcory luAi* "wiis gi* 
von for an aiito- 
ocdf'iit df f)f. 
Held, ttmf iis 

Jiji'dtltsf fh*' 

P'l; nmkrr 
wool., b ivo bt’on 
d^cb'ii^: i ;eidor 
the iniiojvciu 

(ten. IJ J. r, 115 ; 
l>i;l tisaf I'o !vas» 
)bd, CttajFU'ijiia 
pt'.Mti* tn «liorn 
the bofo »Mis sub"* 
Sequf ally ia*» 
doued. 
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1810. 

J-.I i > i). 

WlMWiX. 


dorafion for ^vbith it wa.s j^ivon ; aud tht; debt for 
wiiich the action was really broucjlit clearly came 
within the description of those from w hich the leifis- 
lature intended that .the pensoii of the debtor should 
be discharged. ’ 

Lord Elli’-nrorouoh. — Had the action been 
bron;iht by the payee, 1 should have been sitougly 
inelincd to think, that the issue must iiavt! beenfouiid 
for the defendant. As to Boon, the debt certainly 
e.vistt'd before the Isl of febrnary. But how can I 
say that he was then inde bted to the present piaiutiff? 
— i'hedebtfor whicli the plaintiff'now sues, rlid not 
exist till after the security was indorsed to him, or 
at least, not till the 22d of February, when the note 
was drawn. 

t 

The plaifftifl’had a verdict on both is.suc.s, 

. Garrow and LilHuiulc for the plaintiff'. 


Header for the detendaut. 


Vide Jlacdonald v* Borington, 4 T. K* 825. 


THIRD 
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THIRD SITTINGS AT GUILDHALL. 




WooLSEY V. D. Crawford. 

^ I ^1118 was ail action on a hill of excliangc, (lraw’i> 
by /. S. Crawford at Quebec, ujion, and ac¬ 
cepted by the defendant in England. The declara¬ 
tion stated that the plaintifl', who was payee of the 
bill, had indorsed it in Canada, and tliat in conse-' 
q lienee of its returning to that country dishonoured, 
he had been compelled to, ])ay to the indorsee 10^. 
per cent, upon the anunuit as re-exchange, and 6/. 
per cent, interesi from the time it became due, to¬ 
gether with other cfiarges. 


J^ark undertoolv to prove thesc'facts, ami contended 
that the defendant was answeiable for all the damage 
that had be< n sntlered by the plainliflj from the bill 
being dishonoured 


Lord Lllenborough.— You may as well state 
lliat by reason of the bill not being paid, the plaintiff 
was obligixl to raise money by mortgage. You must 
proceed for re-exchange against the drawer. He 
undertakes that the l^ill shall be paid, or that he will 
indeifiiiii'y the holder against the consequences. The 
acceptor’s contract cannot be carried farther, than to 

G §• 3 pay 


1810. 



^8. 


Tlic aeceiilar oC 

iL tun bill of 
eACfiArg,** i not 
liubb' fur 
change m>i tor 
luoiv tliaiA Ih 6 
pniiripiii ^U1D, 
ilb 

liitertsi at ford¬ 
ing to till Irgal 
ratt‘ of uii rest 
Hiiorp me biUi9 
payable* 
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1810. 



WOOLSEY r. 
CBAWfOKW. 


pay the sum specified in the bill, and interest ac¬ 
cording to the le4'al rate of interest where it is due. 

Verdict accordingly. 


Park ^XiA.Puiler for the plaintiff. 
The cause was undefended. 


[At(orni.cs and Wliarlon.’l 


Vide Napier v. Shneidcr, 12 East, 420. 
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ADJOURNED SITTINGS AT WESTMINSTER, 


Jackson v. Hudson. 


Avas an action agninst the defendant as ac- 
ceptor of a bill of exeiiange, Avhich was drawn 
and accepted in tlie following form: 

LoikIoii, tiOth December 100.0. 
Taa'O months afterdate, pay to my order Io7/. for 
value received, 

F. Jackson. 


To Mr. I. Irving, 


« 





Accepted I. Irving. 
Accepted .)o.s. Hudson, 
payable at Mr. Hudsons’sj 
132, Oxford Street. 


The first count of the declaration stated, tliat*the 
bill was directed to Jrving; the second took no no¬ 
tice of there being any dra\A'ee; and both averred 
that the dcTendant accepted it, “ according to the 
“ usage and cusfom^of merchants.” 

Garrow for the plaiutifT stated, and undertook to 

prove, that the plaintiff having dealings Avith J7'vitig 

concerniijg the sale of goods, refused to sell him any 

« 

more, unless the defejiidant Avould become his surety; 
that tho defendant agreed to this; that goods to tlie 
value of 1-57/. AA cre in consequence sold by the plaiu- 

Gg4 tiff 



Tlmrsvlaj, June 
7 th. 


If a bill of ox- 
cllflDfTt* be ilC- 
cepbHlbv the 
dinwce, .lunither 
pei ‘>1)0 ho, for 
the purpost of 

ht$ 

likewisi^ 
am the hill 
in usibil form, 
isiiotli bit* as 
aci »*i>(or, blit 
inut-t be ‘'U* d 

ills roUatc* 
rat uudertakin^* 
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_ » 

JacKiON V. 

Hudson. 


tiff to Irving; that the bill in question was drawn for 
thepriceof them,and tliatthedefendantwith a know¬ 
ledge of all these facts, had put Ins nanu; ujwn the 
bill as acceptor. lie must therefore be considered 
us having accepted the bill jointly ^^ith Jr ring; and 
as he had not pleaded in abatement, he was separately 
liable in the present action. 

Lord Ellen noRouGH, —If you had declared, that 
‘'in consideration of the plaintitf selling the goods to 
frving, the defendant undertook that the lull should 
be paid, yon might have fixed him by this (o idence. 
Bull know of no custom or usage of merchants, ac¬ 
cording to which, if a bill be drawn upon one tjian, it 
may be accepted by two. The acceptance of the de¬ 
fendant is contrary to th,e usag<' and custom of nu-r- 
chants. A bill must be accepted by the drawee, or 
failing him, by some one for the honour of tlunlraw er. 
There cannot' be a series of acceptors. Tin* defen¬ 
dant’s undertaking is clearly collateral, and otighlto 
have been declared upon as such. 

Plaintiff nonsuited. 

Garroiv and Marryat for the plaintifb 

Park and Header for the defendant. 

(Altornics llumphrm and ilnnium* 


But although there can be no nuur of one pitrty, it may by 
other acceptor after a general anoftier individual be accepted 
acceptance by the drawee, it is supni protest^ for the honour of 
fcaid that whcuabill has beenac* another* Beawes, pK 43- 
cepted supra protest for the ho. 

Doe 
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Doe ex. d. Jones & Ux. v. Crouch. 


"l^.JECrrMElNT to recover possession of a house 
ami oreliard at Eujkld, let by the lessors of the 
lilaiiitif!' to Hie (le{eiulaiit for seven years, from Mi- 
cliueinuis ItJO.O. J lu* iudeutnre of lease contained a 
co\cnant on tliepart of tli@ defendant, to deliver np 
the premises at the end of the term in good repair, 
“ and all t!u' trees which are now standing in the 
“ orchard of the said premises, whole and undefaced, 
“ redsonablc me and irear ouh/ c.vccpted." And tliere 
was a ])ro\iso for re-i.-ntry on a breach of any of the 
covenants in tin; lease. 


Tt ap))carod that the defendant had cut down nine 
tri;es in different ^larts of the orchard, but that these 
Avere decajed, and past, bearing; that hu equal num- 
b(T of voung thriving trees were planted by the de- 
haidant in another part of the ground demised ; that 
the orcliard was greatly too crowded with trees; and 
that from what the ilefemlanl had done, the lessors 
of the plaintiff were likely to get back the premises 
at the end of tlfh term in better condition, with re¬ 
spect to trees, than at the granting of the lease. 


Garrow contended, that by the terms of the cove¬ 
nant, the. detendant was prevented from cutting 
<lown a tree for auy/eason whatsoever, and that as 
he had rendered it impossible for him to deliver up 
the identical trees demised, the lease was forfeited. 


1810. 


Thursday, Juoa 
7th- 

A covenant in a 
lease, to deliver 
up at the end of 
the term all the 
trees standing ia 
an orchard at 
tite time of the 
demise, reason- 
able use and 
“ on/y ex* 

“ etpted^' is not 
broken by re¬ 
moving trees de« 
rayed and past 
beat nig from a 
part of the or¬ 
chard which was 
too crowded* 


l.iOrd 
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Doe ev. (i, 
JoNi::S UXt 


V, 

Crouch. 


Lord Ellen ROROOGH. —-The covenant contains 
an exception of reasonable use and wear. If the trees 
in an orcliard are loo crowded, must not the re¬ 
moval of such as are past hearing, be considered the 
reasonable use of tlic:^ orchard and the trees? Tliere 

I 

is no pretence for tin* ejectment. 


Nonsuit. 

I 

Garrow and Andrews for tlie lessors of the plain titl'. 
Park and Richardson for the defendant. 

[Attornie^, Meymot and Wild,‘i 



1810. 


t 

Helmsley V. Loader. 


Friday, June 8. 

lij an action by 
Ibo ind(»rM'c 
agaiu5r the ac- 
veptor of a bill 
of exchange, the 
declaration 
stated, that the 
payee indorsed 
it Ais own. pro^ 
per hand being 
tkertunto suh^ 


A CTION 'by the indorsee aghiiist the acceptor of 
a bill of exchange. 

The declaration stated, that the bill was draAvn 
by one Force, payable to bis own order, and that he 
indorsed it to the plaintilf, his own proper hand 
“ bemg thereunto subscribed.” 


9Cnbed^ It ap¬ 
peared that the 

payee’s name It appeared that lorces name on the mink of the 

bill was in the hand-writing of his wife; but that the 
^rauthouty^by defendant when acfpifiinted with this circumstance, 
thlt'tiifsT promised the pi a in till’to pay the bill. 

no variance;and ^ 

at any rate the defendant i? not at libcrtv to object that the indorsement is not in (he hand-writing of 
the pavee hiro^g^ariei a promise, nitha knowledge ot thib circuntbCance^to pay the bill. 




Lord 
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Lord Ellrnborough said, he thought it would 
he too narrow a construction of th*e words own hand, 
to require tliat the name should be written b\ the 
part} himself; and his lordslup was inclined to think 
it would 1)0 enough to shew the name Avritten by an 
authorised agent, but that at any rate the defendant 
could not bo alloAved to take the objection, after a 
])roniise to jwy, made with^ a kuow'ledge of all the 
facts. 

Verdict for tlie plaintiff*. 


1810. 
••Nr—’ 

V, 

Loader. 


Park and Pidler for the plaiiUitT. 


Espinasse for the defendant. 


[Attornies, Vincen^ and JDAi't.?,] 


But if the declaratioft state 
that the party indorsed the bill 
hh oxen proper hand being 
thereunto siibsrribed^^^ and the 
indorsement was in fact made by 
an agent per procuration^ this is 
^ fatal variance. Levy t?. WiU 
son, 5 Esp. 180. It ^eems et. 
tremely improper to iatr«>ducc 
this averment, as it is quite un¬ 
necessary, and may hurt but 
cannot help. A geucral alicgUii 


tion that the*party made, ac¬ 
cepted, or indorsed a bill of ex¬ 
change according to the usage 
and custom of merchayxts^ is sup¬ 
ported by evidence of the act 
being done—immediately by the 
party himself,—or by an agent 
in his name,—or by procuration 
in the name of the agent. Elliot 
D. Cooper, 2 Lord Raym. 1376. 
Ereskioe v. Murray, ib. 

9 Heseltine, po$U 



Wilson # 
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Wednesday, 
Juno l;J* 

JV l(*vv I'l inad<' 

«J! lllf of 

a trarlor .it'to 
he has 

mitCed an art 
of ba»krui»Jc\^ 
and (he moiiry 
levied is jKiid 
over to (he 
parly * anaclion 
of trover is after¬ 
wards brought b> 
Ihc a>signees 
against hini^ tiie 
sberifr, and tlie 
baiiitf, in vviiieli 
damages are re- 
f overeil; and 
th(\se, logeiher 
with the co;ts, 
aiepaidb> flje 
baihif.-Ueld 
that tiicre i* no 
implied promise 
oil the p-irt of (he 
ptiiintiif in the 
origin.il ^uit to iu- 
denu'.if) the bgi- 
lilf, or (o I onti i- 
bute to the da¬ 
mages and costs 
in the action of 
trover; bnl that 
Itie batlitl inigat 
maiuluin inoih if 
hadunUt^c 
to recover back 
the levy money 
paid over* 


Wilson v. Milner. 

TiNDEBITATtiS assnir.|)sif for money puit!, and 
money inn! ;hi(! rCccivod, 

Oft (ho'.Join of lo'hrt-.nrv iUOM, liit-(iefeiidaitf sued 
outa Ji J<i nifo Middicsi.'x, fipoii a judgii.t ei agiu.'ist 

OiHf /. (Sior^f , fi.o waiJiinl io io\y 

'sidry was div<-(.'te(] to ihc plaintitl,, a 

boinnJ bailif! o( (‘u- -.in iitlol Middirsex. i ia jtiaiij- 
titl made liis ir\ ',, ;ii)d on (iic-2‘2d (d’ I'cbriias v paid 
over 111o loo/, to Ib;-dct’t’iidatil. On tbe Jst ot Marrii, 
u commission of b iiibriiid ^vas sued ont against 
Georn'e, and it w ■- romul that lie bad commiUed an 
act of bankruptcy on t’lc H)lli of Feliruajy. Hiij 
assignees immediate'v bron-dit an action of trover 
against the .Slicrilk and botli tlic-ifartics to the pre¬ 
sent suit, and recovered lo2/. !8.v. ikl. damages, to¬ 
gether with costs, making up tlie sum of 21ti/., the 
vVholeof which was paid by the baili/l'to the assignees. 

It was eontemled on the one Jiand, that the ])lain- 
tiff waseiilitled to be eomjfletely indcninilied liy the 
deffuidant; and on tin- other (hat i‘m action could not 
be maintained bytln* bailitf, to recover back even the 
155/, wkieli if if. could not be retained by the tiefeii- 
darit, was money had and recovered to tiie use ot the 
.Siiei’itf. 

I 

Lord Elleniiorough.— 1 think the plaintirT can¬ 
not recover on the count for ntoiiey paid. Among 

joint 
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joint tort-f(;n7ors Ibereis nritlier contribution, nor im¬ 
plied jnouiisfot'iudeianity (a). Buttln; f.jo/, bciiii*- 
paid to the dedi ndanl under u ii;i.daK»- rosp( 

bonki'uplev, i ddak it nco, be le' overtd os 
money and re-’eiveil 1<> Ifu- iij^e e d;i plamfid. 
U'lio was’jusvs• ..■bj* I'.rd >•) 'h' '<■ 


1«I0. 



T'eijiie: -r e<;V;b„/:;iV 




rj.*/r uD(i 


Puvk for ?he Jt’K'iri 


[ /’i 5 U‘<*d' 


i.J > \ 




.'V- 


) 


{a) IVUtty wkbitht^r S * . I- 

Aui)U‘^; 1 Camp- 

• • 







LnoYD t. Ktssui^K. 


Jujjc 


rpius was ap action on .suit. 4 Goo. 2. c. 28. for 
double the yeJirly value of certain premises of 
the plaintifi’held over by liie defendant after a notice 
to quit. 


Oobt for 
donbJc value on 
4. (7eo. y. c. ya, 
floett not lie 
against a vtcekly 
tenant. 


It appeared that the defendant was a weeMy tenant. 
and"that hecontiniied in possession several weeks after 
the expiration of a notice to quit and demand made. 


8 


liOrd 
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Ltovo 

V. 


Lord Hllenborough. —I am strongly inclined to 
think that this case does not come within the statute, 
which speaks of “ tenants for life, lives or years.” 1 
am aware that a tenant for half a year, or a smaller 
portion of a year,,may for some purposes be consi-, 
dered and denominatod « Icnaut for years (n). I3nt 
this is a penal statute, and is to be (‘onstriied slrietly. 
A. tenant from iveek to ireek 1 therefore eatmol in¬ 
clude in the description of '“ tenants for life, lives, or 
years and I do not remember any instance of a 
tenant for a less time than a year being' held within 
this act of parliament. 


The single rent had been ])aid into coux't, under a 

count for use and occupation; but as there was some 

irreg'ularity in the manner«'of doing^ this, the jxlaintitF 

had a verdict, with nominal damages. 

¥ 

Garrow anxf Lawes for the plalntilf. 

P•ar^• for the defendant. 


[4(tornies, ami Stttrce,'] 


t 



(a) Litt. § 67.* 


Hex 
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Rex V . Inhabitants of Surrey. 

nniiTs was an intlirt;.. nf"against tlif county of 
Sunvy for not rej-ioring a f)ri(lg-c. FJca, that 
the said brid<r(‘ ! :i'i la-tu ;inncniorially, and still 
ought to be, re|;airedl by t]?c inhubitantsof tlie parish 
of Frimicj. 

ft 

It appeared that there aoeieiitly ^too(l a small 
wooden bridge in the plae<‘ ns tpu >iit'ii ; this Avas 
chiefly used by persons 0 )i foot; carts and waggons 
passed over it in times oi liood ; but on other occa¬ 
sions they generally wont (Jirongh a ford alongside; 
it was not of sufficient strength to bear a waggon 
loaded as Avaggoits^noAV are, but Avas sufficiently 
strong to bear the loaded AAaggons iJail travelled in 
that part of the country, where; the roads Avere bad, 
Avhile it stood. This old bridge; iiad been repaife’d 
by the parisli of Frimle//. .AboutTorty years ago it 
was accidentally destroyed, and oii tlie same site 
there was built by the trustees of the adjoining high 
road, a ucav brick bridge twice ti e breadth of the 
former, over which all carriages travelling this road 
liave passed at all seasons of tlie year ever siuce.— 
The new bridge has never bum rt;paired by the in¬ 
habitants of Frimley, but exclusiv ely by the trustees 
of the high road. • 


Tburfitfay, 

Juan 


A particular 

pari.Nit way 
bound pre* 
bcnption to ic« 
pair an old 
Avoodt n foot- 
um*(I by 

I’.Tiria^cs oiiJy in 
times of Hood. 
Abotrl jO years 
n^\o «ue (ru.'tocs 
of fiftc tnrupike 
toad biiiU OD the 
saim* site, a 
much wider 
biidpje of brick, 
which bap bt*eu 
coristaatiy lifted 
ever binre by 
all carriage* 

that way* 
—Held that to 
an indictment 
against the 
county for not 

m 

repairing this 
bridge, a pica 
that the paiisb 
had immemo- 
rially rcpairnl 
and still ought. 
to repairtlie 
suid was 

not supported 
by evidence of ♦ 
the above factb; 
and that the 
burthen of re¬ 
pairing the new 
bridge must be 
borne bj the 
county at large. 


Lord Ellen BOROUGH. —HoAvdo you aiake outfit 

13 the 
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mo, 

Iltx 

Inhabi rants 
of 

SUHHEY. 


the parish of Frimlcn, has irnmeinorially re])airccl tho 
saUl bridj'e mciitihued iu the inuietiiieiit. 

G 

Marryat, for the cotmty, contended that the bridge 
nov/ standing having been substituted for the ancient 
one, they must in cohtemplution of law be consi¬ 
dered the same. Althougii a bridge be taken down 
and rebuilt, its identity is not destj()\('(l: and in aH 
pleadings of this sort, it is averred, Umt a particidar 
parish or the owners of a parlicular estate ha\e iiu- 
meniorially repaired the bridge in <iispnle, whaleviT 
changes may have taken place in its siructure. In 
this case, there had been an anci^?n( carriage biidge 
repaired by the parish. Therefore aecor(liiigloiie.i; 
V. hthnhilanis of CumbcvJnufl, 0R. ly t, the pa¬ 
rish Avas bound to widen it as the oxigenees of the 
public required, Tlic View bridge bad been built 
and repaired by the trustees of the turnpike road ; 
but they must be considered in th's,' merely the agents 
of the parish, from whom tlu y had received the sum 
of £10. 

LordELLKMJOKOUGH. am clearly of o])inion that 
the plea in this case is notsubslantialetl. ISutunly is 
theuewbridge ditferentin its struetui’c and materials 
from that rej)aired by the parish, but it is applied to 
very dirt’erenl uses. The ancient bridge was ehie/Iy 
afootbridge, and carriagesdo not seem tobave passed 
over it, except in times,of flood. The present bridge is 
crossed by every carriage tj'avelliug along llio road, 
and the ford is entirely disirsctl. I therefore do not 
think that the bridges are in any sense the sajiie. The 
ease of JRex.v. Inhabitants of Cumberland, was carried 

by 
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by writ of error to the House of ^Lortls, anti some 
doubts were entertained upon the doctrine of the 
Court of K. B. but it was thought that the point w as 
not properly raised by the record. Here, however, 
there cannot prOpcrly be said to'havf been an ancient 
carriage bridge repaired by the parisJi, and the case 
comes much nearer Hex v. West Riding of York^ 
shire (a); wjiere to au indictineiit for not repairing a 
bridge, the j)lea alledgedTiV.it certain townships had^ 
itninemorially used to repair the said bridge, and it 
appearing that the townships had enlarged tiie bridge 
to a carriage bridge^ Avhich they had before been 
bound to repair a.s a foot bridge, the Court held that 
the ])lea was not supported. The general principle 
is established by a great variety of cases, that if a 
bridge be built b;g an individual, or township, or 
parish, whicli they wx^re not bound to build or keep 
in repair, but which ig used by the public.and is found 
a public benefit, the burthen of repairing it falls upon 
the county at large. The p.irish of Frimley was not 
comjwdlable to build or keep in repair a brick bridge 
for tt»e coaveniout passage pf carriages at all season.s 
of the year; and the county must repair the new 
bridge, which has been used beneficially as a carri¬ 
age bridge, by wboinsoeA’'er it may have been erected. 


Verdict against the county. 

T\\q Attorney General^ndL^wes for the pro.secu- ■ 

lion. .* * 

3Iarryat and Ab/aw'contra. 

' ■ i 

^ [Altornip.-^ and Jlcock^^ 

(a)^2 fclast n. 

Vot. II. HI, 


J 810 . 

Rlxo. 

liibabitants 

of 

Surrey. 
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- 

Tiu’i'iiay 
45 uiic LlHii* 

K a bin t)f CY- 
( is pn** 

M’i»( (1 Cor 10- 
roptMici* ruaJ not 
< {h(' 

ilr'n. cr ;oni In- 
<loracr&arotlip- 
< li:tr«tfd bv want 
of (lui notico of 
IN liohig thns 
(li'<th)nourni ; 
allhou;;fi tlirt 
liold'a prom'nlg 
it for |>UYni(*nt 
u lu'u duo, and 
then ^iivos liunu 
nori(Ol»t■it^beinJ^ 
ifi’.lio! onri'd 
biUU ior lion ac* 
c<*|»lanre and 
noo’paymenU 


Ilosro\v, r. Hardy. 

* 

nniiTS Avas an nrlioii tl^•aillst the (lufoudimt as in¬ 
dorsor of a bill of eAcliann'o lor oO/. dated 
Jaiuiary 4tli, Uild, <lraAvn by ./(Wfc.s' and Peter 
JVohnsIvy of Mam heslcr, upon Shatr and Pdteards 
in London, payable throe nionth,s after date, to the 
order of Ralph Kirk. 

« 

Kirk haviii" iinlor.so<l to tlio defendant, and the 
defendant to the plaintilf, the bill passed ihronirh 
\arions other Iiands, llna’e bein_i? above twelve in¬ 
dorsements nj)on it. On the 2,‘Jd of .lannary it vva.s 
ill till' possession of the IVarrivglon Hank, who pre¬ 
sented it for aeeeptanceon lhat day. It Avas then 
<!i.slionoured for non-aeeejitaiiee ; but the holders 
kejit it in their hands, without j^iving any notice of 
this dishonour till the 7th of i^ipril, when liie bill 
being due, they presented it to the drawees for pay¬ 
ment, and payment wa.s refu.sed. Tlie bill was im¬ 
mediately returned,to the pjaintift’, who took it uji. 
Tn the usual time after the bill had become due, a 
letter from the holders was ronmiunieated to the 
defimdant, stating that the bill had been dishonoured 
for non-acceptance and non-payment. 

10 


Park 
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Park for tho dcfondant coutcnd^-d, tliat tlic plain- 
Ko’ liad paiil in Ids onn wrong; luid that the defen- 
da.it w as discharged, having had no suflicient notice 
<;f the disliononr of the bill for non-:iccei>tance. 

• i * 

Toppmo-, contra, argued tliat if a bill was pre¬ 
sented for payment uftiT being refused acceptance, 
noticp of the dishonour fpy'non-acceptance \v:is un¬ 
necessary, or might be given at the same time wit!> 
the notice of the dishonour for non-payment. '’I'ln're 
being no necessity for jireseiiting a bill payable afit r 
date for acceptance, no injury could be siislaiiu-d 
by the drawer or indorser from the want of notice ; 
and if this ohjectiou wore to hohl, it would greatly 
impede the eircnlation of hills of exchange; for hy 
looking at a hill which is unaccepted, it is imjios.si- 
ble to say whether it may not have been presi'iited for 
acceptauec, and the drawm' and indojsers he di.^- 
('liarged hy the ladies of a former holder. 

’ 

Loiti) ELLj:Ni;i)ROU(;n.—i cee.sider it to he jiart of 
ihc usage and custom of nn'rchants, for the holder of 
a hill which is refused acceplanc<>, to give imn;cdiai<- 
iioticcofits dishoijyurtoth<‘drawcramlindorser.s. Jf 
the bill be payable at if certain time after dale, there 
is no occasion to present it Ibr acceptance at all; but, 
if itbejiresented, and dishonoured for non-acceptanee, 
notice heconic.sj’equisite in the Same manner as upon 
a dishonour for non-payment. Nor is the omission 
cured-Ijy the bill being presented for pay ment,and the 
subscipient notice given to the defendant. The infor¬ 
mation that tlie bill had been refused acceptance. 

II h 2 could 
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V. 

ilAPOy. 


could then be qf no use to him; and if entitled to 
this at all, he was entitled to it in a reasonable time 
alter the circumstance actually happened. 

Plaiiitiffnon'uited. 


In the ensuinjr tennr ^'^'oppmg moved to set aside 
the nonsuit, particidarly on the ground that the 
plaintifT was ignorant of the first dishonour of the 
bill when he paid it. Cut the Court clearly thought, 
that the previous indorsers were entitled to regu¬ 
lar notice of that di.shonour, and that if they were 
once discharged, their responsibility could Jiot be 
revived by shifting the bill into other kan<ls (a). 

S 

llule refused. . 

I i 

'Topping and Clarke for the plaintifiT. 

Park and Littledale for the defendant. 


I^Altoriiic^, TFindlc Md Cooler*} 




. 12 East 434. 
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Bateman v. Joseph. 


was an action on a billpf cKchange, drawn 
and indorsed as follows; 


“ Liverpool, 24lli June, 1009. 
“ Three mouths after j»ay to Abraham Jo- 
.‘seph too/, value received. 

“ I. Daiicc. 


“ To R. Perrj', London. 

(Indor.sed) “ Ahmham Joseph. 

“ T. Parry. 

“ L. Satterthwaite. 
^ “ S. lintemiin, 

• “ It. Jones.” 


When the bill beeafiie due on the'27th 'of Septem- 
her, it was in the hand.s of an indorsee in London, 
who on the ‘20th sent oil' a letter by the post, givin® * 
notice of its dishonour to .fones at tMunchester. Tin's, 
.fonts received on the JOth, ‘and th<‘ same day com¬ 
municated to JJufeniun, the plaintitV, imforc the po.st 
for Liverpool went od'. Joseph the defendant resides 
in IJverpool; but tha£ fact wa.snot then known to 
the })laiiiti/f. The plaiutitl’ went to the counting 
liouse of Salterlhicaile, his imnietliate indorser, in 
/Va«c/i<?.y/cr, topiake inquiries u*pon the subject, but 
t!ould gain no inforniation. Satterthivaite himself 
was ttT<'n (rom home^ but returned to Manchester 
late in the evening of the 3d of October, and stated 

II li 3 that 


1810 . 

Wodneisday, 

June 20th. 

Th^ holder of n 
hill of exchange 
is excMst'd for not 
giving re^ului 
notice of its be¬ 
ing dishonoured 
to an indorser, of 
whose place of 
residence he is 
tgiiorant, if he 
U'O reasonable 
diligence to dis* 
cover where the 
indorser may 
fouudt 





IS to. 

c—^- ) 

1jj» T1 hlf. \ 

V. 

Juit.l'll 


CAM'S AT NISI Pill I'S. 


!•( at 7Jr<t paaI. Tlio luM monniip^, llio plain- 
(iil'xuoh' :t iattrrV) Itiin tlK'ro, i;iving him iiolirc of 
tile (ii.sjiommr (if tiu' bill. 

(i'(inou‘ lor thif (H'v luiaiU toiiteaded, that lie was 
(.]i''ch;uu('*l 1 )V waul of dm' notice of the bill boiii;^ 
dishon-Mur(i. \\ lien the jdainldf ori,i;inail\ took the 
bill fn 111 *Vo////'-'/.'//voVc, he was bound to im|U.'re’uito 
tlu' n-.videuee of ail (in pric';indors'-rs, if hi'meant ie 
tei\ tijion (In O' credit; ami it would Lave the worst 

4 J 

coiiseijiM'iie. ^ if 10! imhu'ser could be called npon at 
anv di.'-temo'of iinu'by a person savinj;’ he was nnac- 
qiiaintei! willi his place of abode. On the first three 
(lavs of (I'ctobi r, the defendant luiaht have had an 
(•p'porlunitj of rceovi'i lnt^ the amount of ihelullfroni 
the drawer or aeeejitor, ^whicli was ^'orn* before ll'.e 
notice aetiiunv arrived. '^I'he ohanlifi la, id not used 

«* J 

dm* diliyeiree io (ibtain the into! mvtion i-c pretended 
louaiil. \Viiy had h, net apphed to tlu' drawa-r or 
aeeopi,;t\ w ieise re-Llriu es \ •'!'e idazoned on thefaee 
</f tile bill: 'fie, re w.is DO e\ ideiiee even of any in- 
tjuiiy lieic:; made of banki-is vA Mtijivlusft’r, from 
<i!iv of w'houi lii!- desir.'jl mformalion mi^bt liavo 
l)t'< n expeeled. ,\lanv rah tiu' jilai’ititrs i«noraii<’e‘ 
Could no! jUdloi),; i!u' !e,-i>ousibi!i(t of the defendant. 


laird hen tlie liolder of a bill 

of evehanoe does not know where the indorser is to 
befoimd, It would lie \ery hard if he lest his n-medy 
liy not eonmumii'atine' immediate notice of the dis- 
liononr of the bill; and 1 think the law lays.downiio 
sueii rieid i ide. The holder must not allow'liimself 

« j 

to 
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to iTitiaiii in a state of passive and contented igno¬ 
rance; but, if he uses r(!asoiiable diligence to disco¬ 
ver the resiii.'ticj' of the iiuhn'ser, 1 conceive that nf>- 
lice j;'iv<'ii as soon as this is di,>eovered, is due notice 
of the dislionour of t!i<‘ bill, xfithifi the esai;’e and 
enstoin <d' liU'Vv'dianls. 'rhe pn/sent is a (juestion of 
fact, ami the jurv will say, Whether tin- pia'.ntitf be¬ 
tween the tJOtli of Nepteiiiber.and the;><i of < teioljca’, 
U'<‘d rt-asonable <!:ii<;4‘nee*i<^» <ise(M‘iuin tiie residema.' 
ot (ho detiem'ant ?—-{fis h)rdsh!p was rather inclined 
to ihiidv that ttiere had Ixcn h(< firs in not tnakin*; 
far!her iin|uirios.—But— 


4G 


ISIO. 


LaJ 

V. 

Jos mi. 


l'!K\jnr> (ImukI (nr the plauuiir 

fntiie ensuing' term, 0«ri^;)}r niovid to set aside 
tile venhef, onaeeufnit of liu'd Inches of the 
piainiifi', in nolgivyj^' earlier notice oi im' dj.^hitnonr 
of tlie hill. 

But the Court wa re all of ...j.ioio ; fo; ! tlu' r*jinv,, 
tion had bemi proper!) h dtp bu uii), vtudreiused a 
rule to shew eause («). * 

/Vr/ruud liirlKy'dson for iiie plaintiff 

Garrow for the defendant. 


[\Uoniirs, lynits. and nud Tomlinxon,\ 


(«) I2 East 433, 
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If tliecmiier of 
a chaUc), |i^ra- 
tiiitougiy permit 
another person 
to US'; it, the 
owner may 
mainiain tre$yaii 
for un injury 
tfone to it, while 
It SO USeUa 


Lotan y. Cross. 

TRESPASS for rimuiug against tlxe plaintiff’s 
chaise. 

1 

It appeared tliat the jxlaiutiff, a stable-keeper, was 
owner of the chaise; but that when the injury was 
done, it was in the possession of one Urown, a friend 
of his, whom he liad permitted to use it. 


The objection being taken, that trespass could 
not be maintained by the plaintiff* under these cir- 
^^?ciuastances, , . 


Lord 
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r 

liOni ELLENBOROucusaid, the property is proved 
to be in the plaiiitifl', and prima fatie, the thing is to 
be considered in his legal possession, whoever may 
be the actual occupier. Shew a leiliiig for a certain 
time to Browrif and the possc8j>iou| would be in liim; 
blit a mere gratuitous permission to a third iiersoii 
to use a chattel, does not iu contemplation of law, 
take it out of the possession of the owner, and he 
may maintain trespass An* any injury done to it wliilc 
It is so used (a). 

The uitnesscs stated, that the defendant seemed 
to have no intention of rnnnipg liis carriii‘>e against 
lliC plaintiff’s chaise; and that the accidentappeart d 
to arise entirely from the negligent manner in which 

the defendant was driving. 

^ • 


Park thereupo/i obji'ctt'd that the action should 
have been case and^ot trespass, * 

Lord Ellfnboroitoii. —The injury to the plam- 
tifli' being iniinediate from the act done by the dt fen- 
dan t, it was settled in Leame e. Bray (i), that tres 
pass is the proper remedy, and that the defeiidam’s 
intentions were iimnaterial. , '' 

Verdict for the plaintiff. 


(a) Vide Smith ». IVpIlcs, Hdrpefj 7 T. R. 9, 
1 T. il. 4^. Ward v. Macau- {b) 3 East, 393. 
Icy, 4 T. R. 489. Gordon v. 


1810. 

Lotan 

V. 

Cross. 


If an injitn it 
rer< (miu 

I hi i/Rini dtatCy 
iiuinttTi*. 
tion ti,ct<tofano* 
tlirr, umed^ 

IS trespass, and 
nu( rjM*; aUfcl 
tlii^Couitof 
K, B. w ill lint 
rmit ihit» doi.** 
liiDc io Be que^- 
lloiied an a mo¬ 
tion for H iieif 
CnaK 


Park. 
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Lotan 

V* 

Cross. 


Park, ill the eusuinsr term, moved fora new trial, 

f •* ’ 

ou the gronad that the action was niiscouceived, 
and stated, that [Leame v. /jroy had been over-ruled 
by the Court of C. P. in llug^ett v, Montgomvrij, 
2 IS. Hep. 446. [ ' 


Cur. If we are desired to review the ease of Leamc 
V. Urotf, the uiatlei t?!ionld he brous’d before us hi 
a different shape, tliau a motion for a new trial. 
do' not entertain so slight an opinion of our own 
judgment, as to allow it to be Ihu.s canvassed. We 
will wait for some ease* wliere the (pavstu/ii is raised 
Upon the vecoid, and nuxy be canied fartlier. 

Rule refused. 



Vide Coveil v. Laming, 1 Camp, 407, 
2N. B. 117. 


I 


llogPfb V. Imbletoiij 


Friday, 

July 


Osr.ooD V. Gkonino. 




JPV» ight Ciinimt 
In* icci»vfr<*d on 
a oiwiUT-party, 


ITN this case two issues were ditected by the Lonl 
Chancellor, to try, 1st, “ Whetlier the plaintiff 
was entitled to any, and what sum of money for 

tbe cargo of the ship TNept’ine, deposited 
^. 1 -onno.i} and j),g West Judhi Riid London Hocks and, 2d]y, 

tfteie IS no jm- ® 

pi musc Whether the plaintiff was entitled to any, and what 

to p 1, a com* * < 

pcn^auofi tor 

can > in#; 'ods a ^jart of Ihe voyage, unless they arc voluntarily accepted at a place short of the 
poll of destination. 


sum 
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Sinn, by vvuy of compensation, fqr the carriage of the 
goods ill the said ship, from Charlt^itown to the port 
of Loudon?” 

, ■.% 

By a charter-party dated 2d Jully’ 1807, the owner 
of the American ship Neptune, of which the plaintiff 
was inasicr, let her to freight to the defendant for a 
voyage from Samltf Hook to Charlestown to take in 
a cargo, and from thenoo to Tonuingen, Amsterdam 
or RoUerdem. The owner covenanted that after tlie 
ship should, be completely loaded, she should set 
sail from Charlestown, and (the dangers of the seas 
and the restmints of rulers |^nd princes excepted) 
[iron ed for Tonuingen, Amsterdam or Rotterdam, 
and there deliver the cargo to the freighter or his 
agents ; and it was furtheivstipulated that if advice 
should be received at Charlestown, previous to the 
sailing of the shi[>ifrom that place, that the blockade 
had been taken off the river Elbe, *the freighter 
should be at liberty to send her to Hamburgh di¬ 
rect, in lieu of the other ports. 

In August 1807, the Neptune arrived at Charles¬ 
town, and there took in a cargo of sugar and rice, the 
property of the defendant, consigned by the bills of 
lading to Messrs. R. throning and Co. of Hamburgh, 
to be delivered to them at Tonningem (or in case 
the blockade of tlio river Elbe was taken off, to. 
jnoceed Qn -to Hamburgh direct), on payment of 
freight, pursuant to the charter-jiarty. 

• * j , - 

• ♦ ^ 

The plaintiff’s ship was proceeding up channel 

on 
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on her way lo Stanibm'^h, when the plaiiiliflT was in¬ 
formed of the two Arderb in eouncil of his Britannic 
Maj^'Sty, issued in Nov, 180r, whereby it was or¬ 
dered that evi'ry vessel, tradini? from or to tlie ports 
and placed 6f miy ( ouvtry at war with Ids said Ma¬ 
jesty, and all other ports or places in Europe from 
wliieh, although not at war with his said Majestj, 
the Biitish flag was excluded, should, together willi 
all goodb and merr handises on board, be eaptured 
and eondemned as pristo; hut that all ves^els Avhich 
should arrive at any port of the EiiiUd Kingdom, iu 
conseipienee of having received information of this 
regulation, subsequent to taking their e-aigoes on 
board, sboiili) be permitted to proceed on their voy¬ 
age to their original ports of destination, if not pn^- 
viously unlawful. , 


The plaiiiiift' in conseijiieiiee, brought his ship to 
Sheemess, and ‘himself rame nji to' London, for the 
purpose of eonsnlting the defendant’s agents here.- 
They in' a short tinu* procured him a lic<'nce from 
Ills Majesty, for (lie Nep/ioieand her cargo to pro- 
I'ced from S/ieerness to lh6 poi*| of llottcrdam, or 
any port in the north sea, and pressed him to pro¬ 
ceed to Ratterdum accordingly. But he found that 
by a decree of .the French Eiilperpr Napolfon, 
dated i3lh of Noi^. 1807, the ship and cargo wonhl 
have been liable to ooulibCc^ 9 n, oii her arrival at^ 
Rotterdam, or if examined w the wey..thither by 
anyFrenrli rrnizer, for having tbiichcd at uii English 
.|itort. lie therefore refused to proceed on the foy’age, 

’ hut offered to deliviir up the cargo to fh^'tlefendant’b 

0 agents 
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agetits here, on !heing paid the freig^ j^ud c^har^t'S 
due upon it. /^hej refused itp receive it, and ipsi^Siti^jii 
that he was bound to coinplete the vpy^gf, according 



'' I ^ l ' ‘ J ' 

his ship to the danger of confiscation. He therefore 
brought the ship into the port of London, and landed 
the rice at the Loudon docks, and tlic^ugar at the West 
India docks. He afterwards again tenidered the caigo 
to the defendant’s agents, on.being paid the freight and 
charges. They refused to pay him any tlnng; and as 
they apprehended he was going to sell the cargo to 
satisfy himself, they filed a^^bdl in tlye defendant’s 
name, praying that he might be injoined from doing 
so, and that he might be deCfeed to deliver up the 
cargo to them, \ythoutpi\?judice to any claim of the 
defendant against Jiim, for a breach of the" charter- 
party and bills Jading. The plaiptiff in his answer 
set up the lien he had upon the cargo for freight and 
charges. The injunction was granted ; but thejLord 
Chancellor ordered these,issues to bo; tried, before 
making his final decree. .In tliO ruean time, the goods 
were by consent delivered to the defendant’s, agents, 
w itho ut prej ud;|ce to the respeotiye righ ts of the parties. 

Scarlett for the plaintife argued, that ps the voyage 
had become impos^^ible," the plaintiff ,was entitled,to 
the full freight ifo^ tli^dp they, were accepted 



beneficial td the freighters. 


The 
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OitrOOD 


7 )^ 

Gkomng* 


The Atlorney•‘General, on the otlu'i' side, ob'-crvoil 
that posssesfeiou of the goods* had not been rlaiined 
here, till after they had been landed by the eaptain, 
and that they oouhl not be eonsidered a-s acee[)U d 
by the consignee,ius t'liey had been taken pohsi st-iou 
of \vithout prejudice. 


Lord ELLENBOROUGit*—It is clear that in thi case 
the plaintiff can have no clahn for freight. Freii* ra 
could only be earned by performing the tenusofthe 
charter-party. Then, is he entitled to anj sum by way 
of compensation, for the carriage of the gooth from 
Charlestoivn to the port oi'London} His rjght to com¬ 
pensation must arise out of some contract ex})r«'s> or 
implied. There is no express contract sit up; and 
from what can we imply a promise to pay for thecai- 
riage of the goods to England? *^rhey are bioiight 
hero instead of being conveyed to their port of des- 
* tiuation, and an application being made to the J^ord 
Chancjidlor to prevent their being tortiously disjutsed 
of- by the captain, they arc taken possession of on 
behalf of the consignee, without prejudice t<i the 
rights of the parties. This is no acceptance of the 
goods short of the port of destination, and no foun¬ 
dation for a promise to j)ay pro rata itineris. 1 am 
therefore of opinion, that both issues must be found 
for the defendant. • 


Verdict accordingly.'' 

Au application was afterwards made to the Lord 
Chancellor for a new trial; but his lordship fully 
approved of the direction given to the jury, and 

thought 
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t^iouglit tbut the Issues had been properly found.— 

Jle diiected* however, that aiJ aetiou should be v—• 

biou^ht by the plaintiff against the defendant for 
liemlit, ^c., and that if it should appear, that the GIlONl.^er. 
pldiiitiff eoukl not have been •reasonably required to 
proo('<*d on the vojage, the defendant should admit 
tlidi he had accepted the geods in the port of London. 

This action was tried at the Guildhall sittings af¬ 
ter last Micliaehnas Term ; uhen the jury being*of 
opinion that the plaintiff might have been reasonably 
required to proceed on the voyage, found a verdict 
for the defendant. 

Scarlett, Ga>>ehe, and Liltledale, for the plaintiff. 

'i\\Q Attorncp-Cruie)al,*Gajrow, Park, and 72/- 
<hnrdson for the defendant. 

• • 

£AttornieS| $er;non| and Xti^rand 'FmthJitUU^ 


Vido Lukeu. Lydc, 437*Httnter®.Prinsep5 10 East, 

882.Cook V. Jeniiiugfc, 7 T. H. 378 Liddardr. Lopes, lOLast; 
*81* Smith r. 8 JEdfct, 526 % 
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mo. 

Moiidtiy 
July ^Oth* 

"Wlirn goods ftpc 
sold to be paid 
for by a bill of 
exchange*) and 
tb^ purrha&cr 
ncglectb lo give 
the hill, the \en* 
dor i» entitled to 
intt*iestlio()i the 
time the bill if 
giNen iiinild baic 
become due. 


PoRTEU pnd/others, v. Palsgrave. 

nnilTS was an action for not accepting a bill of ox- 
■**' change for the price*of goods sold by (he plaiii- 
tift'sto the defendant, uittler the following coutiact: 

“ Bonuht fdr Mr. Theodore Palsgrave of Messrs. 
“ William Porter and Co. 30 casks of St. Peters- 
“ hurgh ashes, at GO per cvvt. 

“ To be settled for by bill, at six months date, ul- 
“ lowing 1 i day.s for reeeiving and delivery. 

“ Draught and tare as eustomary. 

“ London, 21st November, 180.9.” 

It was clearly proved, that the defendant had been 

guilty of a breach of the contract stated in tlie de> 

elaration; and the only question was, whether the 

plaintifT was entitled to interest? A bill dated 5th 

December 1809, for 4G8/. 2s.jS(L the price of tie 

goods, at six months after date, was drawn by the 

plaintitr upon the defendant, and refused acceptance. 

% 

The council for the plaintifT contended, on the au¬ 
thority of Becker v. Jones, mte 428^ that he was en¬ 
titled to interest from the 9th of June 1810, the day 
the bill, if accepted, would have become due. 

«( On the other side,’ it was argued, that Becker v. 
Jvnes was in the Exchequer chamber, where a difTtjr- 
ent rule prevails, and the case of Gordon v, Siuan, 

ante 
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iude V' iipon, in which it was decided 

by ihe court of K. Ji. that ir^erest ought not to be 
allowrd in an aciionlor goods sold and delivered, to 
be paid for at a ct rtaiii day. 

Lord ELi.DNjBoaouoii.—There, the purchaser had 
not hfipnlated to pay by a bill of exchimge, which 
makes all the difference. I'f there is merely a day 
named when pnjment is to be made in cash, tb.is is 
a provision that payment shall not be demanded 
earlier, and ft afterwards becomes the common case 
of goods sold and delivered. But if the agreement 
is to pay by bifl at a given date, tlii^ amounts to a 
promise to pay interest upon the price of the goods 
from the day when the period expires for whicif the 
bill would ha\e to run. Wad the bill in this rase 
been accepted, interest would ( learly have been re¬ 
coverable ujion it*fw>m llie 9th of Jnne„8n(l the de¬ 
fendant cannot be allowed to piolit by his ow'n wrong. 



1810. 



I’ORTrR 
and 0 liters 


0 . 

pAnSC,Ril.T«. , 


Verdict accordingly, 

• * . 

The Attorney-General, Garrow, and Taddy, to): 
the plaintiff. ' 

Park and Richardsor^ for the defendant. 


* n 

[AitomifiSf Kay$ ^tvt 


F/(fe Marshall t. P 00 I& 43 Euty 98. Bojee t. Warburtortp 

voum. I ' ‘ 


VoL. n. 


li , 


Jones 
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JoNKs Morgan and anotlirr. 


In nn hort 

thedniw* 
(M I ) II it>iM r of 
.1 !)»11 ) 4 ' oh 
ills ioiU/\iH(l tor 
lion ]nii)) lit 
atUrhi II ^ it- 
<oj>t nitu Hi^h 
it lu lint t IIy 
to t( till «i< - 
c< pt ind in tin 

(It ( 1 II Itl Wl, it it 

1 >( t ui < 1 , It lilU t 
J> nioxd, Imt 
T 0 on; ( ( ‘pjiy 

a t 1 rt tiill 11.13 

d I , I . u i. 

4 It n V I I]) (if 

i « 

o i\ !la or tiie 
h 111(1 of 

f t aotend tpt 
hinis(|t nmi ot 
til* nt or paitut 
to ti e hill. 


npiilS was an jrf tiop on a bill of exchaiigo, drawn 
by tlio df'fcndants, payabU* to thoir own ov(]t‘r» 
and indorsed by them lo the plaiutifi'. 

'j’he bill nas drann iipou pno T. Burt, by wla ni 
it*had been dishcuonrcd for non-payment, and the 
dedalation unnecessarily staled lhal heliad accepted 
it according to the usage and c ustom of merchants. 


cr 
}-> 1 


No ei idence could be adduced of bis haud-writin 
but it appc'iired tliat after the bill was due, one of 
the <h f' ndanls several times promised tlu' pluintitf 
to pay it. « 

The plaintiff’s counsel contended, that there was 
no ueoe>sit;, to pro\e the accf piai'C<’, as it i.ad been 
stat/ d'linueces.-arilv, th<Tiabiiii\ of th<' (h fendants at 
all tients attaching upon th-^ noii-pajinenl of tiie 
bill; aiul at any rale, that the ac ei glance was ad¬ 
mitted by the promises to paj, after the bill was 
due and in the phiiutiff’s haiud, 

4 

Lord Eclcnborough was clearly of opinion that 
the acceptance being stated in the declaration, imisl 
beproxed ; and he wa<s inclined to think at the tiial 
thuj the promises to pay did not amoihif to an ad- 
niisbiou of the acceptance : Ji€ therefore directed a 
noiihiul. But upon amotion nfthe ensuing terjn to 
£(‘t the nonsuit aside, his Lordship and the rest of 

' the 


f) 
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tlu' Court thought, ujjon the auljiority of Lunche v. 
Jiol>ertso)i, 7 IHaat. 231, that the })roiuj^5es to pay 
were a siifficuMit ailmi'sision of the arceptance; and 
iif)on the s.ame evidence, at tlic f>itlungs after Miclmel- 
juas term lafe.t, the plaintitf had a verdict. 


1810. 



JON&S 


]M 0 R(.AJf ■' 
nmt AnoikiTf 


' 1 


Gurrow and ffi/lde for thv piainlitT. 


Jervis for the defendant. 


wt 


... •>* 


T 


Bi I.I. and others v. Bell. 

^^j^CTlON on two polu'it % of insjurauce. 

■ 

The first dated TOth Angnst 1809, was declared to 
h(* “ on the contingency of the Bising Sun, C'aptain 
Lonng, loading a cargo at Riga,” with a subsi ({Tj.iit 
clause, “ that if ifie ship should not load a cargo ’at 
■Riga hy any act of the Rusbian goVerument, the as¬ 
sured w'cre to 1 ‘eceivr a total loss, ’and the insurance 
was declared toJie “ on seamen’s wagts, premiums 
of insurance, and a^I charges w hatev er, \ allied at 
1600/.” 


WtdotfstiTy, 
Aog I, 

Pollt V at and 
from iltjS'i 10 th<> 
United Km»- 
dofu, oh Hhd 
(Ittltred 
to be in contttiur> 
(ton ot iv\ o utber 
policies \v uih 
were on ''hip iwi*, 
freight 01 a voy-* 
.t^e trom tJ<p 
Uiufed Km«- 

dimtottii inp’< 
port of cii'^rhai^O 
in the BaUiCt 
during her smv 
thoie, and Irmn 
taco^a backti) 
her poUot dis- 
chirge in the 
Uniccfl King'* 
dom* The dtip 
Massei/cd ind 


condemned i'll fllgi before she had disrliarged^hei outward cargo. Held that the hi t policy ioulil 
not be upplicd^tr^e nutnard trcight. 

n Utjml.ited bv a policy of iiisuraprc from Riga to the United Kingdom,** (hat il (he snip 
should npl loud a rargo at Riga by any act of the Kiutsmo go>cmioent, the as 8 i|fe<l were to rccervi H 
total to^ ’ The ship i^t hemd and condi mned by the Rus&idugoveiniuent, beicro her outiiard cargo 
i& dittchargcdl-^ is a total loss within themctining ot the policy. 

A policy at and fiom n foreign port^ attarbcH i>heD the fetip k is arrived there m good pit)steal 
safety, although, troui political causes, she may be in great duuger ot cotidenmatiuu. 

' I i 2 The 
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tsio. 
-^ 

i5rrr 

and Others 

V, 

Blll, 


The {jccoikI policy, tUdeil .lOlb Atignst 1809, was 
“ at and from Riga to tlic ship’s port of discharge in 
the Uuited Kingdom, on ship Rising Son, \ allied 
af 2000f. and oiyfreight valued at 1200f.” Hnd this 
policy was declared lo be “ in continuation of two 
other policies dated the 7th and 14 th October 1808.” 


The two policies of <vhicli this was in continua¬ 
tion, were on the ship Rising Sun, valued at 2000?. 
on freight, valued at 1200?, and on a cargo of salt— 
“ at and from Cork and Liverpool to the ship’s 
portpr ports pf discharge in the Baltic, during her 
stay there, and at and from thence to her port or 
ports of discharge in the United Kingdom,” and by 
a memorandum thereon, “ in case of loss Or acci¬ 
dent on the outvvard voyage, a total loss was to be 
paid on the freight.” 

The ship arrived at Riga the 2?lth May 1809. A 
few days previous to her arrival, an order of the 
Russian government bad been sent to Riga, direct¬ 
ing that the papers of all ships arriving at any port 
in Russia shall be sent ‘to Petersburgh to be exa¬ 
mined before their cargoes were unloaded. The jia- 
pers of the Rising Sun were accordingly sent there. 
On the 9th August t]ic ship anti cargo were put un¬ 
der sequestration^ and on the 4th December they 
were seized and sold by the enstom-house at Riga, 
under a sentence of condemnation fo“ .j^ant of pro¬ 
per documents, without the sliip having tlischarged 
her outward cargo. . ^ 

On these facts The Attorney General contended, 

that 
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that the iiluintiffs were clearly intitled to recover on 
the first policj on the contingency, and on the second 
as Ittr as it applied to the ^hip. With’rcspect to the 
freight insured by the second policy, it might be a 
more doubtful question.^ Talcing^the policy, whi<*h 
was “ at and from Riga to the United Kingdom” by 
Itself, he admitted that its import must be, that the 
freight insured was the freight of goods put on boai’d 
to be carried on the liunieward voy^e, whereas the 
freight actually lost was that of goods carrieil on the 
outwai d \ age; but as this policy Avas declared to 
beincontniuationoftwoformerpohcies, which were 
on freight— to the Baltic, during the ship's sta^there 
fi out thence home, ho contended tliat this policy would 
take up all of that former risk to winch its Words 
could apply, and that as the ship was earning freight 
at Riga, which was lost, and which the fanner po¬ 
licies could hare covered, aiul as the present policy 
Avas on freight at Riga, tn continuation of thoie for¬ 
mer policies, the Ireight so lost would be covered by 
the present policy. ' ' , , 
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1810. 



Btia. 

anil Others 


V. 

13UX.. 


/ 


u 


i 


Lord LnnFNBOKOUGH.T-This policy w# in con¬ 
tinuation ot the former, according to the subject 
matter expressed in it, and that AV’as the freight of 
the homeward edrgo. It cannot cover this loss. 

A 

frarrom and Park for the de|^ndant coijtended, 
that there was no inception of the risk on either po¬ 
licy. Witjjt respect to the fifst, the insured were to 
recover if the ship d^d not load by any net of the 
Ru'ssiaq government. In order to establish a loss 
by the risk tlius insured against, it must be shewn 
‘ ’ 'liS that 
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< f 



Bri.r. 
and Others 


2 '* 

T) I <■ r 


that the .ship was in a condition to load a cargo, and 
tfiat she was prei eiited from loading it by the act of 
the Russian government; but in fact, she was not stif¬ 
fen'd to vnload her oHtirard cargo, so that she was 
never in the comjitioti in wliich the loss insured 
against conkl attacli. 


vs* Lord Et,.cenbohouci 1 k It was the act of the Rus¬ 
sian government whicli pve\entid her unloading her 
oiftward cargo, and which, by that }«fawA',*<'nectuaUj 
pro’s ented her from loading her homeward cargo. 


With respect totho-tsecond policy, they contended, 
that the ship was never in good safety at Riga, for 
tliat at the instant of her arrival her jvapers were sent 
to Petersburgh, and she w as jilaced in a state of re¬ 
straint which terminated in her total loss. 'Phe cii- 
cumstance tiierefurc which occusioiv’d lier total loss 
hHving taken'place concurrently^ witli her :>rri\al 
, when this policy was to attach, it must be con''i- 
dcred as a loss not within the scope of this poiicj. 
Resides, this incipient loss took place bi'fore the ter¬ 
mination of the insurances on the outivurd voyage ; 
for they did not cease till the ship had moored in 
safety 24 hours, which in this caso’she cannot be 
saiil to have done, ami therefore the jjoliey on the 
homeward vojage not begun to operate. 

Lord Eci.enboroug'h. —The safety t:^qnired to 
give a good commencenieut to jhe risk on the shij), 

. ‘is a physical safety from the perils ensured fjgainst, 
and not a freedom from political danger. X think 

this 
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1810 , 



this ship svius io Sufot) at Ki^a, within the meaning of 
thi>> iil'sHraiiee. ^ * 


On the ‘iflth IVIay, the day after the ship’s arrival at 
Itiga, the consignees of the cargo ^lere, fJtU, 

Jutodi niid Co. wrote a letter to the plaintitfs, which 

A\as rertued b\ them in London the 27lh .luiy, in ^ 

w liieh thes said, “ that the order lately reci'ived there,* 'y ‘ ‘''v’*' 

‘ ^ 7 << lU'.jMudeijt 

to send the napi rsof^H vessels that should arrive to a‘n<-,-.t.itin?tb!ii 

, 1 J / , ,7 wuurdertor 

l'etersl)urg!i nad produced a great sensalwu on at> «! ntims the pv 
eount of the detention which it would occasion of Int 

the \ (ssehs; tiiat the Hi' t.ig iSuh must shat e the same ini’,'. 

fate; lliat iier })’}pers had been sent to Peler^burgh ; stll’stiimr.'.ni!- 
and tint fJi tiu'j hcaitd a favoinahle resuil, iUeif 
shouiddeleriiuloatn.in hei orvrtpariHiiaretunicarLO.'' '‘"P" 

^ ^ ^ I OolV- 

This letter watf not shewn,to the underwriters; but **■■> 1/11 , 1 . 1 .- 
the broker w hoeflbcted tht msnranee, stag’d the shi[> S ((tnsi-* 

]>apors were s(at to Petu&bur^li ior examiuatiou. t a’l!!' tThlr 

6Vwrf)?/* rontejided, tliatthenoD-prodnctionof this maunZ (uVtu 
let ter to tiie underw nters w as a nmterial coucc'itli^ent, ["* J,',’ 

inasjaueli as it expressed a much greater degree of 
danger to the ship and cargo than the simple com- ‘>'“ 1 ** 
lunnioatiou made by thebroK^'r, and a danger Avliich Jhid 

^ , ,1 thdi 

lufuctterjjuuutey. m her total losb» . ^vas!:«tvlluud 

outhex:«ound 

* « g 1 coiKtiUmrnt 

Lord LLLCNBOUoueji.—The assured are only in‘i>o •>n-r<« 

^ . riinbi'fiti* tot 

bonnd to communicate facts. The broker did com- ti.c i.-ttu. 
muuicatc the fact of the ship’s papers being sent to 
PetorsbuV^i for examination. lie was not bound to 
communicate the i^ensatiotiB and apprehensions 
whic|i that fact produced at Ri^a. 


li 4 


Verdict 



caslsat A'bi mt’s. 


V(>rdict for th« Piaiuffl, exclaiiittg the fiTight on 
fW iocoiul policy.*' 

In the ensuing tern., a motion was made foraneW ‘ 
trial on the part (^'the dcfciidLUit. ' 1 

The Court uore oicnrly of opinion, that the con? 
tingency had happi oed w hich was mentioned in the 
first policy, and that the .ship had bteii iu good safety 
ajt Riga within the meaning uf the second: but they 
grantetl .i rule to shew cause on tlic groimd of the 
coiuealiuuit.—Cause, however, being shewn in Hi¬ 
lary Term, the judges all agreed, that it was suffi¬ 
cient for the brokei^to state the fact of the papns of 
tlie liimtg Sun being sent to Petersbuigli, and the 

rule for a new trial was discharged.^ 

. » 

The Attorney General and Jl Warren for the 

S' 

Garrow, Park and Carr for the Defendant, 

> * 

I^AUomlet^ IT’adeaMf Gregg % Co«] 

t 
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lii I r. 
v. 


9oyce and anotlier, v, WAttBitRTON. 


nnms w-as an action for pot accepting a quantity 


of tleals jiurchased by the defeadUut from the 
plaiuti/F, to IfC ^aid by bill at 4 months. 


byr d l>tiJ ot t X- 
change^m an 
aitioiiby the 
reador a^aiii^t 
<he puuhuser for 

not giviijf; d bill arcftrdiogb, mtere^^t will be dlloned from the time the btlL If Vould have 
|>ecoutc due^ wheUitr clit dc!t udaut oi uoU accepted ttws goodie 

■ ' * ' The 
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The breach of coiitraet ou the part of the defen- 
dant was clearly proved; atid the ojily questioa was, 
whether the defendant should be allowed interest on 
the amount of the stipulated price from the time the 
bill, if g^en, would have becoined^o. 


1810. 
t«».—y-— 

Boyce 
and another 


V, 

"WAIlBUBTOIf. 


LordEt.LEMJORouGH was of opinion, that interest 
vhould be allowed, and directed it to lie added to 

1 

the damages. ^ 

In the ensuing term, a rule was applied for to set 
aside the verdict on this ground, or to reduce the da¬ 
mages to tlie ajmount of the price of the deals; and it 
was argueil, that if interest could^be allowed where 
there was no promise to pay it, nor any written se-^ 
curity, still that this was different from the case of 
refusing to jiay for goods after accepting them, as the 
vendor hud still the goods in his hands, and the 
purchaser could not be supposed to have made any 
profit by them. Bfit ’ 0^ 


—The Court said, that in either way the \ endor 
was deprived of the use of money to which he was 
eiititlcil on a certain day; and that as interest would 
have been allow^etl had the bill been given but not 
paid, it would be unjust and absurd to withhold in¬ 
terest w here the purejiaser had from the beginning 
broken every part of his contract. ^ * 

Rule to shew cause refused. 


Getierckl and 3Iarryatiox the plaintiff. 
Gjarroiv and Laweifiov the defendant. 



VtdeVotittv, 


Pltigrare, an^, 373. Marshall v. Poolo, 13 East, 98. 


i 


Mac- 


* 



4Bt 

Xbarsday, 
August )t, 

I** char¬ 
tered for a parti¬ 
cular voyage, 
and put up as a 
jreneial shtp by 
the Charterer, it 
Is not enough 
to make the 
owucn liable 

for the aoQ-de- 
llvery of goods, 
to shew that 
thej were pul 
ou board^he ship 
to be carried in 
this voyage, un¬ 
less H be proved 
tliat they were 
received on board 
by some peikoii 
appointed or au* 
timti^ed by^tfat 
vwncra. 
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Mackenzie v. Rowe and othoiN. 

CTION for the non-delivery of fifty cn&ks of 

oats, shippetl on hoard t\w ^'rajaf^ar, to be 

carried from Lot>don to Sniinain. 

< ' 

The facts relied upon by Ibe plaintiff were, lltal tlie 
defendants were registered owners of the shij) in 
question ; that the oafs had been put on l)oar<] lier 
ill the port of London, for the pui pose of being cat 
Vied to Surinam, to which place she was then bound; 
and that afterwards^ the ship not being-able to Inake 
Demarara, the captain sold tin* oats exactly uiidei; 
the same circumstanees as are mentioned in Vait 
Omeron v. J)owicli\ ante 4:J, where it w'.is held lliat 
the captain liad no implied authority to do vo. 

But there w'as no evidence thant the oats had been 
received onboard the ship by any- jicrsoii appointed 
by the defendants ; and it was jiVoved that they had 
chartered her for this voyage to Surinam, to a jiei- 
ijoi'of the name of J)e Bear, who bad put Iier up u>» 
a. general ship. 

4 

Lord Ellenboeocch lu Id thal the registered own¬ 
ers of the ship w ere not, imdiT these cireuinsfances, 
liable for the non-delivery of tl}.eoats, and directed a 
nonsuit. 

The Attorney General aud Taddy for the jilaiutifT. 

Park and Littlcdale for the DefendfhiL 

Vide Parish r. Crawford,’Sira. Ig5l. Vallejo v. Wheeler, 
Cowp. 1 Itieh ». Coe, Cowp. C3G. Fra<cr o. iSlarsh jiost. 

llou- 
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Rodgers v. Forresters. 

rpHIS was ati action of covenant on a eliaiter* 
party, whereby the plaaiititt let to the deteiidant 
the ship Margaret to freight fora voyage from Loh~ 
don to Oporto and back, to bring home a cargo of 
nine, and the plaintiff agreed, <(f* that lliesaid freighter 
“ should be allowed the usual and oiistoniary time 
“ to unload the sairt-Unp or vt'ssel, at her port of 
“ discharge. 

The declaration stated, that the ship arrived in 
the poit of London, her port of discharge, ou the 
‘iOtli of August 1809, and that the usual and custo¬ 
mary time to unload the said ship amounted to >se- 
un daj'“ horn thence next following; by ini'ans 
whereof it was the duty of the said freighter to un¬ 
load the said cargo of and from the “aul ship in sm h 
usual and eustonjftijy time as aforesaid,; but that 
h( wholly omitted so to do, and ki'pt and detained 
tile said ship, with the said cargo on boaid IhfToof, 
forly-nme days over and above the said usual and 
(iistoniary time allowed Car unloading tin* same 
within the port of London aforesaid ;—win reby the 
plaintiff, during all that time, los.t and was dcpiivod 
of the use and profit yf the said ship. 

lL:hfi Margaret actuallyenterr d the London Docks 
with her homeward cargo ou the 25th of August, 
and “was reported the followiiig'day. On the 81st ot 
the same month, the wpies were bonded by tlic de¬ 
fendant, ayd he was ready to have received tlmin, il 
they could have been unloaded. But on m i mint of 

i]n 


Tiic‘;(lay, 

JuJ^ Jl. 

If the freighter 
A «iiip cm- 
plo>td TO bno/p 
H gf'WiBc 
ifito the purl of 
iorowijiommnt 
tu unloctii her tn 
the uiutd and 
nafMMwrp time al 
hii port o( 
charge, he is 
not liable for the 
deirntiOH ot the 
thip ID the I ot - 
d«n UocKs, ifslte 
lb 1 lit re uiihmdnl 
in hti turn inio 
the boi ({id 
M ail home V 
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Fciftsstru. 


thfc- rrowtlcd state of the London Docks this time, 
the j>hip< oiilfi npti^ct a birtii till the20th^OctobW, 
and Av.IS not fully discharged tdl the *^26tli of that 
month. If the duties had been,jimm^<liately paid 
upon the wines/ they might have b^^eu landed in a 
much j^iorter tune ; but the siiperintemlant of tlic 
London Docks said, li«» had never since the bonding 
system was introduced, known a cargo of wipes 
bronglit by a ship so’largc^ th; Margaret lamled 
and delivered; such cargo had always been bopded. 


The Attorney Gfneral contended, on the antlio- 
rityof liandallx. Lynch, aiiteo5^., th.it tlu tiejghter 
was liable for the detention of the shij) in tlu Doi ks 
beyond the time when she might have been dis¬ 
charged, had the duties been nninedialely panl. 

Ijord Eli.ln noRouGH. In that case, a speeiJjcp#?' 
riod of forty da^s was iixed by the charter-party IK* 
loading and unloading the cargo*. Here, the stifml^ 
tiou is, that llie freighter sliall be allowed, the usm/ 
ftn l cmlomniy time to unload the ship in hi r piwof 
disciuuge. What is the usi^l and customary time 
for a ship to unload fi Cargo of wines in the port of 
London? Accordingto the evidence,—wheiitheship 
gets a birth by rotation, and thq, wines can be- dis¬ 
charged into tin* bonded waiehouses. The wipes 
might have taecri lauded sooner, by an iinniediato 
payment of tlu‘ duties; but sinCe the bonding system v 
was introduced, this’has ceased to be the usitnl and 
customary mode of unloading such a cargo. 1 am 
therefore of opinion, that the defendant has not broken 
the implied covenant, arising from the terms of the 

13 charter- 
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(ImrUT-part)^ to unload ttio ship in the usual and 
customary time for that puipoS(‘ at*her port of dis¬ 
charge, and that he is mlitled to a verdict. 

^ The Jury foipid accordingly. 
^ * 

The Attorney General and Marryal for the plaintiff, 
and J. iFai ren for the defendant. 



Vide BurmcitiTS. IloJg'ion, post 48S. 


ScHOLEY V. Ramsbottom aud others. 


nnilE defendant* are hankers, with whom the 
plaintiff kept cash. Thus was an action to recover 
the halance of his dcconnt, and the on!} question 
MAS, whether they were entitled to take credit for a 
sum of .‘300/. > * . 


On Wednesday the 20th«of tSeplcinhi'r 180{),4.he 
plaintiff being indebted Lo Mesir,. Mdltr and Co. 
drew a cheque in their faiour in the folloA\in^ form: 


London, September 20th 1809. 
“ Messrs. Ramsbottom, Newman, Ramsbottom 
“ and Co. , 

“ Pay M^srs. Miller and Co. or bearer, three 
“ hundred and sixty six pounds.'’ 

“ ' * “ Robert $choley.” 




ISIO. 



'RoiHUEJtf 

Foelsteju;. 


fintnrdav, 

Ati^ixat K 

Jf bankort! pay ^ 
(linn lUd 4 beqitc 
diavtn by uiuo- 
fnmet, under ctr- 
cumsLiiK (SH Li4 li 

ou^lil l« h ivi cjf» 
(lUd Hkii '^uv- 
pujon aikl 4ti- 
duced ibciii 
to Hinkemqai- 
ries betore 

(t ; they eaa- 
not t ike cr^ii 
f4)i' tbe auMMinU 


> 


But 
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* 1810 . 



Scuou T 

Bamsbotiom 
aud Othcu. 


But findin^^ that the sum A^as iiicolTcct, he fore 
the cheque into four pieces, Mhieli he threw fioiu 
him, aud drev auotlier cheque iu the same form for 
SO'O/. Thelattpruas presented for payment, aud 
paid by the deiVuda'iit.s tlie same day. 


OnMoiidaj the *2oth of Seplend»er,tlie first cheque 
Ajas likewise preseut(*d for payincu^by a pii>oii iiit- 
known. The four pieces iilTo whieli it had been tom 
Vito then neatlypasted togi'tlier upon another slip o 
paper; but the rents were quiti* visible, and the fHfKt 
of tlie cheque was soiled and dirty. The defend 
eUrk paid it, however, Avithout making any inquiries. 



Lord EllcnBOROUGH was of opinion, that under 
these circumstances, bankers Avere not justified in 
paying a eheqiu*; and t!ie jury fimnd a verdict for the 

plaintiff for 3(j0f. , 

. » 

Gurrow and Laices for the jdaintiff. 

Vnrk for the defendants. ^ 


Bankers cannot charge interest 
ttpon intercity without an cxprcos 
contract for that put pose, 
Daxees and others v. Ptttner, 
Sittings after M. X. 1810 . 

Action bj bankers for 
which the defendant had at d\U 
ferent times orcudiawn. In mak¬ 


ing up the account, the balance 
was strilck by the plaintiffs at 

t * 

stated times, and interest 
charged upon the sums found to 
be due.—But Lord Kulnbo- 
nouc.li would only allow biinplc 
intcre 51 upon advanced. 


COURT 
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ADJOURNED SITTiNtiS IN LONDON. 


Aiuti’.o). V. Bkneditivj. 


Tuesday, 
•iul^ SU 


HIM I IS 

ibrnu i’dll', - - 

V * 


culled ill its regular order on a 

4 

I 


Slifijtiurd, verjwiiit, observed, tlial neither the 
pla.iititl'^ atloiiK y nor ■^^JtIle^ses uere present; but 
if he was rcgiif.tr, aceoj-iling to the praetiee of the 
court, situ'at('<l as lie was, he would withdraw the 
n'covd; J!(' had hi eu ret.iiiu d in th(‘ cause, but no 
brief had lutu deluered to him, nor had he any in- 


Couscl, al* 
though rctniiiH 
the phuntiir, 

«annni withdraw 
the It cord till a 
biiet Ik delivered* 


aehoiis. 

I 


Xe«.s, sei ji ant, said, that lu' was ready on the part 
efllie defendant, who was in custody; and insisted 
ll-al uiidt r thfse eircumstances, the record could 
not he witlulrawn, and the jilaintift' must be iiiTii- 
s liled. 

» 

L\w Rr\( i:, J. was of opinion, that without a brief 
lx iug deliM*red, C'Jiinsel had no authority to with- 
<lraw the record; and’directi'd a nonsuit to be en- 
ten (1, unless a brief had been previously left ut 
ehamliors. 

* 

Lews no^y fuovcd, on the ground that no brief had 
lx eii .•■oleft, that the nonsuit should he absolute, and 
that the defendant should be discharged out of cus¬ 
tody. 


Sir 
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■ 

Abotbol 

V, 

OlTXOr 


Sir James MAN^riEi.D, C. J,—I thinic a c6nnsd 
can only speak ol art lu a cause from l)iA (nYief. HoW 
else is he to know any thinj; of tlie matter? He can¬ 
not be expected to carry Ins n'tainer book along* with 
Jinn, and that wonlihonl}- inform him that when tlie 
cause was tried lu* was lO be for tlie plaintiff or for 
the d< fendant. If then has 1)C( u a practice of allow¬ 
ing the leeord to lie u'''idia\vii mj'hr sinnlar cir- 
cnmsiaiuss, it mils) Inui fit'll lu uist.mces where no 
opposition was nia(l<* I lia\c ftti'ii said, I would 
listen to no ajiplicatiou till bnefs were delivered 
And I am sure that 'ins rnle is most 'for the advan¬ 
tage both of the pailies and ot the profession. Let 
the nonsuit staml; but vou must proceed to dis¬ 
charge the defendant by biiunnous in the usual way. 


DcPMEsli.® V. llol)OSO\ 


Fridiv, 

August 3. 

If b> the Mil of ITNDEBITATUS assumpsit for demurrage, and 

InUin^of acargo fQj. fljp ^ shll). » 

of brandy ^ * 

brought into the 

London Uocks^ ^ i - 

no time i^stipu- Tiio defeiidau< was consignee of a cargo of brandy 
whicli It ahdU be brought from f'Art/T/ite to Londonby the nhipJilhalia, 

unloaded, the i. ^ 

implied contiad v,, 

on the p'lil of ihetonslgnec,!^ fo disth.irgo the ship in the u^u il and tustoinarj time foi unloading 
$uch acargo —^Oitch is the time witiiiu whith the bmidtcst in 1\ uiloaded In the Uocks into the 
bonded warehouses. Therefore, the consignee h not, niidri the'*e c irramstnnrei, liable to make com* 
pensation to the owner of tin. ship, m the niture ot d« mmi ige, for any delay octdaioned by the 
crowded state of the London Docks, although the kurgo inn^ht have been UiKiedsooneri if tbc duties 
had been immediately paid. 

of 
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of which the plaiutitF was master. In the bill of 
lading, there was no stipulation whatever for demur¬ 
rage, or for unloading the brandy in any particular 
time. 


1810 . 



BtiRumER 


0. 

HxiDasoir, 


The ship entered the London > t«!on the lOth 
of August ; but .IS l)i(‘ do< ks \vt' eMieiuely 
crow'ded, ainl tin* hr.Moii.'N \\( re to ht Ouudid she 
was not able to !»Pi;!ii ‘ ' lunoad tdl the ] llli of Oc¬ 
tober, and did ind discluMai' the whole ol htr « arj:^) 
till the H)fh of the s.iuk month, makine a p< liod of 
d;) days from the timi' >iie entered. Supposing the 
brandies were to be Oundtd, tlie debndaut was not 
guilt} of any wiltul delay , but had the duty been 
paid umnediately, tin v might liave h(‘en lauded 
mnclj sooner. It appeared,how ever, to be the iina- 
iiable practice to bond caigoes of ihis soit. J’iven 
wlien the cargo is bonded, if (lie l)o<*ksaro not over 
rrowded, 20 or 23 day*' areaMiflfi of liine 

for unloading.—I’iie plumtiif t’niefoie insisted that 
he was eiit’lled to a roi.'p<'ns.itiou m the nature 
of dtamiliage, from tin' fiine the ship might have 
been unloadid, t.Il sin- Wio (ompiitel} discli.nged. 
But the case of Rodgei »v. / 'on tsler (a) being cued. 

9 

Mansi'Icld, C. J. was of opinion that it could 
not be distinguished from ihe present. Here the 
law could oidy raise an implied promise to do what 
was there s^pulated for by an expre.ss covenant, viz. 


Voi.. 11. 


(a) Ante, 481, 

K k • 


discharge 
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1810. 

Y——^ 

Burmestfr 

IIOBOfOX. 


difechargo the ship in the usual and customary time 
for unloading such a cargo. That has been rightly 
held to be the time within which a ve.ssel can be un¬ 
loaded, in her fjro, into the bonded warehouses. 
Such time, has not been exceeded by the defendant. 
If the brandies w'erc to be bonded, they could not 
be unloaded sooner, and tlie tiefendant seems to 
have been as anxiou.'i to receU p , -^. s the plainliff was 
to deliver them. 

Verdict for the defendant. 


Shepherd and Best, s('rjeants, for the plaintiff. 
Bens, serjeiint, and Afurryat, for the defendant. 


« 

Fide Randall r. Lynch, ante 352- 


OXFORD 



491 


OXFOllD CIRCUIT. 


Simmn' 50 <»eor£»r> lij 


VION.MOUriL 


CoR-VSI LAWRRNCr. J. 


Ji\ANS V. EvVNS. 


1810. 



^ I 'TRESPASS for breaking and entori'n^ tlio plaiii- 
tifi’s close, 111 the parish of Neupodt, in the 
county of ISIomnouth, and rnltini>’ down tin* Trees 
j;ro\Mng therein. Second count, tor taking and ear- 
lying away the plaintiff's frecji, and converting them 
to the defendant’s use. 


Tu< ‘'day 
Aii^ubt i4ib* 

Tcnanf for 
innnot nuiiiitaiu 

tirsp is{> tie honk^ 

(ispoitali^ for 
tinilH i t ut down 
oil tiu <lt niu<d 
|UC UttStH« 


It appeared that Ihe trees -which the defeud.mt 

cut, grew in a piece of ground which the philntitr oc- 

fiipied as tenant for a term of years under one 

Hawkins; Jbut that there is iA> such parish as that 

-tated in the declaration. 

% 

* 

JVtgley for the plaintiff contended that although 
he failed on the first count, he might proceed on th<* 

K. ic 2 second. 



f 

•4 
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1810. 



I^VANS 

V, 

Evaki. ^ 


second, as the tenant, even after the trees, were cnt 
down, had such a possession of them as to enable 
him to maintain trespass for taking them from the 
demised premises.*' 


Lawrence J.—The plaintiff had no property or 
interest whatsoever in the trees after they were se¬ 
vered from the freehold. They jsu're then in the le¬ 
gal possession of the reversioner, and he alone could 
maintain trespass for the asportation. 

Plaintiff nonsuited. 
* 

Wtgley, for the plaintiff. 

Dauncey, for the defendant. 


Vide Berry t. Heard, Palm, maintain ^roTcr for it, because 
327. Cro. Car, 242. S. C, jpie interest of the lessee in the 
where it was decided after much timber remained no longer than 
eonsi4^ration, that the landlord while it was growing on the land 
has such a possession of timber demised, and determined instantly 
cut down daring the continuance upon the scTcrancc, 
of the ime as to enable him to 
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t 

Bisse an’d.others, Assignees of Stokes, a Bank* 

rupt, V. RandalI. 





TN fills case no notice had. been given under Sir 

^ S. RomiUt/’s Act, stat. 49 0. c. #31.; and the «» ^ 

proceedings under the commission were produced Smiw 

and read in the usual way. The only evidence of 

the petitioning creditor’s deh.t, was the deposition of 

tiM* petitionma: creditor himself before the cominis- petwon'’»j5 ere- 

* ® duor’sdcbti* 


fciUneiS. luftcienUy 

proved by the 
deposition of tbt 

Abbott obiected that this was insufficient, as the ^atioumg w- 

^ ' ditor huttself be* 

petitioning crcilitor was not a competent witness to foictheco®. 

* , , . 1 j t nawioneri. 

support the ( oniniission, and the statute only ren¬ 
dered the depositions of those adndssible in evidence 


who might previously have^beeii examined viva voce. 


Lawrence, J. If notice had been given, the plain¬ 
tiffs would have bdfeu put upOn strict pr.oof of the pe¬ 
titioning creditor’s debt, and the petitioniug creditor 
would not have been a good witness to prove i|^; but 
I conceive the object of the act of parliament to have 
been, to make the deposit/ons, by whomsoever sworn, 
sufficient evidence of the trading, act of bankruptcy, 
and petitionitigcyeditor’s debt, unless notice be given 
that the validity of the commission is contested. 


The plaintiffs had a verdict 


Puller, for the plaintiffs. 


Abbott, for the defendant. 


■e 

HEREFORD 


Kk3 




OXFORD CIRCUIT 


IlLKFt’ORD. 


CoiiAM .Ll Blanc, J. 


Ulx ?’ Earuislvm) 

Thurnla^, • 

August 10th. I i 1 -11 

^I^IllN nas a» mdirtnienl aoaiii^t tlio parish ol 
If to an iii.iift- fur not rcptiuins a hisrinvay. Plua 

iBont tor not FL- ^ ♦ i i * i i 

painiiKahi^th^Ady by tliu to^iiisbip ol Hillloti 111 thu saicl pansi), that 
cml"r(i^^*’of'‘*‘ tliuri' an' tlircu ^o^^nsll'ps \Mthm the parish, vi/. 
I'i7 *a*b""im 1 r,’ liiU'dt'iland, liiirloit, and Hnrdwiche ; that each 


the'pirtVutuwii'ship lias from tunc lunin'iiipirial scparatelyrc- 
it.aLhoftiie (I Inohwujs Avitliiii its boiiiids aiul that the 

tt tONUlshlpb * / . 

Iiii;lnvay in (|ncstion is in the township of lHutdis- 
l/ual. —Tia\cise of the cn'>toiii to repair scjiaralel}. 


tlur 
till 

ii Is iinint inon* 
atlN u p )ii< <1 
onI)hi hn i>s 
p iiatt t> j the 
It I nriN tP indu t- 
int lit ll si ttu 
]i iiisli iinalh, 


On the part of tin* prosi cntion there were' gnen in 
i()f noti(()iiiit„' ( M(l( 111 e scceial iiKhctinuits au,anist the iiarish of 

liutina s ituiti ^ \ 

iM \ imi B, lundisland for not r« iiairiim hiijhUa'vs in flic town- 

^Vlth^tn(^ Ipici*; * r 

ot nut , 11 (I :>/aj) of hardtbtaitd ami \uo toirnslup oj llardiuckey 
upon, lit 'pttma to whicli tlie i*eneial plea of not liad beep 

p'ut't'iu l>i^ adtd, and on w lih h the palish had been com icted. 

cu'»tom till t K h 

townslnptoiep Ilf ^ ^ 

n.i,. I'wt On the other side they offered to sliew, that the in- 

f \u!t I te n ill In . /» i i 

idmitu 1 that liabilant> ot Jiurton were not aware ox tm se jileas 

th( <si ph ot n0t 
f'uiUijwcii pU id- 

ed b) inhabUunbof A !» n Uhout the piivit} of the inbabHauts of C. 

* beiiiff 



SUMMER ASSIZES, 50 GEORGE HI. 

being pleaded; but the Counsel for the prosecution 
insiisted that these records were conclusive evidence 
of a joint obligation to repair being upon the whole 
parish. 

Lk Blanc, J.—The records prma facie disprove' 
the custom alleged ; but 1 will admit evidence that 
the picas of not guilty were pleaded only by the 
Inhabitants of the townships of Mardisland or Hard- 
ii'icke. They w ould have an interest upon these oc¬ 
casions to throw the burthen upon the parish at 
large, and the. rights of the township of Burton can¬ 
not be aflected by w'hat they exclusively did. 

Such evidence was given in respect to each of the 
indictments put in ; but the custom was jiegatived 
on other grounds,* and the Jury found a verdict of 
Guilty, ^ 

Peake for the prosecution. 

Puller and Clive for the township of Burton. 


49'i 

1810. 


Ilix :»• 
lAND* 


Kk 4 


CASES 



"CASES 


ARGUED AND DECIDED AT 

I. 

JVIJSI PRIUS 

IN K. B. 

At the Sittings in and after Michaelmas TVwa, 

51 George III. 

FIRSr SITTINGS IN TERM At*WESTMINSTER. 


1810. 


MnmUy 

Kovcmber ICth. 

In an action or| 
anattorncyMiiIl^ 
It 18 kiitiif lent to 
j^ivein evidence 
ajuctf^e'soidei to 
lax tb“ lull, the 
dcteiidaut\ uo" 
dertalcin^ to pay 
letMi should ap¬ 
pear to be doe, 
and the master’a 
allocatur there¬ 
upon. 


A. 


Lee, Gent. One, &c. v. Jones. 

* 

CTION on ail Attorney’s bill. 


Park, for the plaiqtiff, contented himself with put¬ 
ting in an order of Mr. Justice Grose, for referring 
the bill to be taxed by the Master, the defendant’s 
undertaking to pay v hat should appear to be due, 
and the master's allocatur theveupon fol the sum 
204/. 


vp» 

E. Lawes objected that this was insufficient. 


I^ord 
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Lord Ellenborouoh. —The undertahing admits 
the retainer, and binds the Delbndant to pay the 

sum ^hich the master shall find to be due. 

« 

The plaintiff had a .verdict»on Ihe above evidence. 


1810. 



Lec, Gemt4 
One,^C. ' 

V. 

JoNEg. 




Park and-, for the plaintiff. 


E. Lawes, fot the Defendant. 

[Attomles^ Lee antf CoUingvxiodt'] 


Where it is material for the 
defendant to shew that the ac% 
tion was commenced earlier than 
it appears to have been by the 
^fisiPrius record, the declaration 
delivered by the Pla^tiff is ad- * 
misstble evidence.' 

J9ar7'2> V. Orme^ iSiitings after 
Easter Term, 49 G. III. 

In an action for goods sold and 
delivered, a question arose whe- 
tl^er the action as to part of the 


'l^oods had not been commooced 
before the credit expired, which 
was not till April last. The re« 
cord was entitled generally of 
Easter Term. To prove that the 
action had been commenced 
too soon, the declaration deliver* 
ed by the plaintiff to the defen¬ 
dant in Hilary Term was offered 
in evidence, and held by Lord 
Eelenborough to be admissible 
for that purpose. 


SITTINGS 
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CASiiS AT NISI PRIUS« 


SatnrdaVi 
yQ\einHer Htb* 

In an action 
against the maker 
of a promissory 
note expr«Bi‘d to 
be pa>'ib)eala 
p<irtuular place, 
there i>oo uecos- 
sity fop proving 
tb<U it w«is picv 
Kotod tht rc for 

pa> KQCUt* 


SECOND SITTINGS IN TERM AT WESTMINSTER. 


NiChOLLS r. Bowes. 


was an action brought by tiro plaintiff as 
indorsee of a promissory note drawn by the de¬ 


fendant in the following form : 


“ London, 1st Tehrunnj 1010. 

“ Two mouths after date, 1 promise to pay 100/. 
“ to J. Lines, or order, at Messrs^ iVusten, Mannde, 
“ Ausien, and Tilsou’s, Bankers, Henrietta Street, 
“ C'e.t nt Gaiden, London, for \.ilue reeei^ed. 

' ' “T. Bo^^es.” 

7'hr making and indorsing of the note being 
pv ired, ISvrrelf, for the defendant insisted that the 
jilaudifF was bound to show that the note was pre- 
seut<'d at the bonking house "where it was made 
pay.iblo. lie robed chiedy upon Ambrose v. //oyi- 
7vood, ‘2 Truni. 01, were the Court of C. P. i.srcpre-. 
sensed to have h«'ld tha‘c, if in an action ggainst the 
acov ptor of a bill of exchange, ,the deelaration states 
that it was accepted, pa} able at a banking house, 
the oinis'>ion to villege that it was presented there 

for 
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forpajinfut is fatal on "eneral demurrer. It folr 
lows, of ronrse, that such ])rei#eutnient must be 
jnoved at the trial; and the present case is unieh 
St longer, (iu* place vheie payment is to be de- 
HKiiified, being in the body of the instrument, and 
pait of the original contract between the parties. 

A gi ntleman, at the bar, who had prepared the 
di'iiiiirrer in Ambrose Ilopirood, stated that the 
action was tloTe brought against the d/’n/rer of the 
hill, not the acceptor, and that there wais no allega¬ 
tion in the declaration, that thebill had been })res.enb d 
either at the place where it was made payable, or to 
the acceptor peisonally, so that it did not appear that 
there had been any default upon his part, or that the 
liability of the drawer had ^‘ver attached. 

Lord Ellcnborougu.— I am clearly of opinion 
that iu an action against the maker of ?i jiroinissory 
note, the place where the instrument is made pay¬ 
able is inerel j to be considered a memorand um •a hei e 
payment may be demanded, and not a part of ihe 
contract. The maker eif the note is liable ei ny 
where, and, as against him, the bringing of the action 
is a sufficient demand. 

The counsel for the jilaintitT said, they had, a wit¬ 
ness to jn-ove that the notice was presented at the 
bankers thp day it became |;li»e. 

Lord Ellen I50R0WII. —1 am afraid to admit such 
evidenrp, Jpss doubts should arise as to its necessity. 
And iu a case like this, the plaintiff is cc rtainly entitled 
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to a verdict on proving the haad-writing of the ma¬ 
ker and indorser of the note. 

Verdict accordingly. 


Nolan and Copley^ for the plaintiff. 


JBurrelly for the defendant. 


[AttomleSy Flixnt\f and 


Lyon T. Sundius, 1 Campb. 433* Wfld-v. Reqaardai tb. 435. n* 
ridle Colioghan r. Ayletf^ po$L 


Satttrdayi 
Ko^ember 17 th. 


In for 

moniDj; with a 
rarta^aiivtp^ itn- 
fitrV cbaiic, (hr 
defendant cannot 

f rre iq evidence 
nder not fiuiU^y 
that the cart and 

the chaise were 
fravellio^ on the 
Itlfh road in op« 
posite directional 

•od that the rol- 
Ifaiun between 
them happened 
Ij^onAthe negli* 
genceof the 
plaintiff; or frotqr 
ineniabie accl* 
dent. 


Knapp v. Salsburv. 

rrsnESPASS for running against plaintiff^ post 
chaise, in which he was traielling along the 
highway, with a cart, aiid killing one of the horses 
drawing the pOst-chaise, by the shafts of the cart.— 
Plea, not guilty. 

$ 

The defence relied upon was, that the chaise and 
the cart were travelling on the road in opposite di¬ 
rections, and that thb collision letweeta them took 
place through the negligence^of the plaintiff, or by 
mere accident, and without anjr default o?i the part 
of the defendant. 


4 


Lord 
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Lord ELLENBOROUGH.—These facts ought to have 
been pleaded specially. The only'thiiig |o be tried 
under the plea of not guilty is, whether the defer* 
dant’s cart struck the plaintiff’s chaise and killed 
his horse. That it did is now admitted; and the in¬ 
tention of the defendant is immaterial. This is ail 
action of trespass^j If what happened arose from 
inevitable accident, or from the negligenee of the 
plaintiff, to be sure the defendant is not liable; bu{ 
as he in fact did run against the chaise and kill the 
horse, he committed the acts stated in the declaration, 
and he ought to ha\e put upon the record any justi¬ 
fication he may have had for doing so. The plea de¬ 
nying these acts must clearly be found against him. 

Verdict for the plaintiff. 

Park and Knapp, for the plaintiff. 

Jervis, for the defendant. 


[Attornitf, MbMwAJdmt*} 


MUstaB T. DoI>¥«U} ante 37^ 


1810. 
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V, 
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FIRST SITTINGS AFTER TERM AT WESI’MINSTER. 


Molony, Esqnire, r. Gibboxs. 


Tbursilny, 
November 5^9. 


An at tion may 
be nidintdiurd 
upon a foreign 
judgment obtain* 
ed b> default, 
vifhicb <^tate$that 
the defendant 
appeared b\ at* 
toi iiey,—without 
proving that the 
attorney men¬ 
tioned hadautho* 
rity t» appear, or 
ttmt thedefon- 
driiic WRS living 
within the juris¬ 
diction of (he 
foreign Court. 


CTION on a judgment of the usupreim* rourt of 
the island of Jamaica. 

In the judgment, after the declaration, ^vhich was 
in assumpsit, there was the following entrj : 

t 

“ And the said J. Gibbons, by J. Terrier liis at- 
“ torney, cvmes and defends th^ w rong and injury 
“ when, &c. and sajs nothing in har or preclusion 
‘‘ of .the said action of the said .7. 3lolony, whereby 
“ the said J. Gibbous remains therein undefended 
“ against the said J. Molony: Wherefore,” &c. [in 
the common form.] 


Garrow for the defendant insisted, as this was a 
judgmentbj default, that the plaintiff A\as bound to 
prove, that Terrier was properly constituted the de¬ 
fendant’s attorney, or tit any rate, that the defendant 
himself, pending the original action, "vvas living 

within the jurisdiction of thh supreme court; and 
he referred to Buchanan v. Ttvtker, 1 Catiip. C3. 


JiOrd 
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Lord Elli:nborouc.h. —I will look to these fo¬ 
reign judgineats with great jealdusy ; Jbut I must 
give them credit for tlie facts which they specifically 
allege; and I must presume in the,prcsent case, that 
the Court saw i'em'er properly constituted attorney 
for the defendant. 

Verdict for the plaintiff. 


1810. 



Moloxy, 


GjB130XS« 


Park and Header for the jiluintiflT. 


iiarrou', for the defendant. 


[VtturaiiS, Ros$ and 


Vide Saddler v. Robin^j 1 Campb. 25^* Hall v. Odber^ 
n Last 118. 


Bl\(K1IAN v. Durcn. 


Tuo«ida} , 
Oecembi r Itb. 


A CTION agaiuBt the defendant, as drawer of a 
bill of exchange for 250/. dated Kingston, Ja¬ 
maica, October ld09, on Messrs, fluntei'and Co. 
in London, at .six mo'nths after sight. 


If Ihe diiwer of 
abillofeti hiji^c 

Mtien It pn- 

sfntfdlor at rep- 
faute, hairllitts 
lu the haiuli of 
the 

though tte iH m* 


The bill was refused acceptance. 

To excift’e the sending of notice of the dishonour 


d( bttd to th< 111 
to 1 xiiutii ldir<*r 
amount,inotht \, 
^vjthotit hb pnvi. 
i>, h'lvo ijjpro- 
fxiatin till (fee 
in their hautl<« to 


thesatiifartli)r#of tbo debt; heisentitkd to notice of the dishonour of the billforQon'a(trHtaacr,>as 
he Blight espett under these drcuaistaucei that it would be i;ceptcd and paid* 

of 
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of the bill to the defendant, the plaintiff called a clerk 
of the drawees’, who stated, that when it was pre¬ 
sented they had produce in their hands belonging to 
him to the amount of about 1500/. but that he owed 
them 10,000/. or 11,000/. and that they had appro¬ 
priated the effects in their hands to go in .satisfaction 
of this debt. 


Lord Ellen BOROUGH. —If a man draws upon a 
house with whom he has no account, he knows that 
the bill will not be accepted, he can suffer no injury 
from want of notice of its dishonour,, and therefore 
he is not entitled to such notice. But the case i,s 
fpiite otherwise, wh(;re the drawer has a fluctuating 
balance in the hands of the drawee. There notice is 
peculiarly requisite. \Yithout this, how can the 
drawer know that credit ha.s been refused to him, 
and that his bill has been dishorfgured ? It is said 
here, that the eflects in the hands of the drawees were 
all appropriated to discharge their own debt; but 
that appropriation should appear by writing, and 
the defendant should be a party to it. I wish that 
notice had never been dispensed with, and then we 
should not have been troubled with investigating 
accountvS between drawer and drawee. I certainly 
will not relax tlie rule still farther,—-which 1 should 
do, if 1 were to hold that notice was unnecessary in 
the present instance. 

Plaintiff nonsuited. 

Park and Copteif for the plaintiff. - < 



< 
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[ Ktonncs^ «iid DcnnHUJ] 
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% 

fide Leggc v» Thorpe,* 310# 
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Dor ex. tl. Knight v. Quigley. 

^.TECTMENT to recover possfcssiops of a house 
ill Conway Street. 

It appeared that Kniq ht who had ,a lease of this 
house, wished to underlet itj that W'hiie it remained 
empty, the defendunt had got into possession- of it 
w ithont Knischt's |#ivity, intending to take a leasO 
of it from him ; that some negooiation'afterwards 
took place between the parties upon the subject; 
but that they disagreed about the valuation of tlie 
lixtures. ® 


Dec* 1# 

If a man 
iota posiiebiion of 
a house to be let, 
viifhouttbe prH 
rity of laud* 
loi4f and they 
afterwards eater 
Intoanegori&Uoii 
tor a leabe, bat 
dtjferupon (be 
ttnns; the land* 
lord may main* 
tam ejectment 
to recover pos^ 
session of the 
preini&es^v ithoot 
Itiviiig auy uuiiee 
tu (|uU# 


It w as objected on the part of the ^<|efendant, that 
a notice to quit wjs necusswy under these circum¬ 
stances. * 

A 

a * 

Lord Ellenborouoh. —^Therc is no evyen^e of 
any demise to the defendant, ,or of the relation of 
landlord aniJ tenant ever having subsisted between 
him ami the lessor plaintiff. ^ this was a te¬ 
nancy of any sort, itd^s a tenancy at sufferance, and 
a notice to quit was unnecessary. 

N OL. IT. 3L 1 * the 
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Thp Jessoj* of ihr [tlaiutiff luid a vordict 

V 

I 

Abb<,it for tlie lessor of the Plaintiff. 
Park for tlie defeiKiant. 


[\liormcj, 5cfli<<and 


Vide Right V. DdwUcn, 3 East, 260 . Dcim v. Rawlins, 30 
East, 201 . 



Vttiinrsd.n* 
lit (11 lilt I >. 


Kr.\ r. M’illiams. 


If -i innn uiilt'S 
a h u M u it I :n- 
I» pio\ 'ke 
71 (ih.iii 

I t t{ jif cl) l< 

ill*! I jx 
fH*M * '/o' '• 

'» 't t to 

] r I Dll ID <1 
< iT \ t 1 ^ 

«’ t*(l ll'l "fV ' 
till r , I I wi ter 
H' »A h»* Ml I 
jor flu id ( lu ( ill 

I It M IJ >f ‘ /f 

J'hJul r. 


npniS \tas rill i'ldiclmrnt for Wndincj a liludlons 
ietti'r, Miihiiileiit loprotoK" a challenge. 

The letter hting sealed np vas put h\ tlie defeiD 
danl into the t\M)-penny post-olfice in Park Strert^ 
tf'i stinntstrr, addressi'd to the prosecutor in the city 
of J^oiidcii, I)} wlioin it Mas tliere reeeiied. 


jVin'rijat for the difendant contended that in this 
case there ujis no< ridence of'aiiy oth'iici' heing coni- 
niitt( d in the conntv of j\]idrllescA\ and that it Mas 
(|nil'‘ different from the printing of a libi'I, Miiii'h 
might ho tnated as a misdenn'amr eithi'r Mhere it 
Mas printed, or in any of the [ilaces Avh(‘i‘C‘ it A\asdis- 
j'er^s (I. I'his 1( tier liad been seen by no i»ne in Mid- 
di!--' V Initilie dtfi ndant himself; if could lead to no 

breach 



AlICIIAELMAS TERM, 51 GEORGE III. 

« ... 
brc-ach of the peace iu this county, and it was crimi¬ 
nal merely in relation to the prosecutor, who received 
it in London. 

% 

Lord LllenBOROUGH.” —There was a sufficient 
publication in Middlesex, by putting the letter into 
the post-offico there, with intent that should be deli¬ 
vered to the profjecutor elsewhere. Had it never 
been delivered, the defendant’s offence would hav^* 
been the same. On trials for liigh treason, inter¬ 
cepted letters-are received in evidence-as overt acts 
of treason in tl/e county where they were written.* 

The defendant was conv icted. 

ThcAttorncy-Geiteral imd Jlichardsoii for the pro¬ 
secution. • 

JMarryaty an<i Pitzgerald for the defendant. 

fAttornics, and J2o6in*an.3 


. ATtfe Ld. Preston’s Case, 4 St. Tr- 409. Gregg’s Cjise^ Fost, 
2) 9* Rex r. Stouc, 6 T- li. 527. 



sou 


CASES AT M5>I nuts. 


Thuf’-liT* 
Uctembrr <5* 

Oaan indt^^N 
meiit f(H porjii^ 
InananbHr I to a 
l>tll In (’li.iijccry, 
it itt sufficient 
evnleurc of the 
tIeUndant haviof; 
si\oni to the 
fmth ot the an* 
swcr, to jirovo 
h)% si^iiatuK to 
il,aini the si^na* 
tuie of the 
tiM III Ch iiicery 
hetore m Ikhii it 
pill ports to be 


/ 


i 

Ri,\ V . Wm. Bi’nson. 


**'1 ^IITS WIT'S an iinlictmrnt for perjury iu a^an&^\er 
^ to a bill in diancery. • 

S8 

« 

The answer purported p) besMorn before ./nj.*<e.v 
^Stanley, Enquire, a master in Chanrery. The Clerk 
Mho produced it, and proved the hand-wiiting’ of 
Maiter Stanley said, he had no reeolleetion of the 
oath beim^ administered to the defendant; that the 
juiat \Aas not in his hand-writin<>-; but that unless 
on very particular occasions, he is a) wajs present 
when ansMcrs are sworn, and that he had very little 
doulit that he did administer tln^oath to tlic deft n- 
dant before 31ut>ler Stanley in tl;f presiait iustam e. 
The defendant’s hand-wriliii"' Mas also provtd; but 
it appeared that the answi-r is alwajs silintd by the 
]){'rsbu mIio is to swear to it before the oath is admi¬ 
nistered. 


The Attorney General maintained, that the pei:&on 
who wrote the jurat shouhl he called, and that tlie 
proof of the oath was iiisuffieieiit. The defendaiit’s 
signature was of no Consequence whatever, being at 
all eventill^ved before the answer was sworn ; and 
nothing Remained but U presumption arising from the 
baiTflw riling of the Mnitter, vvhich could not fix the 
defendant in a criminal case. ^ 


Lord 
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li 

Lord Ellknborouoh. —I must give credit to tlio i8io. 
attestation of the Master. The oath appears to have ' v— 

been administered according to ttfe regillar course of 
office. The defendant’s si}» natm’epro\esthat hcA\as BL^so^^ 
tijo person who exhibited the* answer, and 1 must '' 

take the signatuif^ of the Master for proof tliat the 
person who did exliibit it was regitlarly sworn to the 
truth of its contents. If evidence of this sort wore 
not sufficient, it would be impossible to prove any 
judicial proceedings (a). 


The indictment stated that a bill was filed in the 
High Court of Chancery, by one Tompkins, “ against 
the said William Henson a^d another." In fact the 
bill was filed agakjst Henson, oiie Davies, and His 
Majesty’s Altorngy-Heneral. Henson had been a 
dealer in malt, and had become banknijM. At that 
time J»e owed certain duties to government. An 
extent w'as accordingly issued, under which all his 
property was swept away. Tompkins, one of his 
creditors, filed this bill against him, Davies, his as- 
si^ec, and the Attorney-general, alleging that the 
banknip"! before this bankru]>tcf had lodged the ti¬ 
tle deetis of certain bstates, for the purpose of pre¬ 
paring a mortgage, with Tompkins; \xhQ, therefore, 
had an equity against the crown as well the other 
creditors. . In that part of tli© answer on which the 
perjury was assigned, the defehdaRtswurettTathedid 


In an indict* 
niiMt lor perjury 
in an nn-w er to a 
bill m Chan<er>, 
th« Jiili was 
<0 have 
bci u hied by 
A against K 
(the i!<»w lie* 
fcnilaiit) and 
other, iiilaetU 
was hied ai^ainst 
B C and ]), but 
the penury was 
assiened ooapart 
of iheanswiir'^ 
which was mate* 
ria) between A 
and B “Thi)» 
held not to be a 




(tf) Fiile Rt*T V. Morris, Bui. N. P. 239. 
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nof so deliver the deeds at the request of Tompkins, 
or for the purpose- of preparing a mortgage, but to 
convince him that he had j)roperty, and for no otlier 
purpose whatsoever. 


Hie Attorney General, contended that the suit in 
chancery was inisdeseribed. His Majesty's Attoi- 
ney-general was a mo'^t material parly toit, and ought 
to have been named as one of the detendants. 


Lord Ellcmiorouc.h. —In point of fact the bill 
was tiled against JJensonand another, although thero 
was still a third defendant. The question was ma¬ 
terial, as between Tompkins and Benson, and it wouhl 
have been quite enough to have stated that the Bill 
was filed against the latter. 1 do not think it any 
material variance that the bill isaHeged to have b(*en 
filed against him and another. The statute render¬ 
ing it sufficient to set out such proceedings according 
to their substance and effect (a), would be entirely 
<lefeav<'d if these subth'ties wane to prevail. I am of 
ojiiniou that the indictment in thi-> respect is well 
proved. 

The defendant was acquitted oiijlhe mtiits. 

Park and Abbott for the plaiutifT. 

The: Attorney-General and Dumpier, for the defen¬ 
dant. 


[Altornu*8t P^wraon BlaktJ] 


(a) 2J Geo. g. c. f 1. § I, 


Dv llosr 
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npRESPASS for outtina: an(J destroyinc’'n ])i^+uro 
of j^reat value, which the j)laintilf had piihlici} 
exhibited; per quod he had not onlj !(<Nt the f’etiKe, 
but tlie profits he wpuiu have derived. tron» luo exhi¬ 
bition. 

Plea, not guilty, 

It appearccl that the plaintift'is an artist of eoiiAi* 
derable eminence, but that the picture in question, 
entitled IjU Belle et la h^le, or “ Beauty and tne 
Beast,” was a scandalous libel upon a genlleinan of 
fashion and his lady, who was the sister of the de¬ 
fendant. It was exhibited in a house in Pall-Mall 
for luouoy, and great crowds went daily to hoe it, till 
the defendant one morning cut it in piec»*s. Some of 
the witneases estimated it at several hundred pounds. 






I I SH fOt tU 

« 'o V a I 1 c« 

St i do- 
t nti 
t U<ia., liijt 
St. ad u Mbol 
ll^ M> 111 U.llb, 
and that W 
pul .(([ < kUihii 
rd, hi tut It to 

b' tva^ of 
a(> til g i mu- 
s ii*t * ? 

'lUtr ot»ncr cf 
surJi a Jibtl 
pioturc (» 

i« 

at most oi h en- 
tiD *d to u i over 
tbo valur of the 
paint and canvas, 
M Inch Dinned iu 
tomptnieot 


The plaintiff’s counsel insisted on the one hand, 
that he was entitled to the full value of the picture, 
together with compensation for the loss of the exhi¬ 
bition; while it was contended on the other, tluitlhe 
exhibition was a public nuisance, which every one 
had a right to abate by destroying the picture. 


Lord Ellenborough. The only plea hpoti the re¬ 
cord being’the general issue of not guilty, it is unne¬ 
cessary to consider, whether the destruction of this 
pieture rtkight or might not have been justified. 'Idie 
material question is, al to the value to be set upon the 

L 1 4 * articlo 
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article destroyed. If it was a libel upon the per¬ 
sons introduced iKto it, the law cannot consider it 
valuable as a picture. Upon an application to the 
Lord Chancellor, he would liave* granted an in¬ 
junction against its exhibition, and the plaintiff was^ 
both civilly and criminally liable for having exhibited 
it. The Jury, therefore, in assessing the damages, 
must not consider this as a worJc of art, but must 
award the plaintiff merely the value of the canvas 
and paint which formed its component parts. 


Verdict for the plaintiff. Damages 5/.' 


In the course of the trial, Lord Ei.LENjtORocoH 
held upon argument, that the declarations of the, 
spectators, while they looked at the picture in the 
exhibitioii room, were evidence to shew that the 
figures ponrtrayed wefo meant to/epresent tlie de¬ 
fendant’s sister and brother-in-law. 


Marrynty and Gaselee, for the plaintiff. 

The Attorney-General, Pat^Jc^ and Brougham, for 
the defendant. 


[Aitorafes, P//cA«r and 


Fores V, Jones^ 4 Esp. recover^tlie ^alue of obscene or 
N. P. Cas* 97. in which it was libellous prints sold bythoPla^* 
held by Lxwrzkcz J. that an tiff to,tb« Defendant, 
action cannot be maintained to - 
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Rex V. Gardner. 


Friday, 
December T. 


ri^IIIS was an action against the major-comman. 

dant of the 2d battalion of Carmaerthen Vo¬ 
lunteers, for cliarging and rcjceiving pay from go- 
verunient for a greater number of men than had 
mustered in his corp.s within certain periods njcn- 
tioned in his returns to the war-office. , 

* * ^ ¥ 

'To prove that he was commandant of this corps 
as averred in the information, the counsel for the 
crown at fir‘«.t put m the London Gazette, in W'liich 
his appointment was officiary notified. 


London 
Wzcfte M not 
evidence of the 
military ap|>oiat- 
mentfi therein 
notifiLil I but j( 
Ur' (rml ot 
an mformatton 
again&t no oSiccr 
in the armv tor 
ialse niukter<>, it 
IS kuilicient to 
prove that be 
acted ID the cha* 
i4Cter nieiitioncd 
in tlic ijiror- 
marion, without 
proving hiH 
rummi^sioii from 
the Kii)^. 


Scarlett for the defendant objected that this was 
insufficient, and that they Avere bound to prove the 
appointment, either by producing the defendant’s 
commission signed by tKe King, or by sIieAving.tbat. 
notice had been given to the defendant to produce it, 
and then offeiing secondary evidence of its contents. 


Lord Ellen borough. I cannot think the Gazette 
is evidence for tlie-tpurpose for which it is adduced; 
but it will be enough to prove that the defendant 
has acted as Major-Comrnandant of this corps, 
without adducing dii^t evidei^ce of his appointment 
by tlie Kin^. 

« 

Tlie faot of his having acted in this capacity ap¬ 
peared from the returnt themselves, in which he de- 

• ' scribed 
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1810 . scribed hiinself as Major-Commandant of the corps; 
and the case beidg fully substantiated in other re- 
' spects, he was found guilty. 

Garanlr. 

The Attorney-Generaly Park, Ahiotl, and Jti~ 
' chardsoti Jar the Crown. 

Scarlett and Adolphus for the defendant, 

* [AttornieSj Litchjttld and Hodgmu'] 

f'ide Rex v> IIoUj 5 T. R. 436.* 


ADJOURNED 
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Everltt r. Collins. 





OTsEY had and received, to recovin- tlie snin 
of 170/.* 


The plaiiitilFhad employed t]«e defendant, who is 
a salesman in Smithli<*ld market, to .sell some cattle 
for him, arul on (he 15th of Tune last his son went to 
receive llie money. The <lef<*ndant cnrrk'd the jonn^ 
nnin with him to Mtngay, Nott and Co. who acted as 
book-kei'pers and suh-a:^ents for him and a number 
of other salesmen, and desin'dtliem to make Oii( the 
plaintiff’s aecoimt. Tin* aeeoniit shewed thal the.suni 
of 171/. 5.V. Od. was due ,to die plaintifl' 

I^ulf and Co. then ofI» red to pay the [)l.iintin'’.ssunin 
Bank of England^ notes, hut he said a cheque would 
suit him better for the 170/. Aeeordinoly they paid 
him 1/. 5s. (id. in cash, and ga\ e him a cheipie fi»r 170/. 
upon Smithy Payw, and Smith, bankers in the city. 
The cluiqne was carnied iinuie/liateiy to the bankers 
and dishonoured. Varionsother checpies of Mingoy^ 
Nott and Co. were di.s1umouredthestuneday, as they 
had greatlyoverdrawn their aecoimt; butthey conti¬ 
nued to pay at their inter till four o'clock, when 

’ 1 hey 


ollerert un 
oi & 

rlie<iitc upon A 
ftdnkti (ixmiAii 
til iua 

jirtfiLi** t/io 1 vt* 
^ litis 

It ilio 

lioiHNir<.<J; 
tho 

faik wrtU 
a fMbtllt i i i ItJ» 

|>IUil IjI «k] ft 1 h 

ll^CKisfOa 

■iltuKUkl* 
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r 

CoLU> 8 . 


they finally stopped, Mitli ,i balance of the defendant a 
Ill their hands, larger than the sum in question. 

PflV’A contendqd, that the loss ouglit to fall upon 
the plaintih', as he 'had had an Oder to be paid in 
Bank of England notes, and by his refusing that of¬ 
fer, the defendant had lost the 170/. m the hands of 
Nott and Co, Tlie pkuotdf for hiv own 
accommodation jirefers the credit of these peisons le 
ready monc}, and he must therefore stand to the risk 
of the secniity he chose to take. 

Lord Elli nborough. —In the ordinary case, if 
a creditor jirefeis a bill of exchange acccpfed by u 
stranger to ready money from his debtor, he must 
abide the hazard of tb^ secuuty he takes. But 
Mtngaif, Noit and Co. arc not t6 be considcrid in 
the light of third peisons, but as tl-e delendant's s<'r- 
vants. When they odered to pay by notes or t/wiK 
cheque, that was tantamount to anolTerto pay by 
notes'or Iiis cheque. The cheque must be looked 
upon as his; and tliereisno pretence for sajing that 
a debtor is discharged by giving a cheque whi< h 
produces nothing, although payment m cash may 
havfc been previously teuderi d. ' 

Verdict for the jilaintiff. 

The Common iSerjeavt and for the plaiutilT. 

* « 

» 

Pat'k and Lawes for the defendant. 

[Attormes, tUoAghbjf nxiA 


So 



( 
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So vvhcre the defendant had fendant, though his agent at tho 1810. 
contracted to pa/ the plaintiff time owed hhii morfe money v 

forcariyiog a cargo of pilchards than tb<f amount of tkt hiU*~ Etcrltt 

to Ancona, and the plaintiff Tapleyo. Martens, 8 T* R* 451* v* 

had taken a biil for the ainoiuit Fide eiiam Bolton 9 # R^<4)ard Collins. 

from the defendant’s agent there, 8 T.^R. 139. 1 Es|;>. P* C« 

vhich was afterwards dishonour* 108» ami Brown o. Kewley, ^ 
cd, it was held that this was 'no 2 BoS. Pul. 518. " ‘ 

payment to discharge the de* 


Frazer i \ Marsh. 

"^IIIS uas an action for provisions anti stores 
^ supplied to tbo ship Prince of Wales^ in Octo¬ 
ber, I80U. 

Tn June 1805, fliis ship w^as taken in execution by 

the sheriflTof Essex, under aii. fa. against one J/enr^e, 

the registered owner, and sold to the defendant; hut 

the legal title as not forniall) irnnsferced to him till 

the beginningof the present year. He took possesion 

of her after the purchase; and on the 4th of February 

180(i, he entered into an agreement nith Walker, the 

Captain, to let him the.ship for thrt*e years, to ^ used 

and employed by him a-s he should think proper* at 

the rent of 100/, a a ear. The Defendant interfered 

* 

no more in the management o/ the ship, and the'pro¬ 
visions aird stores in question were or^/ed by an 
agent of Walker, the* captain, while he nas*it)i pos¬ 
session of her under the agreement. 


i 


MonAiy, 

Dectiiibcr 10* 
♦ 


The defemlaut 
purchased a ship 
taken in exetu- 
CioQ under a 
fa. in the yeae 
1805; hut th« 
legal title was 
not regularly 
<r^n‘^ferred lo 

Iff 1806 he en¬ 
tered into an 
Qgrcemerif w ith 
the captain toh t 
liiiii the ship for 
three >carsal a 
certain yearly 
rent, and In no 
way iiitcrfered 
H Uh the monago- 
meotof the ship 
aflerviards. 
lleld^hnt the 
d«‘f«imut \\u4 
notdiahle for 
storcK Mipplied to 
the ship dm log 
the tbive jeaiK, 
by onttrn^au 
agent of the 
faptaitt* 


Lord 
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Lord ELLKNnoKouGii of opinion, that wnJcr 
those circuinbtanQCs the action conhf not be niain- 
tainecl. 'Che defendant wa.s. not documentary owner 
when the provisions and stores were snpplied; dur¬ 
ing the three ^.t'ars for vyhicli the ship was let, the 
relatkm of prineipa! and agent did not subsist be¬ 
tween him and th<- raptaiu, and 4he credit must be 
tuken to have been given to (rii/Aer only. 

.PiamtifF nonsuited. 

fn the ensuing term an application ,was made for 
H new trial; but the Court refus<'<l a rule to shew 
cause, being of opinion, that the relation of owner 
and master did not subsist between the defendant 
and V'alker when the stores were supplied ; that 
Walker v\as in no sense the defendant's servant, and 
could have no authority from him to order the stores; 
and that the ( ase of a ship being liifed for a definite 
period, is different from the chartering luTfor a voy¬ 
age, wlnl^rc the master is always appointed by the 
owner. 

/W/i and llicluirdson for lh(“ plaintiff. 

Scarlett for the Defendant. ' 

< 

[ \(»or(siC', TTiffisaoU 


into. 


j. 


'i'hc cases upon this s«t>- Icjo v, Wbeclcrj ,^’owp. 143* 
jcctwhich'vvlllbefaoudsoTncwhat Kieh r. Coe^ Cowp. 636. Jame^ 
contradictory. Vide Parish v. Jones^ 3 Esp* N. P. Cas. 27. 
V. CravY ford. Stra. 12^1. Val- 


WILLIAMS. 
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Williams v. Sills. 


Tuesday* Be* 
cember 11* 


» 

^^OVENANT for not keeping premises in repair. 

Pleas, 1. Performance. 2. Licence. 

For the purpose of shewing the words of the cove¬ 
nant more fully than they were stated in the declara¬ 
tion, the plamtili’s counsel put in the eleed, which 
they contended they had right to read without prov¬ 
ing it by the subscribing witness, there being no plea 
of non est factum. 


I f the pUintiff 
declares upon a 
deed, and there 
IS 110 plea of non 
tit factum s still 
if at the trial be 
would read any 
paitof the deed 
which IS notup« 
on the record, he 
muM prove il by 

the att^Bting 
witness in the 
usual w ay. 


Lord Elllsborough. The defendant by refrain- 
mg from the plea of non est factum, has only admitted 
hO much of the deed as is expanded upon the record; 
and if the jilaintiff would a* ail himself of any other 
part of the deed, he must prove it by the attesting 
wdtne&s in the common way. 1 know net at present 
that (he instrument produced was ever exerted by 
tlu' defendant, altliough it partly agrees witli that 
which the plaintiff had declared upon. 

The })Iamtiff had a verdict. 


Park and Pend for the plaintiff. 
Gaselcc for the defendant. 


[Attornirc, i?ait?insnn audl Foulkes,\ 

•« 

. . ■■ .WI..PWP 11 ■■■■.■ 




, yifk Ilodgidnson v. Marsden, ante I’il. 
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Oc- 

CCmbei Jl- 

Yn an indenture 
of Uatfe Hitb .1 
elanse nt rc*eii« 
irVy tlierc is a 
Ifenfrat eovenant 

on die p<irt«if ttio 
tenant t** keep 
the premi*tec in 
repair; and it is 
furthcediputatLd 
by an indepen¬ 
dent covinanty 
that the tiiuut 
within rhiee 
mnnlhytroin 
Oolae Ut 
served upon him 
by (hi landlord 
shall rep iir all 
detei (sspecihid 
to ih' notice. 

The 1 indlord 
after sen injr him 
tvith a noticey 
may tuthtn the 
three monthg 
hnii}; an r|rcl- 
Aient ai^aiUHt 
liini for a hiea^Ii 
ot tlieieJi ral 
eoycnaut to re- 


Roc ex. d. Goatly v, Pai\c. 

llj^JECTlVIENT for a house in Fetter Lane ou the 
fojfeiture of‘a lease. The demise %\as hud ou 
the 2d of October last. v^s 


By indenture bearing date 28tli Auaust Ifihth 
Goaily, let' the premises to Pamf for twenty -one 
Years, and Paine covenanted to keep them in rejum 
during tlie term: it was likewise provided, “ that it 
“ should be lawful for Goatly, and his surveyor, 
“ with workmen, twice in every year duriu” the 
“ said terni at seasonable times to enter the said 
“ premis(>s to view the defects?, and of all <lefeets 
“ there? found to leave notice at the saiel premines for 
“ the amcjidrnont there6f, aud that Paine should, 
“ within three mouths after such notice, repair all 
“ such defej'ts of which such ndtico should have 
“ been^iveu.” The indenture contained tin* usual 
clauses re-(utr\. 


It was proved that the premises were outof rtpair 
on the day of tlie demise. The detence was rested 
upon theetlect of a notice, in the following form, 
which ha<l been sent by the Irsspr oi the plaintiff ^ 
the defendaufou the 10th of September precf dm ' 


»• 


“ In pnrfsuance of a certain indenture of lease hear- 
“ jug dut/^ 20th August* 100.0, made, &c. l.'do her^bj*^ 
“ give notice aud reijuiro you forthwith at yonrlSNvat 
“ proper costs and charges, to put the premises de- 
“ tjiised by the said indenture of lease, every 

“ pji^t 


5 


1 
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part thereof into good and substantial repair, 
“ agreoabh' to the covenant on your part and behalf 
contained in the said indenture of lease.” 

It was contended, that tlie lfs.sor of the jdaintitT 
having given this notic(‘, could not bring his eject¬ 
ment till tliree nionlhs had expired. 



GoereCY 

V. 

Paine, 


Lord Ellcnborough. —Tfieindenture contains a 
general covenant to keep the [)reaiises in repair. l>y 
brea<'h of this, the lease was forfeited, and the no¬ 
tice was no waiver of the forfeiture. 


The lessor of the pluintitf had a verdict. 


Park and-for the lessor of the ])Uiinlitr. 

t 

Gimie^ for the defendant. 

[Attornies, JotPs and • 


Ingram Jn.A. 


Friday, Dec<*m« 
ber i I. 


ni ^HIS was an action against a carpet-maimfac- i*> nn artmnfor 

JL* ./. .II- . » ■ n . not deliveiiiig 

tnreivtor not delivering a quantity of carpeting ru'«s nwtioby 
which he had iilade fo» the plaintiff. ' lie puInulTiif’'^ 

^ pursuanct* of 

an ordt*s a 

m'^morannum w writing ordering the 2;ao(l^9 but not proving the contract between the patties, may 
be read ine^idencc wttliouta stamp* 

VoL. IJ. M 111 It 
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Inouam 

Lla. 


It ;ip|*{-arr(l that vvIkmi the phuiitiit’ ■vvmt to ordei* 
theearpetin^' he \vi;ote < 1 (avii upon a ^!i])of paper h t’t 
A^ith the (Ureiiclaiit a inemoranduni in tlu^ followinjj 
form: 

€ 


B Pieces, l)od\ Idack and crimson, 2 IB. 

“ -1 Ditto, Ixu'dcr tlitlo, half jard Avide. 

John Jn:?raui, 

“ 2t), C'itylioad, IBlh (October 1 BOB. ' 


Parfe fur the (h'fcndanl, objccbal to tliis ])a])cr 

* 

licint? read, as it had nostani|». 'I’ht* contract niimt 
])e coiisiden'd cAccutoiv, or it was void unth r th<‘ 
statute of frauds, there bc'iuif noiuciuorandniu in u rit • 
ing sigiu'd ])\ tlie party to be charged (o). But if tl>e 
iroods AAcre not tlicn made, the agnement <lid not 
roiuo within llir (*,\c(‘|)liou ni* the ^Uunp act wjtli 
bjx ctto waiH’^, and nu rcliainlizi .s, aiidconld 

not be receited in ctidenee without a ,-.tain[) (h). 

MaKryut, contra, contend* d that this paper wa.s 
not an agri einent, lint a mere order. It A\as not 
signed !»} thi'partu's; it fixed no price for flie goorls; 
and it contained no stijudation as to Avhen or how 
they should be delivered. It was ineiely ofi’ered to 
shew that sucli yooiis were ordered by the plaintiff 
Jrom the defendant, and otlier evidence vvoidd prove 


(«) 29 Car. 2. c. 3. s. 17. Towers, p. Osborne, StW. 506. 

(/») Biivfon n. iicdal, J JEasl, OUJ/ U addiiigton p. Bumow, 
2 Dos. and Pul. 452. ‘ 


tliat 
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that tlic <h‘lVudaii( ac cepted the order, and made 
the c^oods for the plaititi/f, hut that upon a rise of 
jmces In* refui5(*d to deliver them. 

Lord Ellkn noKoLCiii was of opinion the* paper 
was evidenee without a stamp,—and 


1810. 



J.N&aVM 


V. 

Elv. 


The plamlitf had a verdiei'j 
Marryid and Holland for tin* j)laintifl'. 
Park and Imwcs for tlie d(*fendant. 

fAttoinie*-, LniUou anri Cannori^'l 



IKssr.TT e, C'OLMs. 


F^itia^, Dcc<*nn 
Ih r 1 


T HIS was an action oct the warranty of a horse, a*,.„ ot 

Ul)M>UU(li)l SH Iti 

hotbi f unit »■> it 

Jt was proved, (liat tho liorsc* heina; put to hard i>"'- 

I ’ ^ i (rrd fiolii »(Mue 

work ah'vv days after In* was purchased, lie turned '.rm- 

• , ' . , , gaiui Ut foil. 

(ult to he a roarer; and a rjnestiou arose, whether 
roartni>- constitutes u/nsoundncis * 

O 


Ijord Ellcmvorouoh.—I t has been lield by\ery 

liigh authority («), that roarliiL'' is not necessarily un- 

* 

soundness 7 and I entirely concur in that opinion. If 


(a) Sir James Mansfield, C. J. 

M m ‘2 * 


the 
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1610, 

I— -y-*— 

JjAsirrT 

p. 

Coins. 


Ihe horse emith a loud uoise, whirh is offensive to 
the ear, merely from a bad habit which he has con¬ 
tracted, or from any cause which does not interfere 
with his general 'iicidth or muscular powers, he is 
still to be considered a sound horse. On the other 
band, if tlie roaring proceeds from any disease or 
organic inhrmily which renders him incapable of 
performing the usual iunctions of 'a horse, then it 
docs constitute nnsounduess. '^I he plaintiff has not 
done enough in sheu ing that this horse was a roarer. 
To prove a breach of the warranty, he must gc^ou 
to shew that the roaring was symptomatic of disease. 


The defendant had a verdict. 


Marryal and Campbell for the plaintiff. 
Park and Laiecs for the defendant. 


[AllorniCf, EmjJion aiul Tucke\\‘\ 


Q. as to tliruhhes-jSj^llnU^ ami ^ rinary su*'gcons c.xanuncd were 
quidcUiiif? There lia\e been sc- fco contradictory) that it was iiu- 
Tcral trials lalcly in n hich it was possible for the court to lay down 
debated whether these consfi- any general rule upon the sub- 
tutc uusouudncss ; but the opi- ject,* ride Garment v* BarrSj 
tiibns of the farriers and vtte^ 2 lisp. N# P. C. 673. 


Bat- 
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Batchellor and another v. Salmon. 

was an action on a written indemnity given 
by the defendant to the plaintifls,, under the 
following circumstances: 

There had ^been a levy upon the goods of one 
Harris, at the suit of one Breahspeare, for uhoiu 
theplaintitls wercattornies. A doubt arising wlutl'cr 
Hams had not eoniniitted an act of bankruptcy be¬ 
fore tin* execution, tin' sheriff would not pay ever the 
money le\ied witly^ut an indeninitj. In considera¬ 
tion that the plaintiffs w'ould indemnify tite shejiti* 
the defendant then undertook to indeiuwify tlu'in.— 
Tlie money Avas a<'cordingly paiti oa er to Break- 
speat e; but an action of (rover was afterwards bcougljt 
against the ''heritf by Harris's assignees, and the 
present plaintitls were objigod to pay the amount of 
the sum levied, together with costs. 


S livr liy^ 

A Mul dtfJ tfed 
1 Ills *0 Ihe 
s It nrl 

c > II A .k> be 
litsitn d ui 
pitMd 

r<* lull!t*ie 

iiidivi II it hy • 

V liO vt 
i »!l t>f 
iity 

Mitt a the Mnl 
Ib&uetla 


The declaration stated, that suctl out 

a certain writ of our Lord the King, called a Jieri 
J'acias, directed to Christopher Smith, Esquire, and 

Si)' Richard Phillips, Knight^ sheriff of Middlesex,'' 

• • 

The writ produced* was a fi. fa. in the common 
form, adtfiressed to the sheriffofil/i'dd/cm* generally. 


Mm3 


Park 
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L. 



JiArciiEL- 


roii 

aud another 


Salmon'. 


An action 
br<;u^5littorera\cr 
a particular ^tnu 
uf may 

bit dcM'iil)C(l in 
picadtng as an 
action for the 
•• recovering of 
the .>aid sum 
iif ii)onc>/’ 
aitliou^li ill toriii 
it H'a» an nctiuit 
o\' trover* 


Park objected that this was a variaiKM*; but Lord 
Ellknbokouoh ln?ld, liiatas Chrislopkcr Smiihmid 
Sir Richard Phillips were ia rt^ality slierifi'oi‘Mid¬ 
dlesex at the time, the writ uiij^ht bealh ged to have 
beeu directed to tlieiji by uatiie. 


Tlie declaratioa afterwards went on to state, that 
ia Michaelmas tena, ia the 4Bth ytiar, &c. a certain 
action was ])rosecuted at Wc^staiiaster, by cerliiin 
])Crsons against the said Christopher Smith and Sir 
Richard Phillips, as such sherid’as aforesaid, I'orthe 
recovery of the said sum of luiunw so .paid a.s afore¬ 
said (viz. the inovK'v levieil nj)on the goods of Harris, 
the bankrupt.) 


The evidence was, that an action of trnrer had 
been brought by Harris’s a.ssiga<if*s for converting 
the goods. 

Park conteixled that the action <lescribed in the 
<leclauation was an action for money hetd and receire.d; 
and that the real action being trover, this was a fa¬ 
tal variance. . 

Lord ELLKNBOR()U(iH.—An action of trover was 
brought “ for the recovery of the sairl sum of money 
so j)aifl as aforesaid.” The recovery of tin; money is 
.stated in the declaration as the object r)f tin* actiop, 
and the means employ ed was an actiou of trover.— 
There is here no incongruity. 

I 

The plaintids liad‘a verdict. 
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Tn thr ensilin'^ term Park moved for a new trial 
oil account of a mi>!.direction on both these points : 
hut the court thought there was no variance, and re¬ 
fused a rule to shew cause. « 

• » 

JcLijU and Puller for tlio plaintith' 

Park for the defendant. . 


Eir( n\Y r. BmlfV. 


CTION ai;uinst the drawer of a hill of exchange 
acce])ted bv one I)and Jlardy. 

At eight ill tin ('veiling of the d.iv the hill hecanie 
due, it was pri''( nted .it the house' ini'iitioiiLd on the 
face of it as the dra^i'c's [ilaee of n sidem (', W’hc'ii 
the answer gi\('n hj .i person who canu' to the door 
was, that iVlr. Ihudy had become bankrupt, and re- 
moved into another (juartei of the town. —On tlic pari 
of tilt' defendant!it w^as pro\ed that he had a person 
stationed at this house for tlie puipose of taking up 
the hill, fromjiine in the morning till four in the af¬ 
ternoon, hut that no oiu' prestnited it during that 
lime; aiuUthe point was strenuously argued, that a 
jircsenfment so late j\,s eight in the e\<aii»g was in- 
i^uthojenHo charge the drawer. 


1810. 

t——.y,—_J 

B-VTCHEt- 

I.OK 

and anorher 

i). 

Salmo.v. 


MondrtA, 

Dtu n. 

T he proscnf- 
incntut *111111 of 
e\< hjoi?! ioi 
p nmdtt iMbe 
Jioiist» ot j »i< r- 

ib Liif It 

til liOiiilttn, It 

S 0 cli»< k in the 
tvtnin ot tho 
d ly it bt (on » s 
Mtllii leut 
to (it iiu( tiii 
tiruwci. 


M m 4 


l.ord 
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BAUCi.AV 

ZK 

Baijuly, 


Lord Ellen BOROUGH. —I tliink this presentment 
sufficient. A coarnion trader is diflerent from ban¬ 
kers, and has not any peculiar hours for payijig or 
receiving’ money. , If the presentment had ]»een dur¬ 
ing the hoiH’s of rest^it would have been altogether 
unavailing; but eight in the evening cannot be consi- 
dered an unseasonable hour for demanding payment 
at the house of a private merchant w,ho has accepted 

a bill. 

•• 

The plaintiff had a verdict. 

J^ar/c and Litlledale for the plaintiff- 

M 

Topping and WiUiams for the defendant. 

[Attoniies, Q'opcr and £?/«.] 


If a bill is accepted payable ia London after 6 oVtock ia the 
at a banker’s it must be present- evening, has been hold to be too 
cd there for payment w'dhin the late, and insulVicient to charge 
iis'uaJ banking hours at the place thodrancr. Parker Gordon^ 
■\vhorc tiu! banker resides. Pie- 7Last, 3^5, 
se»tn>cnt of a bill at a bankur's 


Burcon 
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Buroon V. Sharpe and otliers. 


was ail action for freight and demurrage, 
on a memoranduin for a clmrter—in a voyage 
from London to Buenos A^rqs and back. 


When the ship arrived in flie river Plnla, it whs 
found thaty?«<?An>^^^m had been recaptured by the 
Spaniards, aud she went to Monte. Video. There 
li('r outward cargo was unloaded and accepted by 
G. Dyson, one of the ilefonants, who was upon the 
spot, and desired she might wait a certain number 
of days for a return cargo, which finally could not 
be procured for ht'r. The plainti/l' contended, that 
Monte Video hail, under these circumstances, been 
substituted iovIhienos Ayres, and that the defendants 
were liable in the same manner as if the agreement 
had on his part been performed as it stood in the 
written memorandum. 


Lord Ellenborougii. —Who represented 
in this substitution ? 

The plaintiff’s counsel contended, that the cap- 
lain had sufficient authority for that purpose. 

Lord Eelenborough. —The captain was captain 
for the voyage origimdly agreed upou,4n9(}’ou which 
the viisset sailed from England. Every thing out of 

that 


MondaTv 
Dec. 17 . 

The captain o£ 
a ship has no 
autlur(t> os 
6iuh, t»»aj,neto 
the substitution 
ot sinoiht r 

itr thr pl.icn 
ol 011 < 
upon h(luei.n 

the fuMglitciH of 
IhcHhtp 111 1 ng- 
Ltcd, and on 
which he hat* 
sailed to a fo* 
rtigu cotuiiry* 


• 10 
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^ as captain. As such he had no power tochangcthat 
licncow y(,y.jgg iiHolhcr. The person who is intrusted 

Shakpe with the command of a shij) may l>e vested with a 

and others, complete coiitroul asdo her employment and desti¬ 
nation ; but tliis is supt'rindueed upon his autlmrity 
as captain; and to shew that the captain in this case 
could do away the contract entered into by the owner 
and conclude a fresh contract binding on both par- 
lies, you must go farther than merely proving that 
he w as captain of the ship. 

The cause w'as afterwards referred. 

Parle, Marryut and Ricltardsou for the plaintiff, 

The Allorne^-Gciieral and Tojqihigiox the defen-* 
daut. 

( 

[Attomics, and hamh*^ 


JjtiiGax 


Tuesday, 
Dec. 18. 


IIODOSON V. DavICS. 


If goods Id the w US ail action for not delivering tobacco 

arc^soiddefendant to the plaintiff, through 


ure sold by a 
broker, to be 
paid by a bill of 
e<change, the 
vendor lias a 
right, within a 
reasonable time 
if he Jti laot sti- 


the medium of ahroker,—20 hogsheads of which wi're 
to be paid by hillul licomimihs, and the remaining 20 
by bill al four months, lidding two months' interest. 


tisded with the siifficieQcy of the purchaser, to annul the contract* But tlie vendorjtmst intimate 
his dissent as soon^as he has hud an opportunity to Impure into the solvency of the purchaRer.—rive 
days considered tbo tong a period for this purpose. 

The 
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Tiu! defence priiici|)ally relied upon was, that tlic 
defendant iiad not ratitied the contract entered into 
by the bi oker. On the 7th of .July IHOO, the broker 
liavinn- the usual authority from l^olh jiarties wrote 
out the bought and .sold note, and sent a copy to 
each of them. I'he defendant made no objection till 
ti\t; days after, when he was called upon to deliver 
the tobacco. IJe then said Jic did not approve t)f 
the snflieieiicy of the plaintitF, and refused to perform 
the contract. 


1810. 


ilODUSUN 

V. 

Haxks, 


The counsel for the defendant contended, that the 
])erson who sells snoods by a broker, ri'serves to 
himself the power of ratifying- or rj'jectiug the con¬ 
tract, as he shall be satistied M’ith the credit of the 
purchaser ;—and offered So prove that such i.s the 
usage of trade in flie city of London. 


Lord Ell F.NBOROUGH was at first r-alher iindined 
to think, that the contract conchided by the broker 
must he. ab.solate, unless his authority was fiiniti'll 
by writing, of which the purchaser Jiad notice. But, - • 


The gentlemen of the special jury salTfTlhat un¬ 
less the uanie of* the purchaser hud been previously 
communicated to the seller, if the payment is to he 
by^ bill, the seller is always understood to reserve to 
himself the power of disap|>rovino- of the sufficiency 
of the purpljaser, and annulling-the contract. 


f.ord Kllenuorough allowed that thi.s usage was 
reasouuhle and valid. But he clearly thought that the 

t» , rije(-tiou 
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Hodgson 

V. 

Davici* ^ 


If it is stated 
nerallv m n 
bought and sold » 
note that the 
^fiods arc to be 
j>a»d “ billyh 
evidence cannot 
be received to 
slitiw, thitl bif hill 
is meant an ap^ 
p\o\3td bill: and 
8tmbi(^ that an 
appiovtd bill IS 
a bill to hioli 
theie iv no rca-* 
soniatile ohjec« 
tion, and that 
<nif;h( to bo ap¬ 
proved* 


rpj«^ctiou must'be iutiinatcd soon as tlie seller basr 
bad time to inquire into the solvency of the pur¬ 
chaser. Imvc (lays seemed to him a longer period 
than the exigency of commerce would permit.— 
However, he h ft it t() the jury to say, whetheritwas 
according to usual commercial ])ractice, to reject a 
contract so long after it had been entered into. 

♦ 4 ' ♦» 

The jury, without any hesitation, found for the 
pkiiiitltt'. 


The plaintiff proved that he had tendered his ou n 
ac(ieptances in payment of the tobacco. 

Park at first offered fo rail witnesses to prove, 
that hy hill is meant an approved hill, and that the 
seller is not hound to deliver the goods unless he ap¬ 
proves <jf the bill offered in payment hy the purchaser. 

' Loril Ellenborough. —I cannot receive this evi¬ 
dence. Tiny contract must speak for itself. Even 
if the phrase hill were introduced, I think 

it could only mean a bill to which no reasonable 
chjectiop could be made, and which ought to he ap¬ 
proved. To allow the seller in an arbitrary manner 
to repudiate the hill, would be to enable him, ac¬ 
cording to his interest or caprirr*, to .annul a con¬ 
tract by which the purchaser is absolutely bound. 

• t * 

The Attorney General^ HJarryatf, and Gurney^ for 
tlie plaintiff. 


Park' 
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Park and Abbott fo» the defendant. 


J 810 . 


I 

[ Atlornics, CroKHtr aad Lt%ati ] lIoDGSOH 

---—,-—----- I^Datiss. 

Although thf* power of a hra* (lit* * Willes 406. 3 Bos. & PuK 
IS thus liiiutciJ, bci'tns 489. But a stuclfc-broker c^n 

ill al ou^es to bo authoiUcd to in do ca^c sell stock on credit^ 
make an absolute ^alc of the without a. special authority, 
goodft of his pijncipal upon ire- 1 Camp. 258* 


» 



De.Graves V. Smith. 


Wednesday, 
Dec. ID. 


npHIS was an aclion for a falt?e and deceitful re- pnfJnj"!"*!} 
I)re^en^atioll of the credit and circnnistances of ‘">'"6 the 

• . , , tIIIuiiiManies of 

one W. Rye, whercbv the plaintifl’had bt'cn induced C, A cannot 

^ ’ iiiaiuliinunac* 

to trust nuu, and nad lost a large sum oi money. iioti aj<aiiisl H. 

foi ii Ofccitful 
n prrwiiiation 

The plaintiff is a whole'<ale linen draper, Tlie ui»-"<>»'>‘wb- 

* . , ^1 **" , . if C pajs 

defendant and Rye were in partnership as retail li- a lor (lie goiuK 
lien drapers, but had separateit shortly before the continiplatioa (o 
representation in question. On the 7th of Decern- p,','. . r.ii 

ber 1808, Rye wished to purchase goods frOin the 
pluiiitifl' to the value of 42/. and referred hirti to the ^'1''’ " 
defendant* as to his credit. The plaintiff accord- ‘"-mm-'I «•>- 

* frcq'iienilv » 

ingly interrogated th« defendant npo*.4k5?-subject, ^wn.ifMud 

cnfnm< d n\ H 
tthethfi C v\u3 

worthy to be trusted as a general customer, or if there bad bees soy conspiracy between B and C to 
theat A by paying for the fifbt pared of goods. 

. without 
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Ue G.tlVKS 
V, 

Smith, 


Avitiioiit incntiouinf^ tlio rjiumtity of goods then to he 
sold to Ri/(>, or any particular mode of dc,aling to ho 
ostablishod between them. TJie defendant said, 
had oiu'e b/ the concern, near 7000/. I should 
still lend him I, •'iOO/. on his own security ; and J con¬ 
sider him a very honest man, and trust worthy.” 


The plaintilf accordingly let l\i/e have the goods, 
o!id went on dealing with him till the Idth of Au- 
grtstTOOJ), having furnished hhn with goods during 
that tinie to the value of .317/. 10s. iJd, Ji^e paid 
for the first two parcels which h<* had, but at the 
elo.se of the account he owed 24*2/, He then became 
insolvent; and it appeared that, within the defen¬ 
dant's know ledge, his alfairs were in an cndiarrasscd 
state at the time of the njpresentation. 


Park, for the defendant, contended, that under 
these circuihstama'S the action could not be main¬ 
tained. The loss of which the plaintitf complaim;<l 
had noi, arisen from the defi'iidant’s representation, 
but from the plaintilFs own negligence: for the goods 
furnished on the faith of the representation, the 
plaintid'bed been regularly paid. If In* was to go 
on dealing withi^^c, ho should hav,e made fresh in- 
r(iiiries concerning his solvency. Omitting to do 
so, he acted upon his own opinion. A rcjiresenta- 
tionoftiiis sort never couhl be allowed to operate as 
a perpetual guarantie., 


centra, relied iipoh Hutchinson lieiiy 
1 Vaunt. 553, in w'bieh it was lield, that if A make 
an inquiry of li as to the circumstances of C witli 
, • respec t 
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vospcct to opeiiino- an account Avilli him as* a general 
customer, and li fraudulently misAvpresents tiiem, 
ill consequence of which A sells C goods from time 
t(< time, and is afterwards a loser hy him, an action 
lies for the deceit, nltiiougli the* buyer pays for the 
lirst parcel of goods, on the purchase of wliich the 


n'li rence was made. IIcatii J. there remarkeil, tluit 
if the action could be at all maintained, it would be 
very iacniivenient to limit it to the g^mtis l:rst sup¬ 
plied ; for he had seen many instances ol'conspiracy 
to defraud tradesmen, in wliich the* goods lir^t deli- 
Aered AVere always punctually p.ud for; and Mans- 
riETU) (J. J. declared that he lhoui;ht it reasonable 
to make the defendant answerable for tlii^crodit gi¬ 
ven to tin' third person on the faith of his represen¬ 
tation, fuoAided it was not carried to an unreasona¬ 
ble extent, and was’confined to a reasonable time.— 
Here the credit gTven by the plaintitf Jlye was 
reasonable both as to time and extent, and w'as a 
direct conseijnenco of the representation. That be¬ 
ing false and deceitful, the di'fendant ought there¬ 
fore, to make good the loss which had thereby arisen 
to the plaiiitifi". 


1810. 



Dj. Gnxsiii 



Suixa. 


Lord EnLF-MJOKouqn. In the case in the Com¬ 
mon Pleas, the plaintitf had stated to the defendant, 
that Young, the third jicrson, Avas about to open an 
acimunt Avith him as a general customer. On that 
ground tho ^defendant might he liable for any loss 
Avhicli arose to the plointitl'froin subs«g,'AA?irt deal¬ 
ings, Avithia a reasonable time. But to say that in 
ordinary oases of this sort, the person Avho gives a 

* representation 
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Ur (iKAVLj 

t’. 

Smith. 


rf'prpwntation of the credit of a third person, shall 
be liable for ollu ji' j)iucels of ^oods afterwards fur¬ 
nished to him, would be to make the representation 
a continuing' guaraulie, and to repeal the statute of 
frauds. When cases,appear of a conspiracy to cheat 
a tratlesman by means of paying him for one parcel 
of goods, they will be del> rmin<Ml by their own pecu¬ 
liar eirciuMsiaiw'f- jNotliiug of that kind La" been 
provi'fl here, i lie observations of (he leariu'd judge,:' 
in ih(tc/njisou v. lU’il, must be conlined to the case 
then in judgment befort' titein. The plaintitf having 
been paid (m twoparerds of goods furnished after the 
representation, has lailed to shew that In? lias sus¬ 
tained any, loss by reason of the detendaiit’s deceit, 
and must therefore be 

" Nonsuited. 

1 

§ 

Topjnng Gleed for the jilaiwtiff. 


Park'Awd Laives for the defendant. 


[Attornics, Foxitlics anti 7\ich:r,'\ 
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Rickford and others v. Ridge. 

t 

'TS^ONEY had and receivetJ to recover ])a<;k a 
sum of .‘100/. paid by tlie plnintifts to the defen¬ 
dant under the following: circurnsiatices. 

« 

Theplaintilisan'barikers niAt/lesbitn/ in (hecounty 
of liucldnffhatn. At noon on the iOih dav of .lune 
last, the defendant asked them to cash for him a 
r’iicque, dated On tlie 11th of lla; .sanieinont!i, drawn 
l)y Mingay, Nott 4‘ f-'O. salesmen iii Smithueld, on 
Smith, Payne ij- Co, bankers in ll'.e ci(v of London. 
The plaintifl's gave him country notes for the amount, 
whieli were duly paid, 'rho post h'aves Aylesbury 
at. six in the evening. The plaintiffs did not send off 
the cheque by the-post of the 13th, but by a coach 
which started at eight o'clock in the inornin^of the 
!4th. It was directed to Praed Co. bankers in 
J’leet Street, tin- idaintitfs’ agents in town, who re-* 
eeive<l it In-tweeii thn'o and four in the aftermam of 
the same deqv. Tin y pres<'nled it for payment about 
1 r in the forenoon of the lotli, wlanj the dfiswer was, 
“ 1\o effects — nfust see the drawers.” Miuii'au. 
Nott and Co. paid at tlnar ow n counter till four on 
the loth; hut no application w'as made to them to 
pay this chefjue. INotico of its dishonour was given 
to the defendant on the Idtli. *The clerks of Praed 
and Co. stated, that Inyd the che([ne argy^'d-i»y post 
on the forouoon of the 14th, they should not have 
presented it before the loth. They send out cheques 
VoL. 11 , N n . and 


ThurSiiIay^ 

Uerciiibcr 

* 

A Banker in 
JfOadoti who 
receive'- a 
i IfciMjue by (he 
j^eiu^ral post, is 
not boiiin) (o 
jnesentitforpay- 
Jiienttill tliefol- 
lowiHg day. 
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KUKf’OKI) 

aiiO Utiiers 
lliyCiE. 


aii<l bills for payment only once a clay; and as tliis 
is gciserally bci()ij,! hiter>* by the ])Ost an* delhen'd, 
clie(jiu's and bills contained in sucli le<»t ;s remain 
M'ith them till the tcllouiny’moiniog. Clerhsfrojn 
other bankers in Fleet Street, svore that this is ac¬ 
cording to the manner in which they carry on busi¬ 
ness in that part of the town. 

* 

A Gentleman of the special jury'observed (an it 

i 

■svascju both allowetl to bo so) tliat the praoiice 
is (li/)orontui(h all Londonliankors t*ast of SL 
w lio |)res('nt for jniyment all cheques^ and bills tin; 
very same day they receive them hy the post. 


The Alio 7 ’ 7 tr>/ (Jc7ic7'al, for the plaintitFs, insisted 
that they were not hofind to send otl this cheque to 
London sooner than hyfhe post of the 14(h, the day 
after they received it. The transmitting of a eh(*qne 
from the country, he compared *to giving notice of 
tliedishonour of a bill of exchange. For both pur¬ 
poses* the party has a day, without reference to the 
exact hour when he himselt receives the cheque or 
the notice. JJtit even supposing that the plaintiffs 
should.jy gnlarly have sent the cheque by post on 
the 13th, if they meant to make use of that convey¬ 
ance, still all due diligence hod been used with r'e- 
s])ect to the clieque, as it was preseiit(*d for payment 
as soon as it would otherwise have been by the 


usage of the hankers m Fleet Sln‘et, which I'niist he 
considered reasonable and consistent with the law 


of merctiSTit-..-; 


* 


Park for the defeiidaut, denied that tlic plaintiffs 

Merc 
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were at liberty to keep the <;heque at Aylesbury till 
six in tlieemiiijg ofthe 1 Ith, wht'ijthey could, with¬ 
out the slightest difficulty or incouveiiicnce, have 
dispatched it the same hour the day before; ami he 
contended, that if Prued Co. had received tlu^ 
clieque by ])Ost on the 14th, they would have been 
iiound to have jireseiited it for payment the same 
day, as much as if they lived jii the heart of the city, 
i,' " likewise objected that the cheque had not been 
( i'.iried lu Min gay, Noli tj’ Co. outlie loth, aeeorc?- 
iiig to the answer given ntSinit/i, PaineCo.'s, as in 
that case it would no doubt have been paid. 


Jjord Ellenborough. —The holder of a cheque is 
not bound to give notice of its dishonour to the 
drawer for the purpose of charging the person from 
whom he received it. He dbes enough if he jiri'sents 
it with due diligence to the liankers on whom it is 
drawn, and gives flue notice of its dishonour to those 
only against whom he seeks his remedy. The ques¬ 
tion here is, whether if the cheque had arrived by 
post on the 14th, the bankers were bound to present 
it for payment the same day ? This must be decided 
by the law-merchant. 1 can not hear of anvi^rbi- 
trary distinction between one part of flic city ami 
another. It is not coyipctent to bankers to lay down 
one rule for the eastward of St. Paul’s and another 
for the westward. They may as well fix upon St. 
Peter’s at Roipe. It is always to be considered, 
whether luider the circumstances of the case the 
cheque has been presevted with reason!\l.»V> diligence. 
This is wkat the law-merchant requires. The rule 
that the moment a cheque is received by the post, it 

N n 2. should 


1810. 



lllCKFOIlD 

and Others 

I’. 
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RiCKFonn 
and Others 
». 

Ridge. 


t 


should invariably be sent out for payment, would 
be most incoiivenfent and unreasonable. In Liver¬ 
pool, and other great towns, different posts arrive at 
different hours; but it would be impossible to have 
clerks constantly ready to carry out all the bills 
and cheques that may arrive in the courseof the day; 
nor if it were possible, is it requisite that all other 
business being laid aside, parties, should devbte 
themselves to the presenting of cheques. The rule 
to be adopted must be a rule of convenience ; and it 
seems to me to be convenient and reasonable that 
cheques received in the course of one day should be 
presented the next. Is tlxis practice consistent with 
the law-merchant ? It cannot alter it. Bankers 
would be kept in a continual fever if they were obliged 
to send out a cheque the 'moment it is paid in. The 
arrangement mentioned by the plaintiffs’ witnesses 
appears subservient to general corivenience, and not 
contraryto the law-merchant, which merely requires 
chequfs to be presented with reasonable diligence. 


The jury, after some deliberation, found a verdict 
for the plaintiffs. ‘ 




The Attorney-General and Liiiledale for the plain¬ 
tiffs. 


Park and Marryat for the defendant. 


f 

[A(torniei| and Sowir*'} 


1 

4 41 
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Baring v'. V^lx. 


rrliliy^ 

DeceiuberSl« 


was an action on a policy of insurance on 
the Dorothea MargnriUa “ at anti from Rot¬ 
terdam to London, with leave to touch, unload and 
recehe goods at all or any ports, warranted free 
from capture in port." 

» 

The ship, while lying at anchor in Ghorec Ghat, 
about half an English mile from Ghoree, was cap¬ 
tured by a French privateer, which had followed 
her down the Maes from llotterdam. The place 
where she then la,y is an open road, but within the 
head lands which are considered to form the mouth 
of the river Maes. • 

The Attorney-General, for the plaintiff, contended, 
that this case was decided by Broivn v. Tierney, 
1 Taunt. 517, where a ship warranted free from 
capture or seizure in port, being captured in UUHuto 
Roads, it was held that the underwriters were liable. 


A wiiTT'inty in 
a uf in« 

surinci* aga^inst 
i ipturc in po'‘t 
ducb no< pioti'Ct 
tite undet tvriicrs 
trom a loss hup* 
pt'uinff by cap- 
tuic III i pUtc 
vhich IS not 
withiu the li nl(9 
at any port, iiU 
tliou^h It mny 
bo V iihin the 

Jioadlandv at the 
mouth of a ii* 
Tcr, JhMt'fore 
Mht're ft ship m- ^ 
iUK ] fiom Ri/t» 
(trdan to 

and uar* 

“ raiiUd free 
** fioin t.ipture 
“ in poll, ' was 
captured while 
hill,; at anchor 
ttcarOAore}< in 
the nvn Mae^^ 
the undeiw 
were held liable* 


Park, contra, observed, that it did not appear that 
Pillaw Roads had any protection from the land, and 
that that case was therefore iuaipplicable. Here, the 
place where the ship lay wal in the river Maes, and 
she must be taken Jo have been inf a^ p^iEsidia at 
the time.'A ship mast be taken to be in port within 
the mcaniusf of this warranty, unless she were upon 

N n. 3 the 
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J}.\ KING 
V. 

Vaux. 


the open seas. AVliile in a river or huul-loeketlroad, 
.she is exposed to VIk' risks nj^aiiist whieh the niuleiv 

V riters wish to Jinard, and whieh are exet'pted in the 
jjoliey. While the shi|) was Iyiu;j off Ghoree she 
might have been sei/t^d by the Douaniiiers stationed 
in that town. In <‘.iet she was eaptnred l)y a priva*- 
teer that had watelaai lier tVo?n JioLlerdam. She 
was Jiotin a. hai bour vllnn taken ; but a. port and a 
h,arbour are fpiite distinet, and a port freipiently in- 
clu(le.s the mouth of a river or an adjoining roadstead. 

Lord ELTjKNnoROur.ii.—if yon would protect 
yoiirst'If by the warrant}, yon must .shew that the 
ship was in some jjortat the time of the capture.— 
Yon liave given no sueh (“videnee. Yon must make 
the place where she laj iti anelior a port, and no wit¬ 
ness has stated lhatit is within the portof Rotierdani, 
or tlie port pf Ghoree, or any otlieY port. The war¬ 
ranty not having speeifu'd the ]iort of departure, I 
think it is not narrowed to lioltcrdam : but givinu: 
jon tlie benelit of all }K>rts, yon do not prove the 
(■aptnre to have-ljapj)ened in an} port whatsoever. 

Y on. piil^y sh ew^ the spot to lx; w ithin the head-lands 

of a river; nut this is greatly t(.o loose. The ship 
might have been eaptnred by a jirivaiieer that followed 
her from llotterduvi when she was within siglit of 
the English coast, '^riie warrajity seems to guard 
again.st land risk. ’^I’he shij> might be seized by a 
military force while taking in her cargo !•,. and this 
was f>f j)cril again.st w,hich the underwriters 

would not insure. But at any rate, they'lUnst find 
the port in which they say this ve,ssel was anchored 
when the loss took place. 
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The goiitleineii of the special jury said, tlu^y wore 
clearly of opiaiori the ship was not to be considered 
as in port wlu'n she was captured, and innnediatcly 
found a verdict for the plaintiff. . 


1810. 



jjAUlNU 


Vaux. 


In the ousuin" term, an application was niadi; to 
the court fora new trial; hut the rest of tlie court 
agreeing with the CiiiKr JysTicu, a rule to shew 
cause was refusi'd. 


'Vho, Altoniey General, Tojjping and-Pid/er for 
1,he plaintilf.. 

Park and Tathly for tlie defendant. 


Vide Jarman r.*Coapc. post. 



Bull and others v. (Iaustaius. 


riitl.iy, 
Oeceniljcr 21, 


^ B ^HIS was an action bn a policy of insurance on 
the ship Eliza, her freight and -vrargo,' at and 


from Virginia tb a market in Holland or (Jermanv, 
with lea\e to touch at or ofFEalaiouth for orrlers. 


The ship was captured in the English channel b> 
a ErencE jnivateer, and afterwards condemned by 
the court of prizes jjt Paris for not hayin^oii fjoard 
a passport in the form required by the treaty be¬ 
tween b’nince and the United States of America, 

,N n 4 The 


A rrpr^entatinn 
iriadt* to aii> uii- 
It’iuliter ov 
cfjH llic liist on 

»H* policy, LS not 

o l»<* c'on'«idrivd 

< 

Rs made 
.setjucni uiider- 
\>nUTs* 
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and Oihm 
Caustaiks. 


The ship Mas not dc-scribed or warranted in the 
policy to bo of avy particular nation ; but for the 
purpose of showing that the assured were bound by 
a representation that she M as American^ the defou- 
dant’s counsel proposed to prove tliat she had been 
so represented to an nnderMiiter, mIioso name stood 
before the defendant’s, but Mas not the first on the 
I'olicy. 


'Lord Ei-LCNnoRouGir,—This evidence is inad¬ 
missible. It is dillicult to .see on what principle of 
laM a representation to t!u; first iinderwdter is consi¬ 
dered as made to all tiiosc m Iio afterwards nndor- 
M rite the policy. That rule being established, I will 
abide by it ; but I will by no means allow it to be 

i ^ 

extiiuled. You must shew the representation to 
have been made to the first under-'writer on the po¬ 
licy, or to the defendant himself. ,What passed be¬ 
tween the broker and the intermediate underwriters, 
is to be considered merely res inter alios acta. 


The Atlorucy General, Park and I. Warren for 
the plaintilTs. 

Scarlett, Puller and Campbell for Jl;e defendant. 


[Attoniits, UUiu! tint! 


fide Pawsou v. Watson/Cowp, 787. Siackpo\>I v, Simon, 
Paik, 5^2. 6 ed. Marsden r. Reid, 3 flast, 572. 


UoUSt'IELD 
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Bousfield V . Crf.swell, Executor of Whitfield. 


E (lefeiulaiit’s testator was an insurance bro- 
^ ker, and had eflected a policy for the plaintifl' 
where a total los.s had happened. This was an ac¬ 
tion for his not* having duly called upon certain of 
the underwriters, Vho have since become insolvcirf, 
to settle the loss and pay the sums insured by them. 


It appoareJ that Whitfield had been employ^ed as 
a broker to get the policy under-written; but there 
was no evidence to shi*.w that be ought to have called 
U}»on the underwriters to settle and pay, except 
that the policy remained iuTiis hands after the loss 
bad hapj>ened. 


Lord Ellenborough.—I f an insurance broker 
keeps the policy in his hands, he shall be presumed 
to promise, t!)at he will collect the sums due from 
the underwriters upon a loss happening, in tamsi- 
deration of jl^e commission he receives for effej^ting 


the insurance. Here, the testator, if he chose to 
part with his lien, Knight have handed over the po¬ 
licy to the Jissured as soon as it was eflected, and 
his responsibility would llien have been at an end ; 
but as he retained it, be was bound to use all rea¬ 
sonable diligence to bring tlie underwriters to a set¬ 


tlement of the loss, according to tbejjsag^^f trade 
in this re.spect. 



dhere 


/ 

^■atiirday, 
ISuvcinher 22* 

If aii insurance 
broker krij.sa 
poiloy he has 
ollectctl in ins 
haiid.s he u 
bound to 
rraioiiable (iill* 
wenre to pioture 
the uiiderwritm 
to settle and \\iij 
anv loss that 
may happen 
upon it. 
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Bou’^Fieio 

CrtEswrLL, 
E\(icn^)r of 
'VViirniELn. 


'rLerc was a Acr<iirt for the defendant upon the 


menis. 


The- Allorncy General, Blarrijalt, and Gaselee, ft;r 
the plaiiiliif. 

!• 

Parkia\i\ Latves for the defendant. 


[Altornu’^'j /ifchcKon and IVilliamu] 


If an insurance broker livinz 
at a ilisfance from his princiital, 
upon a loss happening, gives him 
credit in account for the money 
duo fioni (he iiiulcrvvritcrs, he 
cannot a consitlerablo time after 
inakc a demand upon him for the 
amount of the sums subscribefJ 
by several of the underwriters 
w ho have become insolvent with- 

r 

out paying. 

J amcso7i andanolherv* Sixain- 
CMk Sittings in M-T.l 809. 
indebifatlifi (Psumpsit to recover 
a sum of from the defend., 
ant, under the following rircum- 
s I a n " T hc-p ’ ai n t i ll's were in¬ 

surance brokers residing at Lcilk 
in Scotland, and had, by orders 
of the defendant, who lived at 
LiverpooU clfccted for him cer¬ 
tain policies of insurance with 
dili'crcnt underwriters at JAilh 
upon the defendant’s ship, bound 
on a voyage frdtu Liverpool (o 
the Baltic, In the course of the 
voyage the shiji was stranded in 


the Orkneys^ and the plaintiffs 
advanced considerable sums of 
money in refitting (he ship and 
preparing her for tlio remainder 
of the voyage- Afterwards, an 
average loss w'as adjusted of 68 
cent, and the plaintiffs, upon 
that adjustment, in the mouth 
of May 1806, transmitted an ac¬ 
count frft'ii Leith to the defend¬ 
ant at Liverpooly de])iting him 
witli their advances, and giving 
liim in leturii credit for (he 
amount of the average loss dee 
from tlie underwriters in Lcilk. 

* The balance of the account so 
rendered, was in favour of the 
plaintiffs ^7C/., which the de- 
fendrnt immediately paid. In 
the month of August following, 
which was the usual time at 
J^itky of settling bctwxen the 
brokers and thc' uiuierwriten, 

• f • 

the plaintiffs called upon the un- 
derhriters for the amount of flic 
average loss; some of them paid, 
others refused upon the ground 

of 



JIICIIAEL^IAS TERM, 51 GEORGE III- 


647 


of insolvency. The sum which 
was not received, amounted to 
3251. and was the subject of the 
present action. Different applU 
calious w**re made by the plain¬ 
tiffs to (he underwriters for pay¬ 
ment, but without effect. Af¬ 
terwards, in August 1808, the 
plaintiffs transmitted another ac¬ 
count to the defendant, in which 
they clainicd to be due to them¬ 
selves this sum of 3251. by rca- 

• 

son of their not being able to re¬ 
ceive It from the underwriters. 

The plaintiffs’ counsel con¬ 
tended, that as they had received 
no del credere commission from 
the defendant to guarantee the 
solvency of the underwriters, and 
as they had endeavoured to col¬ 
lect what was due fPbm them, 
they had a right to recover from 
the defendant that sum for which 
they had before given him credit, 
upon the faith (hat the under, 
writers would pay it. 

On the other hand it was in¬ 
sisted, that the plaintiffs having 
kept their principal ! m \ the dark 
for two years, with respfect to 
fhe state of those underwriters 
who refused to settle the average 
Joss, could not now call upon 
him for the sum in question: and 
the defendant undertook to prove 


that the usage of trade was against 
the demand. 

■Mansficlo C. J. said, flat 
w ithout resorting to usage, which 
might be different at Leith and 
Lonctorij he was of opinion, that 
after so great a lapse of time be¬ 
tween the rendering of the two 
ac^ouij^s, the brokers as betwixt 
themselves and their principal, 
must be presumed cither to hsfve 
received actual payment of the 
average loss from all the under¬ 
writers, or to have settled with 
them in account some way or 
other. For the purpose of re¬ 
covering from the defendant, 
jhey should have apprised him 
in August 1806, of thjc state of 
the underwriters, who, he was 
naturally led tq suppose, had 
settled with (he brokers, and 
their silence had deprived him 
for the space of two yCsirs of all 
opportunity of enforcing the 
policies of assurance. The bro¬ 
ker’s laches was an ansjrcr to 
their demand H'gainst their prin¬ 
cipal, and they must look to the 
underwriters, whom (hey had 
trusted,—Verdict for the de¬ 
fendant. 

Fide Edgar u, Bumpstead 
1 Gamp. 411. 


1810. 

Bousfield 

n. 

CRESWECr,, 
Executor of 
M^lllTFIXLD. 


COMMON 
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COMMQN PLEAS. 


FIRSr SITTINGS AFTER TERM IN J.ONDON. 


Priday, 

JVovember^U. 


J. Moller and T. Moller v. Lambert. 


An action may 
be maintained 
upon a bund ex¬ 
pressed to be pay* 
able to a mer¬ 
cantile firm, by 
the persons who 
actually consti- 
luted the firm 
when the l>oiid 
was cjtecuted. 


CTION on a bottomry bond.pxecuted in Por¬ 
tugal. ' Plea, non est factum. 

, The-boud being read, it appeared that the defen¬ 
dant thereby bound himself to the “ Widow Moller 
and Son.” It was proved, that thp Widow 3IoUer 
had*i> 0 en de^id some years before the execution ot 
the bond, and that the plaintids, he^ sons, have since 
continued to carry on trade under the old'firm. 


Lens, Serjeant, for the defendant, objected, that 
however a bill of exchange or promissory note might 
be given to a mercantile firm,—^in such' a'solemn iii- 
strumeitras a^bond, the namei^ of the obligees must 
be specifically mentioned. > , , 
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Best, contra, maintained that in this respect there 
was no difference between deeds* and simple-con¬ 
tract instruments, and that a bond given to Messrs. 
Childs"' might clearly be sued upon by the members 
of that house. , 

Sir James MansfieldC. J. thought it was enough 
if the plaintiffs were proved to be the perscms meant 
by the Widoiv 3IoUer and Son ; and— 

$ 

They had a verdict accordingly. 

Best, Seijeant, and Reader for the plaintiffs. 

Lens, Serjeant, for the defendant. 


CallaghaV V. Aylett. 

f 


^f^HIS was an action on a bill of exchange, drawn 
by the plaintiff to his own order, upon and ac¬ 
cepted by the defendant; payable at Ramsbottom 
and Co*s, Bankers, London. 


$ 

The ddlflaration statcjfd) that the defendant ac¬ 
cepted the bill, according to the usage aad^biistom 
(ff merchants. 




1810 . 



J. Moller 
and 

T. MatLER 

TJ. 

Lahbsrt. 


If a bill of tx* 
change be ac¬ 
cepted payable 
at a particular 
place, in an ac¬ 
tion against the 
acceptor, the 
plaintiff must 
pro>e that it was 
presented ^lere 
for payment 
when it became 
due* 


The 
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Callaghan 

V. 

Anlett. 


The plaintiff’s counsel proved the defendant’s 
hand-writing as acjneptor of the liill, and there rested 
their case. 

Clayton, Serjeant, for the defendant, objected on 
the authority of Ambrose v. Ilopivood, 2 7'aunl. 01. 
thj^t the plaintiff was bound to prove, that the bill, 
when it became due, had be(ui presented for pay¬ 
ment at Kamsbottoin and Co.’s, banlcers,\vereit was 
made payable. 

Marshall, Serjeant, and E. Latces, contra, con¬ 
tended, that this ivas unnecessary in an action against 
the acceptor. 

Mansfield, C. J. saved the ])oint; and the plaintiff 
had a verdict, subject to'the opinion of the Court of 
C. P. as to the necessity of proving that the bill was 
presented at the l)ankers for payment. 

A rule nisi having been obtained in the ensuing 
term, fdr setting aside the verdict and entering a non¬ 
suit,— 

JtfRr^Aa/Z,,Serjeant, shewed cause. He denied 
the authority of Ambrose v. Hopwood, as that w as in 
reality an action against the 'drawer, and passed 
without argument. In Saunderson v. Judge, 2 H. 
El. 509, it was solemnly detcrmine.d, that if a pro¬ 
missory note be made payable at a particular place, 
this is a mere memorandum, and no part of the con¬ 
tract. T'his ’jjri^^ipic has been invarialily acted 
upon since. In Lyon v. Sundius, 1 Camp. 423, Lord 

14 Lllenborougu 
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Ellen i ORCUciii Et-IJ, Ihut if a bill of exchange be 
acr , 4€(I, nayableat a banker’s, in an action against 
tN ace* p i'ore is no occasion to allege ‘)r prove 
liial ii w i.s iiicd there for ])ayincni ; and in 

Il t/r/ V. i^.rMiiurds, 1 Camp. 425 n. Bayley, J. again 
ruled the same way, in an action on a promissory 
note. At any rate, the Court would not t>r<iev a 
nonsuit to be entered ; but,,at most, would grant a 
new trial, as the plaintiff'might have given evidence 
of ilie consideration under the money counts. ' 

Court (<( j. In Saunih.rfum v. JudgCy the place of 
payment was a mere meinorandiim at the foot or on 
the bark of llie note. The place where tliis bill of 
exchange is made payable, must be considered as 
jiart of the eoniract between the acceptor and the 
holder. The persit>a on wliom a bill is drawn, may 
accept it generally, or he may accept it sjiocially.— 
Tins is a speciar and ({iialiffed acccpfcince. The 
defendant inulertook, that when tliehill became due, 
it should he paid at Kamsooifnm ^ Co.’s —not tliaf. 
he shoiihi be liable iijioii it universally. There was 
no ohjeetioii, in point of jaw, to his limiting his re¬ 
sponsibility in this manner; and it seems lair, diat 
when a party has provided funds at his banker’s, for 
the due satisfaction of a hill of exchange, he slionld 
he allowed to protect himself from the risk of being 
arrested upon ithya malicious creditor. It apjicars 
to have been decided at the (^ourt of King’s Bench, 


i8ip. 


CAI.i.AUUAS 

V. 

Aylett. 


(a) IlEAxli, Lawre.xcej and CuambrE} Justices ; 
MansfieaDj C. J. 


ubicnlc 

in 
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1810 . 

CAtLAGilAN 

V. 

AytEXT. 


in Parker v. Oordo7i (a), tliut if a bill be aocej)tc(], 
l)av3Me at u bftnk^r’s, it must be presented there for 
payment, to eliargc the drawer ; auft it is iirijmssi- 
ble to make any djsfinetion for this purpose between 
the drawer and the acceptor. The rule must there¬ 
fore be absolute. Wlicn tlie plaintiff con%pd him¬ 
self to the count upon the bill, he took the risk of 
our opinion being against him, and the qiu ^tion re¬ 
served for the court was, w'hethcr ho ou-jlit not to 

I ^ 

have been nonsuited at the trial. 

Rule absolute for entering a nonsuit (b.) 


(a) 7 Kast, 385. There, the only evHteitcc of iircsentmcnt was 
at the banker’s, after banking hours, and I.ord Ei.r.r.NBORoc(iu 
seems rather to hare tliouglit, that if the biii had been presented 

•l ' 

personally to the acceptor the day it became due, this would have 
been snfiicicnt. 

(b) Q. Will Jhc acceptor be discharged if H<c bill is not presented 
for payment at the place where it is made payable, the very day it 
becomes due? If it is duly presented ami 4^honoured, will (he ac« 
ceptor bt entitled to immediate notice of (his dishonour, as in the 
case of the drawer?—Will he be obliged to shew that he has been 
damnified by the laches of the holder, or will it be incumbent on 
the hq^ljer to prove that he had not funds to satisfy the bill at the 
place where paym.'iil was to be demanded ? 

N. b. Since the above was printed, thccasc|if Fentonv. Goundry 
has been argued on demurrer in theCouft of K. B., and the Judges 
of this Coprt have shewn a strong indinaiion to overrule the deci¬ 
sion of the Court of C. P, in Callaghchi v. AylctU The point be¬ 
ing of such importance, the judgment of the^ourt of Kv B., if fi. 
nally pronounced during E. T. 1811, will be ueutioued at the end 
of till) volume. 



CASES' 


ARGUED AND DECIDED AT 

NIJSI PRIUS 

% 

IN K. B. 

At the Sittings in and after Hilary Terniy 

51 George III. 


SECOND SITTINGS IN TL'RM AT WESTMINSTER. 


„ 1811 . 
CooMBE V. Miles. „ . 

Saturday, 
February i?. 

rr^HLS was an action against the defendant as aO- ^ 

ceptor of a hill of exchange, drawn by Plimp- the indor.'^ ,',’7 
toHy Goddard Co. payable to their own order,jind riiaVe, aithoHgii 
indorsed by them to the plaintiff.—Th^ defence was, IhepElfl'Tn 
that the plaintiff had been guilty of usury in dis- ?equ““ed'("ft.'in. 
countiug the bill. It* appeared, that when Plimpton, 

” ■* * , , ^ part in ^otids • 

one of the drawers, requested the plaintiff to dis- «iiu if tho latter 
count it, he said he would not do so, except cedJ^^/tothai * 

ion would* take about ig70» worth of ready-made 

birn, the lalaintifT 

• is not bound to 

prove that tbe ^oods ivrre of the estimated value, and the ourthen of proof lies upon the defendant if 
be would impeach the transaction as usurious. 


VoL. II. 


O o 


m 


Plimpton 
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1811 . 



C( »11UL 


Mii/U. 


^^ai•'t^oats at a given price, answered, that 

lie v\ab veiy r» ady* to take the waistcoats, as he 
thought he could make a profit of them, and the bill 
was discounted bjdhe jdaiiitift*accordingly. 


Gnrrow for tlu' defendant, contended, oji the ati- 
ihority of Davts v. Hardacre, ante, 375, that the 
plaintiff was bound to shew that the waistconts were 
of tlie value cliargcd, as it apfieared that he insist* d 
u])ou their being taken by a man who did not want 
ready made waistcoats but ( ash for his bill. 


Loul ELLi:M5OR0er,H.—^Where circumstances of 
strong suspicion appear, I think it is fair to call upon 
the person who gives goods in discounting a bill of 
exchange, to shew that thej were of the real value 
at which thej were eharged. But'here, although the 
proposal to take the waistcoats otjginated with the 
plaintiff; the other party readily acceded to it, and 
said he thought he should make a profit hy the 
fransaction. Upon this ev idence, therefore, we must 
vatherpresume that the goods were charged beneath 
thi^true value ; and it lies upon the defendant to 
prove the caitiary, if he would impeach the plain¬ 
tiff’s title to the bill on the spore ot^usury, 

% 

Verdict for the plaintiff. 

Park and Lawes for the plaintiff.' 

Carmiv for^the defendant. , 

fAttoniie?, Hall an^ 

FIRST 


A 
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FIRST S-ITTINGS AFTER TERM AT WESTMINSTER. 


Alexander v. Gibson. 
^^^^CTION.on the warranty of a horse. 

A witness Mas calleil to pron' that the iiorsehad 
Ijeeii sold to the plaintift'by the defendant’s servant 
at East Grinstead fair, in December 180.0, and that 
the servant then ijarranted the horse to be sound. 

Park, for the dVfendant, insisted, that*the plaintiff 
was bound either to call the servant himself, or to 
begin by proving that he had autliority from his mas¬ 
ter to warrant the horse. 

Lord ElLenborougii.— If the ser\ant wa'ijaaj* 
thorized to sell the liorse, and to reci^tve the stipu¬ 
lated price, r thihk hje Avas incidently authoriseil to 
give a warranty of soundness. It is now most usual, 
on the sale of horses, to requiri' a warranty, and the 
agent who is employed to sell, when he warrants 
the horse^; may fairly be pfesumed to be acting 
M'ithin th(' scope of hi^ autlionty. T]/is is the com¬ 
mon and •usual manner in which the bi.siuoss is 
done, and the agent must be taken to be vested with 
power to transact the businojis with whichjie is in- 
^ O o 2 trusted 


WednesidaA • 
l'cbitiar> 1 

A servant ora- 
ploMdto &en a 
har>e and le* 
a tve the prue, 
lianun inijdK d 
autiiontv to var¬ 
iant the hojse to 
be sound»tiod !q 
an action upon 
the wairanty, it 
Uenough to 
piote that it 
\>a*i giv» n by tht 
SLivant, w ithout 
catling him, or 
ihcMing tlint he 
h«ad an> special 
mithonty for 
that ptirpoftC* 
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Alexander 

V, 

GinsoN. 


If a Witness un- 
expcctrdly gives 
evidenee against 
the paity calling 
him, although 
his evidence can¬ 
not be in part 
relied upon 
and tlie rc^t of 

it dibprovedi 
it may be en¬ 
tirely repudi¬ 
ated, and wtt- 
nee‘ves may be 
called on Che 
same side to con¬ 
tradict hiui. 


trusted, in the common and usual manner. I am 
of opinion, therefore, that if the defendant's servant 
warranted this liorse to he sound, the defendant is 
bound by the warranty (a). 

I 

Theevidenco objected to was areordinj^ly received. 
However, the servant liimself was afterw'ards volun¬ 
tarily called l)y the piaiiltift', and swore positivt iyin 
hisi e.xaminatiou in chief, that he was expressly for- 
hitldcn by his master to warrant the horse, and that 
he had not given any warranty. The plaintiti’s 
counsel, nevertheless, v ailed anotluT witness to prove, 
that at the time of the sale, the servant declared that 
“ the horse was sound all over.” 

Park objected that thb plaintifT was npt now at 
liberty to contradict his own witness.” 

t 

Lord Ellenuorough. —If a witness is called on 
the pari of the plaintiff, who swears what is jjalpar 
bly false, it woidd be extremely bard if tlie plaintiff’s 
case shoidd for that reason he sacrificed. But 1 know 
of im.ride of law by which the truth is on sindi an 
occasion to he’shiit out and justice is <o be perverb d. 


(a) So if a broker is aulho- the broker may have exceeded 
med to advertise a ship as a his authority. RiiiquistD. DiU 
neral ship to auy particular p 9 rt, cheiJ, K. B. Sitt. p. M. T. 
and in his advertisement he war- 40 Geo. 3. Cor. Dord 
rants tharthe shal^sail with con- Abbott on Shipping, Patt fl. 
Toy, tlie owners arc bound by this c. ii, 8. 
warranty, although in giving it 


In 
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In LoAve v. Jolitfe fa \ Avhioh turinMl on the validity 1811. 
of ;i will, all the attesting witncissOb SAVore to the iii- 
sanity of the testator aaIk ii the Avill was executed ; Alexander 

hilt they Avere coutradicled by other evidence, and Gibsoit- 
tile Avill Avas established. Tlje parly is not to set up 
so much of a witness’-s testimony as makes for him, 
and to ri'ject or disprove such part as is of a 
contrary tendency. But*if a witness is called, 
ami t;ives twidence asjainst the pafty railing him, 

1 think he may be contradicted by other Avitnesses 
on the same side, and that in this manner his cAi- 
tlenee may Fie entirely repudiated. 

\ erdiet for the plaintiff. 

O'an otv ami Abholt forjhe plaintiff. 

Park and Marryat for the defendant. 

• t 

I AUorDie&i and iiEodct 6,] * 


(a) 1 BK Rep. 365. ^ide Bishop of Durham v* Beaumont^ 
1 Camp. 207. 




» » 


IIaavlev 0 , Peacock and another. 


Wedne>daVf 

Irbruary 


A (Iced alVgcd 

A CTIOIN of the defendants as acceptors of a bill 

of exchanae. dun, mav segi- 

53 ^ vrn in «*Mdrncf, 

* ifh.uingbeen 

Jost at time 

Plea I. the eeneral issue; and 2tUy, a release lost of picadnis it ^ 

® found beforctnah 

by time dnd aecident. * jDa«nmpMt,a, 

relca^t* may be 
‘ givi'n in evidence 
undet tbe general 


O 0.3 
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I 

The defendants offered to give in evidence, a com¬ 
position deed, with a clause of release, executed by 
the plaintiff, which had been mislaid at the time of 
plea pleaded, but had since been found. 

6rarr<no for the plaintilf, contended, that upon this 
record, the def(;ipdants could only giv^ evidence of a 
rekuse lost by time and accident. 

Lord Ellenborougii. —The averment of thelo.ss 
of the deed relates to the time of plea pleaded, and 
applies only to the excuse of profert. The issue 
joined is, whether the plaintiff did execute sueh a 
deed as is set out in the plea, whereby this action was 
released. Therefore, if tfie deed vyas lost, and has 
been found since plea pleaded, I think it may be re¬ 
ceived in support of the special plea.—But it may 
likewise be given in evidence under the general is¬ 
sue. Itdias been considered, that a release must be 
pleaded specially in trover; but in assumpsit, the de¬ 
fendant may entitle himself jto a verdict upon tton as- 
sumpsit, by giving in evidence, any thing to shew, 
that the plaintiff had no cause of action. 

I 

Verdict for the defendant. 

Garroiv and Marrynl for the plaintiff. 

t 

Parkj^xidStorlis for the defendant. 

[AttuiuicSi VlHctnt aod Dalton ] 
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i)QE d. BakXIR V. WoOMBWEtL, 


Wodnecdpy, 
>cbiijary JJ## 


ip JECT:\[BNT for a hiessn« 5 >‘p. Tl*e dcmisfe was 

Jaid on the 1st of Novembor last. 


This a casebetwoou landlord Bndtonant from 
5 ear to year. The receipts for relit were not ))ro- 
duced in pursuance to notice, but it apjieared, that 
rent had been paid on the usual quarter dajs. 


A notice W'19 
on (lie 

iiiJd of Man fi 

by «1 If (*) »nl td 
his ten lilt to 
qi It 4 t t)it c\pi*- 
radon oi ^hc 
cuiienl 3 car. 

A dtcl ir ilinnla 
ejorimrut lav- 
111 (ht (UmibC 

ou the I 1 of 


• 4 Uovch bt r, wa$ 

On the 22d of March, a notice was given to quit j"‘I,'Vv*’foir<L- 
at the expiration of the current year. No direct evi- 
deuce was adduced as to when tl!e tenancy com- attiictim( 
luenced. The dcclaratioii in ejectment A\as served (loii to thcJio- 
on the 16th of January last, vVhen the defendant laid lie bhiiuld 
made no objecti/jn to tlie notice to quit, nor set up uiuia fit iMm- 
any right to the possession of the premises, but said 
he should go out as soon as he could suit himself t'ldence.tiut 

° tht fcn*inry 

with another house* * ■ commnuidat 

AJit haclm.is and 
* Ua 9 dct< rinuicd 

3Ta7T^aty{oY the (lefiv:id£tnt, iiisibt^d, that thete 
was no evidence to go to the jury, to shew thai'i^rr***"" 
tenancy had be^n determined before the demise.— 

Unless this were a Michaelmas holding, the eject¬ 
ment could not be supported, and there was equal 
reason to suppose, that the tenancy commenced at 

ChristniaSj Lady-day, or Mijlsummer. 

•• 


Lord Ellen boroVGH. —I tbink^^hc defendant’s 
declaration when served witli the qjectment, is evi¬ 
dence to go to the jury, that this was a Michaelmas 

O o 4, holding. 
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Doc 

d. 

Baker 

V, 


IiolcHiig. If they believe he merely meant to say, 
that rather thaninvctlve himself in litigation, he would 
quit possession as soon as he could get another house, 
although hecouldnotbelegally turned outtlien,-there 
Is nothing to fix the eoinmencement of the tenancy, 
and he will be. entitled to a verdict; but from his 
making no objection at the time he was served with 
the ejectment, and giving a qualified promise to h ave 
the, premises, may be understood to have admit¬ 
ted, that the tenancy had been determined by the 
notice, and that the action was well brought. If the 
latter construction should be put upon his words, 
there must be a— 

Verdict for the lessor of the plaintitT. 


l^ark and Littleduh for the IcssQr of the plain tiff. 


Marryat foi' the defendant. 

[Attornus, Burt and ? 


A notice to quit, if not served 
upon the tenant in 
po&scssioiij is no'evidence to 
prove the commencement of the 
tenancy. Doc iL Ash v. Calvert 
nnte^ d88. But if the notice to 
quit be served personally upon 
the tenant in possession, and he 
makes no objection to the time 


w;hen he is desired to quit, this 
is prnna ^acie etidence that the 
tenancy commenced at the sea¬ 
son of the year when the notice 
expires. 7'ho7nai d, Jones Sf 
Ihjt V, Ret cc Thomas^ pobi. Doc 
rf. C/ar^cs DarL v. Tosier^ K, Uw 
E. 51 Uco. 3. 13 East* 


llCNDERSOIf 
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lIcNDERsoN and Smith v . Wild. 
npHIS was an action for t^oodssold and delivered. 

^ H 

The plaintiffs had been,in parnership as ware- 
honsemen, arid sold the j^oodsin question to the de¬ 
fendant, on the Gth of April 1809, and the 1st of 
February 1810. On lhe*i5th of October 1810, they 
dissolved their partnership, and on the 27th of the 
same month, published an advertisement in the 
London Oazette, .giving notice of the dissolution, 
and intimating that all debts due to the partnership, 
should be paid to Henderson only. • 

On the part of the defendant, two rcceijrts^ signed 
by the plaintiff Smith, were put in and proved, one 
bearing date the 21st Mqrch 1810, for the amount 
of the first parcel of goods; and the other, bearhig 
date the 10th Jidy 1810, for the amount of the last 
parcel. • . 

Garrow, for the plaintiffs, stated, that no money 
had passed when these receipts were granted; that 
the defendJint being a tailor, had done business on 
the separate account df Smith, vvhich*was atteinpted 
to be set ofi’ against the goods sold by the partner¬ 
ship; and moreover, that the receipts, although dated 

* m 


i'eb. 1(). 

If A and B aro 
lu paitnci'^hip^ 
and ( outif 
them <i of 
Bioiiey on tlic 
partneiship ic- 
romiU titcceipt 
for fill*; by 
A upon ‘srUing 
oU •lp^i^<lte 
debt due tiom 
himself to C, 

Kull b( a hai to * 
an at tion by A 
.uid B against 
C,fo) the debt 
due to the pait- 
Dei^hip; but, if 
after a dis<sn)u- 
tton ot partner* 
ship between A 
and B, and a 
iiotKciu the 
Girette that<*ill 
dtbtsduc to the 
partnership ‘'hall 
be paid to B| A 
collusivcly give* 

♦ *fcmptfor 
the d( bl, dated 
anterior to the 
dis‘'olutioM of the 
partucishipr the 
reiiipt IS >oid, 
and an u lion 
inay still be 
tn'untamed 
against C for tbr 
dibt, in the 
iunu** ol A 
and B* • 
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in March and July 1810, had not in f^ict hceii giverf 
till after tlie partiJershijj was dissohed, and tlie ad¬ 
vertisement had appeared in tho Gazette. But a< 
whatever time the leceipts had been given, as no 
joint consideration passed to the plaintiffs, it was 
contended that they were no har to the action. 


Lawes, for defendant, allowed that the receipts 
had been given upon a set-off of SmillCs separate 
debt against the debt jointly due to the partnership. 
He denied, that in point of fart they had been give it 
at a time subsequent to their respective dates; but 
whensoever given, he maintained the plaintiffs were 
estopped by them. Here wa.s an aeknowledginenf 
of payment under the haydof one of the plaintiffs on 
the record, who could not pretend«thi^ he had signed 
it ignorantly, or that any fraud oji; deceit had been 
practised upon him. Bauerman v. Radenius, 7 T. R. 
(>63. and Alner u. George, 1 Camp. 392. were cited 
as in p6int. 


JLord Ellenborough vt'as of opinion, that if the 
receipts had keen given hona fide at the times tliey 
bore date, they would have been a bar to the action, 
thongh the defendant Hid not pay the price of thO 
goods for the benefit of both the plaintiffs ; but that 
if they were in reality not given till after the disso- 
lution of partnership, and the advertiseinent in tlie 
Gazett^ they were to be cousjdei’ed fraudulent and 
void. 


The 
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The evidence, which was doubtful, being closed, istt* 

IIis Lordship left it to the jury tt^say, when the re- ^ ^ 
ceipts had been given.—The jury thought that they 
had been fabricated after the dissolution and a(|ver- s?jith 
tiseraent; and therefore, by His Lordship’s direc- 
tion, found a verdict for the plaintifts,—which, upon 
a motion for anew trial in the ensuing term, was ap¬ 
proved of and confirmed by Hie Court of K. B, 

# 

Garrow and Barroto for the plaintiffs. * 

Lawes for the defendant. 

[Attornics, Caton and IFtLAcn.] 


Vida Ridley v. Tayl»r 13 East, 175 . 


Hex V. FishijR and others. 


fiaturttay, 
February 16 « 


nnilLS was an indictment against the printer, pub¬ 
lisher, and editor of a newspaper called The 
Day, for the publication of a libel upon one Rickard 
Stevenson. 

The indictment stated, thdt before the printing 
ud publishing of the* scandalous, (|pfamatcc%^ and 

licatioo beinj to prejudice the tniodfl of jur>mefl against the acedied, and to 
laU 

malicious 


It is libellous to 
publish the pre- 
fimioarv ezaini<- 
nations taken 
(X pttt U before 
a taagistratc pre« 
tCous to comiuit- 
ting a man for 
trial or holding 
him to bail tor 
an odence ^ itb 
which he is 
charged; the 
tendent) of such 
deprnchiui of a. 
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1811 . iiialicioiis libel lliereia afterwards rneutioned, to wit 
—V—^ tlic dtli day of.Octobor, in tbe 50th year, &(\ one 
ili,\ Mary Popplewell preferred to and before the liiii,ht 
Fishhi IJonourablc Thopias Smith, tlien and still conlinu- 
anil Others, jug to bo Mayor of the City of London and one of the 

keepers of the })eace and justices of our said Lord 
the King assigned to ket'p the [leacc and also to hear 
and determine divers felonies, trespasses aiul mis- 
denieanors, eimmitted within the said city of Lon¬ 
don, a certain charge against the said Kichard Ste- 
j)heuson (thatistosay)achargc, thatthesaid Richard 
Stephenson had, on the high seas, within the juris- 
dielioti of the admiralty of Lngland, on board a cer-^ 
tain ship, unlawfully made an ahsault upon her the 
said Mary J*opi)lewell, with intent her the said Mary 
Popplewell, feloniouslyand against her will, to ra¬ 
vish and carnally to know ; to v5it, at &c. and that 
the defendants well knowing the*]>remises, but be¬ 
ing inaluioiis and ill disposed persons, and devising 
and intending to traduce, de fame, and aggriewe the 
said lli(iiard Stephenson, and to injure and | g g |u- 
dice him in the minds of the liege subierttfiv wj^ ur 
Lor d the King, and to cifuse it to be believed,4|tiat 
hewas guiltj’of the said assault, and thereby to pre¬ 
vent the due administration of jinstice, and to de¬ 
prive the .said R. S. of the benefit of an impartial 
trial, for and concerning the matter of the said charge, 
did, on the 12th day of October, in the 50th year, &e. 
at &c. wilfully and iiftiliciously print ai)[l publish, 
and caiise and^ procure to be printed and published, 
a certain scandalous, malicious and defamatory li¬ 
bel, of and concerning the saicl charge and the mat¬ 
ter thereof, which said scandalous and malicious li¬ 
bel 
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bri was and is according'to the tenor and effect fol¬ 
lowing, (that is to say) “ Police.-T-Mansion House. 
The Captain, for whose apprehension a warrant has 
been issued, as we stated in Our y/?storday’s paper, 
was apprehended on Wednesd^ay aftenioon by two 
of the city officers, at the house of his attorney, and 
underwent a private examination before the Lord 
Mayor 3 esterdnv morning, 'llis name is Stephen¬ 
son and the charge ])referred against* him was, for 
a'^saulting Mrs. Popplewell, the wife of Mr. Pop- 
j)lewell, who,-we understand is attached to the com¬ 
missariat department in tlie Isle of BarbaJoes, with 
intent to commit a rape on board his own ship, the 
Mentor, on her passage to England. The circum¬ 
stances of tliis case, so di‘-graceful to Captain Ste- 
))henson, are, we understjfnd, as follows:—Mi.s. 
Popplewell endjafked at the Isle of Bai'bado(*s on 
board the Kaehacl, Captain Carr, being, one of the 
last West India convoy, amongst which was also the 
Mentor, commanded by Captain Stephenson, w'ilh 
intent to join her husband in London. In the coiir.se 
of the voyage, a dead calm stopjied the piOgress of 
the fleet, and mutual visits were paid from the dif¬ 
ferent ships ; amongst others, the passengers and 
officers of the RaMiaeJ, were invited to 2 >artake of a 
ri'past on board tbo Mentor, and Mrs. Pojiplewcll, 
accompanied l>y Captain Cafr and some other per¬ 
sons, according'ly proceeded in the .ships’ boat to the 
vessel, wWre they were ho.^pitably received and 
luxuriously entertaine^l by Capt. 8t(^jhenso.’v wiio 
was peculiarly marked in his attentions to Mrs. 
Popplewell during the day. While the party wore 
enjoying the jileasiires of the.feast> however, a brisk 

gale 


5Cj 


1811. 


Rkx 

V. 

Fisher 
and Others* 
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1811 . gale sprung up, and the sufftice of the ocean, Mhicli 
V——' had previously 'been undisturbed Iiy the slightest 
fiev zephyr, became now agitated with considerable fury, 

Fishee small alarm of Mrs. I*., who became e\- 

»ad Others, ccediugly dobirous (a rottirn to her own ship. 1,'rom 

this step, however, she was detenevl by the rougb- 
ness of the sea. In this dilemma, Captain Sleplien- 
son, with much apparent politeness, begged she 
Would not msike herself uneasy, observing, if slu 
was not afraid to remain under bis protection, he 
would give her such accommodation, and endeavour 
to consult her comfort ami happiness i'n such a man¬ 
ner, as to leave her no ground to lament her tem[)o- 
rary absenee from the Raehael. After some persua¬ 
sions, Mrs. P. agreed to aecejit the offer, as from 
the increasing strength bf the wind, she saw there 
was no hopes of her being able to get back that night 
by the boat, without being e.vpdsed to hardshijis 
extremely unpleasant for a female to encounter.— 
Captain Carr and his male friends thcref re quitted 
the ship, leaving Mrs. PojipleweH behind them, and 
returned to the Rachael. ^ The state cabin was then 
" — ■ »pwp ared by Captain Steplienson's directions for his 
fair visitor, to which she soon after retired, hut 
had nut remained there long, when the ohtrpsion of 
the Captain upon her privacy, excited no'litlle 
astonishment, which, from his subsequent eonduef, 
increased to thciitmost alarm. He commenced his 
attack by apologising lor hisentrance, and<hy ascrib¬ 
ing hiipunexjievjted vi.sit to the*impression which the 
^charms of Mrs. Popplewell had made upon hi.s too 
•usceptible heart. He proceeded in the pine sti'ain 
of fulsome flattery for some time; but muling that 

8 his 
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eloquence had no other effect than to raise tJie 
inuignai'ou of his innocent visitor, he proceeded from 
V ojds to deeds, and having, in the first instance, 
nnprinted ^oine iinpassiooate kisses, he took some 
ottu'i’ liberties with the person s>f Mrs. P, which de.* 
JiciK y forbids our describing, but which so far irrk 
fated and terrified Mrs, P. that she shrieked with 
the utmost violence. Her cries at length attracted 
the attention of a gentleman named Austin, who w^s 
a passenger in the vessel, and who instantly; rushed 
to the spot, iu time to prevent the perpetration of 
fho vile and dishonourable intentions of the Captain,* 
from whose loathsome embrace he extricaterl hisak 
most senseless victim. The ensuing morning, Mrs< 
P. returned to the Rachael, and on her arrival in this 
country, instantly informed'her husband of theatro-* 
Clous raaouer in which she had been treated, and 
immediate applidftion vyas made for a .warrant, im 
consequence of which, the criminal is likely to meet 
the legal punishment of hi$ villainy. The result of> 
tlie examination yesterday was, that the Captain was 
himself held to ball iu ^1000, witli two sureties in 
£$00 each, to answer for his appearance at the Ad** 
iniralty Sessions or Court of King’s Bench, as the 

tp take his trial for the offence, 
9- woman of an interesting and 
intelligent countenance, "abont five and twenty years 
of age. The Captain hj^d nothing either captivating 
or prepossessing^ in his appearance, and i.s about $0. 
fie did not seem the least affected aUris disgiRCCful 
situation, rfor to feel, in the slightest, degyee, the very 
contempti]||us manner in which he was regarded 
all who were aware of his unmanlyfoojjdnct. He 

employed 


jiarties ^ay think Ifit, 
Mrs. Popplewell is 


1811 . 

Hix 

V. 

Fishi:^ 
and Other?* 
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1811 . ' employed a sdioi’t hand writer, a barrisier, and n. 

piialaiix of friendh, if possil)lc, to intimidate his ac- 
cuser by the publicity of her exposureV'‘ Wotwith-* 
Fisjier standing these attempts, however, to screen himself 
4 nd Others, bfliiiid her delicacy# she gave her testimoriy in the 

clearest and most collected manner, vvliich consci¬ 
ous innocence and innate virtue could only have 
enabled her to ac«‘oinplislj. This was the only ex- 
apiiuatiou which occurred at this otiice worth de¬ 
tailing,” To the great damage, &c. 

In support of the first averment in the indictment, 
the deposition was given in evidence which Mrs, 
Poppleivell had made before the Lord Mayor. The 
facts stated in this wore not materially difterent from 
the narrative part of thh libel, except that tlie out¬ 
rage was sworn to have been committed in a voyage 
from Eiiglf.nd to the West Indies*.* 


il/m;ryfl^forthe defendants, insisted that the pub¬ 
lication could not be considered a libel, as it contained 
a just and true account of a judicial proceeding. lie 
slied upon Curry v. Waller, I lias, 4' ''>“25, in 

which the Co’urtof Common Pleas held, that an ac¬ 
tion could not he maintained,, for'publishing a true 
ac'count of the proceedings of a court of justice, how¬ 
ever injurious such publication might be to the cha¬ 
racter of an individual,—and jKoo; v. WriifJit, 8 T. 11, 
‘293. where the Court of King’s Bench refused to 


granfra criminal informatiov' against a bookseller 
as for a libel in printing a true but unauthorised 
. copy of a report of the House of Comnions, which 

15 
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which reflected on the diameter of au individual, 

X * 

and the doctrine was broadly laid down, that it is 
neither the subject of a criminal prosecution, uor of 
an action for damages, to publish a true account of 
the proceedings in parliament, oro^ courts of justice. 
Tiiat tloftriiie has been since invariably recognized, 
.'utd was lately acted upon in the ease of /iex v, 
J'orbes, before Mr. lUuoN Twmpson, at WiuQkester, 
— Proceedings before magistrates, stand upon the 
ScUiie principle. It is of tin* utmo'd importance, tluft 
such j)roceedings should be public, and if individu¬ 
als m any instance are thus injured more deeply by 
groundless charges being broughtagainstthem, they 
have their remedy against their accusers. There is no 
danger of persons eomudtted being deprived of a 
fair trial by means of such jmbliealioiis. As they 
are known to be em parte, iinpii 5 ;it credit is not gi¬ 
ven to them, and iyen keep their jndgntents sui- 
pended, till the day of trial arrive',. Besides, the 
Jaw does not suppose that jurymen are enlirtly ig¬ 
norant, when they conu* into llie box, of the uiatters* 
they have to try ; f<jr they were required to come 
fi om the neighbonrhooci (if the place where tlieoflenec 
w^as committed; and it is well known, that when any 
ease of public inteijcst crises, it is nuiversally talkt d 
of, and ifmumeralile re^wrts concerning it arc wins* 
jiered abroad, from which tlm minds of jurj men are 
mmnch greater danger of being poisoned, tl.an from 
authentic accounts of the informations upon o.dh be¬ 
fore the conimittrng iiiaj'istrate. I’he' seu,e of tlie 
legislature bas been labnytleclared upo?i thissubjeot. 


A bill was introduced i u to parliament to pro I nUf tin ''.o 
VoL. 11. I P p , publu •aiioiis 


isir. 



Rjc.ic 


V. 

Fisnrn; 
aad Otli< rs. 
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publirations (wliioh shews, that tliey were not unlavr- 
lul before); but the opinion of enlightened men being, 
that the general benefit arising from thcpi outweighs 
tlie pri\ ate inconvenience, the bill was dropped. 

Lord Ellenboroucii.— If any thing is more iin* 
portant than anotlier in the administration of jns- 
liee, it is lhal jurymen should eome to the trial of 
those jiersons on whose guilt or innocence they are 
to decide, with minds pure and unprejudiced. Js u 
)j')>sible they should do so, after having read for 
AveefcB“and months before, ex parie statements of the 
e\idenee against the accused, which the latter had 
no opportunity to disprove or to controvert? By 
their own public declarations we know that th« 
minds of jurymen are often pre-occupied by sucl)^ 
statements^ and that they proceed with terror to th 
diseharge of their duty, from the appreheusion that 
an antecedtntbias may influence fileir verdict. These 
publications tend alike to the conviction of the inrio- 
.eent aKil the acquittal of the guilty. 1 fully accede 
to the cases cited ou the part of the defendant. But 
how can the publication of preliminary examinations 
taken ex parie be brought within the scope of tlu'se 
determinations ? The publication of proca<*dings in 
courts of justice, whore botHi sides are heard, and 
matters arefinallydetcrniined, issalUtary, and there¬ 
fore it is perniitled. The publication of these preli¬ 
minary examinationsJias a tUndeue^fq pervert the 
public mind, i|,nd to disinrb the cdursc'of justice ; 

is tlu'Pefore illegal. What b injurious to in¬ 
dividuals apd to the community the’laV considers 

criminal,—“To look to the case’ before us,—it must 

' be 
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t)p thr iiii'^ious wish of Aif that tho perf^on accused by Jsii. 
this lady should a fair aud Ulipartial trial. The 
honour and security of the female sex Ure invohcd 
in the issue. Doles thi4 publication leave the mind P'lsHsfe 
in a state of equipoise as to his, guilt or innocence?— Other*. 

No one, with the feelings of a man, can read it u ith- 
Out being roused to indignation again^t the person 
whosu niiscomjuct is (h'pufed in sinh glowing eo- 
lours. Even if a fair and disp.issionatc account of 
the examination were allowed, j, rhiv, account fair 
and dispassionate ? It < omes to < onelnsions whit !i 
would only be fair after verdict. It assumes eiery 
thing that the woman said to be line, and lepresenls 
the accused as conscious of Ins guilt. It talks “ of 
the contemptuous maimer m which he was regnded 
bj all who Aveie aware of lUs unmaul 3 ' corn!net,’’and 
triumphantly asserts that he is likely to meet the 
h'gal punishuieiiimf Ins villainy.’' Allowing the ut¬ 
most latitude to fair and candid statement, is this 
to be toleraUd ? Jurors aiul Judges are still but 
men; tjiey cannot alwajs eontronl feelings excile’d 
bysuch intlamuiatoj^ Iciigiiage. If tliej arc exposed 
to be tlius warped and idish d,injustice must some¬ 
times be done. Trials at law fairly reported, although 
they may occasionally prove injurious to iridividuals, 
have been held to be* ]jri\ileged. Let them conti¬ 
nue so privileged. The bi'iiefit thej piodnei* is great 
andpemianent, and the evil that arises fioin them is 
rare aud incidental. But tlfese preliminary exami¬ 
nations have no such privilege. Th^ir onij tcniicucy 
is to prejudge tjhose whom the law still presumes to 
be innocent, and to poison the sources^of justice.— 

V p 2. But 
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Biif \^lla1 drfencp can be nmfU'for a piiMicafion Hko 
till'', li besides containing an ex parte slatenient 
(tf eudt'nce before a inai^istrate against a man who 
has had no opportunity to deh'nd himself, actually 
denominates hiino cntiimaf, and describes him as a 
monsh'r? It is inlihite importance to iis all, Hart 
whatevt r has ,1 p iidem\v t(» pre\ent a fair trial should 
begn.trd('d , gainst. L\/'i v om* of us may b** (jiies- 
tioiied m a « iiit of law, ainl I'alhd ilpor to dilii.d 
Ills'hit and his cha.at ot. We would di 'U w.sh to 
meeta jur) of our couiiirv jiU'ii with unhiai'sed uinid-. 
But tor tills t!u i( can b(> no security if such pul » - 
I'ations me pi nnitled. 'fhe necessary tendency of 
the lilx I was, m tile lanr',i':<”('of the iudietmciit, to 
traduce aiul defaim- the prosecutor, and to jirejudice 
Inm in the luiud^' of his etpmlrjmen, and to cause it 
to h(' belieced that he was guilty of the assault laid 
to his t lnrii<‘, and to deprne him ^pf the lieneht of 
an inijiarfial' trial. If so, the law infers that such 
was the intention of tlie defendants in puhlishing it, 
and the/must answer for tlu injury they have thus 
rlonetollie prosecutor indniduaU>, and to the com¬ 
munity of w hich he is a me mhc r. 


« 

'file defendants were found gniitv. 

17 


Clairon' and 6^/ov/e_y for the prosecution. 


iMarrijat and Mnniotl for the defendants. 


f^i(/e*Stilcs v> Nokcsj 7 East, 493. . » 


Thompson 
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Ploa, the general isrne, as U> ,C^)o. 10^.— 

and as to that a tendu. 

« 

* 

The snin claimed l)y tiif pluiulifi’^vas (j;).". t'K. 
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I il. 11 io^ \4 
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tr (}Utt 

afti 1 isan1^» I’ti* 
c\ may he 
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Oh the 28th of November 1808, the dt‘fendant 
took the aparlmeiitt} ^^/)rJ2 nionff/s eerlatn^and ii,v 
months^ notice ajkenrards.'’ I'he 5 (*Hr was to be<iiu 
from the 2olli of J)<‘<’emb('r foUowmc:; but he en¬ 
tered on the first of that mouth, and the odd ndju of 
;£;3. 10^. v%as for rent durin«- this interval. On the 
2otli of Ma) J8>i)0 the d(‘fi*ndant gave notice that he 
fehould quit at the end (jf the ^ear, and he accord¬ 
ingly quitted the apartwieuts b<'fore the follo^ving 
ChrLstmas. , 

Topping, for the plaiiitifi’ contended, thatth(3 de¬ 
fendant, under the above takina^, was not at liberty 
to quit till six months’ notice had been gi\ea after 

the expiration of the first yqar.—But— 

• • 

Lord Ellenborwoh was clearly of opiiiit3«4hat 
the defendant was only bound to remain the 12 
months certain, and that he was at liberty to quit at 

P p 3 the 
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the end of that period, by giving^’six months’ preViouff 
notic^. His Lordhhip laid cfoiisiderable stress upon 
the word ecririitt, applied to the first 12 months, wli^ch 
shewed that every thing aftervyurds was ’uncertain^ 
and depended on the* notice. 


However, there being an irregularity in the ten¬ 
der, the plainlifl'had a vcrdictwith nominal damages. 

Topping and ui. Moore for the plaintiff. 


Gar row for the defendant. 


i 

[Attornies^ Haxut and J>anitt\» 


But a demise not for on6 lie t?, Cartwright, 4 East, 29 j 
V year to and so if a demise for a year, 

' year,” enures as a demise for audsofr^qp}ear to year.^^ Bircf| 
twoy^arsatle^st. Deuq, d. Jack- v> Wright, % T. 11. 380. 


Febi-uary 19, 

In anartionby 
indorsee of o 
tnll of excbaiige, 

il it appear tbat 
a prior paiiy was 
defrauded out of 
itf flieplaintift is 
bound to prove 
whni cofisidera* 
tion b** g;ave 

tor 


Rees v. Marquis of IIeadfort. 

rr^llIS w«.5 an action against thej defendant as ac- 
ceptor of a l)ill of t'xclfange, drawn by one 
Whitlon, paj able to his own order, indorsed by him 
to Chambirlainc Co. and by them to the plaintiff. 

I ' 

The plaintiff made out a'pfi«ta i/adt?* ease; bht 
7r/«!?o«, the drawer, having been called ttyprote^ 
hand-writing of one of the patfifes,^lt aiip^'ared from 
|iis cross examindtion^ that He'hid peverfe- 

' * * ceived 
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I ' 

c^jived any consideration for. the bill, and -had been 
tricked out of it by metins of ^ gross , 

i * ^ Ji 

iLord ELLE^ borouOh held that.ori this ground the 
plaintiff ^vas hound to prove what cousidcration he 
gave f<Jr it; and as he was not prepared to do so, 
his Lordship directed a nonstiit. 

I*arh aixd Cbmyn for the plaintiff, 

i 

Garrow and Topping for the defendant. 

4 

* [AttarQietf|,^*J9oeJi:«Uand Kdanj.] 


) 811 . 


ll££S 


Marquia of < 
}l£ADFOaT, 


»■» ■■■ 


S. P, where the bill was drawn wSthout consideration and under 
Duncan 0 . Scotty 1 Catnj)* 100. 


COEWILL.V^ RfiftVRS. 


Tuesday, 

Fcbi;tt4ry 


^ I 'TRESPASS for breaking and entering tljp plain- A sliftykecper 
tiff’iS hpuse, .,aajd taking his gopds.-rl^lna# 4lie 
general issm. , , . . 

t i '' ^ ^ 

The plaintiff was stated to carry on the business 
pf a furnifure ,bf^ker at |he hpuse ^ qp^tion ;j ami\ ‘ 

L. sen t 




1 
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ISU- 



Co I \s\Lh 


llti \is. 


If \ flrlU- 

<1 1 P U 

w it»i i» *, ''till if 
tiu 1 LU t) 
tiMe;iji \* K Jip 
K r liDs t K pro* 

1(11) m, 
and ItP niav 
111 art an (n ^p.ics 

risSfaii't ii ))i iMin 

bo b )\in^ a 
ii^iittotiLe U's 
ijoJ y i^iior.dUlv 
Kikes t’ubP y;o »(U 
\avp4itof 

i)s 


ba.'ikrnpt, ^^ho had carried on the same business in 
the same house. ' 

Park objected l?hat the plaintitTcould notniaiutuin 
tre-spsussforthissohi, as the projrcrty in it while unsold 
continued to abide in the or filial owikm*, and the 
plaiutitr was merely his servant to take caieof it. But 

f 

Lord Eum:nroi 5 ouc.h held that the plaintiff liad a 
spirial propt'rtj in the sofa, which, coupled with 
the possession, enabled him to inaintaiii trespass for 
it 111 his own name. 


Park opened as a complete defence to the whole 
action, that Crr««//fy alone had really carried on the 
business in this house; that becoming bankrupt, it 
was concerted, for the fraudulent purpose of jiri;- 
tecting bis goods from his assignecff hud his creditors, 
that the plaintiff should scud into the house some 
articles, of furniture to be mixed with his ; that the 
plaintiff with this view sent in the goods for which 
the action was brought; and that they Mere ignorantly 
tak< n by the messenger under the commission, as 
part of the effects of (Jriudley. 


Lord ELT^CNBoltoucH,—If a man puts corn into 
niy bag, inwhicli there is before some corn, the whole 
is mine; because it is impossible to distinguish what 
wasiniiie from what whs his. But it is impossible 
t!v*t^’tick's of furniture can Ue blended together so 
as to create the same difficulty. The goods in ques¬ 
tion rernaiued distinct, and the messenger might hare 

6 discovered 
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discovered that the> belonged to the plaintiff, lie 
took them at lus peril. Whatev er fraud there might 
be in the case, the property was not divested from 
the plaintiff, and the stratagem described is no de¬ 
fence on the general issue to aa action at his suit for 
taking and converting the goods. 


1811. 



CotwiL^ 


RsJbVl.9* 


The plaintifl)had a verdict on the asportavit. 


(rnrroiv, Jehyll, and Marryat for the plaintiff. 


Park and Storks for the defendant. 


[Attonucb, Williams and Mills,] 


If A enbroiders B’s cloth^ 
or converts his metsi into vessels 
or utensils, the property of the 
materials m their improved state 
still remains in B; but if A 
makes oil or ■vvine of B^s olives 
oi grapes, this being a new spe¬ 
cies of commodity* it belongs to 
A, and he shall render a compen-* 
sation to B for the materials. 
If A wilfully intermixes his mo¬ 
ney, corn, or hay, ^ith tjiat of 


,B without his approbation, or 
casts gold into B’s crucible, our 
law gives the entire property 
without any atrount, to B, 
whose original dominion is in« 
vaded; though the c^vil law aU* 
lows a satisfaction to A for 
what he has so improvidently 
lost. Vide 2 Bl. Com- 404, 5, 
and the authorities there re¬ 
ferred to. * 
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Wtdnearfav, 
lebruiiry JO, 


Rrv f< Withers and Otlier.s. 

0 


An attorney )s 
not at liberty to 
difcclos,. in evt* 
d^ncewhai has 
t»«en confident 
tially comimtni- 
catQd to him by 
acbenifnlthougb 
the laitt i br no 
party to t'te 
caube before the 
Court* 


nnniS was an in^iclmcnt for breaking open tho 
house of one Copland^ the prosecutor, and as¬ 
saulting and imprisoning his person. 


‘ On the part of the defendants, Mr. PhilUpson, an 
attorney, was ealled to state that tlie same'day the 
assault was comniitted,the prosecutor ronsnlted him 
professionally, and gave an account of the transac¬ 
tion materially at variance with his testimony in the 
wiluess-bov; and that on the same occasion a Mr. 

ucc who accompanieij him, had m his hearing di¬ 
rected Mr, PhilUpson to bring an action of trespass 
against the defendants, forbh akii\g and entc ring the 
house now represented to be the prosecutoi’s as the 
house of him Mr. Bruce. 


It objected that the whole that passed be¬ 
tween Mv.PhiUipsoriy and, the prosecutor and Bi «ce, 
on this occasion, was privileged on the score of pro¬ 
fessional cbnhdcnce, , 

* 

Garrow, for the defendant$, insisted that at any 
rate the privilege .'ould not extend to what was said 
by Bruce in the proseoUior’s heating^ that this was 
a communication by U4hitdi i[)Ors!j)n. tb bin attorney; 

Bii^e no pnrtt ^ prosecution, lio 
us to c.\ « V made oja behalf the di^lo- 

tioii rcruumed Uu\\ 

Lord 


It 
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liOi'd lELLEfiiBopouoR Sftid, that an attorney is not 
at liberty to disclose what is cornniunicated to him 
confidentially by a client, although the latter be not 
in any shape before the Court; aud Mr. Phillipson 
>7as not permitted to be exainiyed. 

The defendants found guilty. 


isn. 



Rfx 

V, 

WlTllEKS 

aud Others, 


Topping aiidf Morryat for the prosecutor. 

^ Garrow and Gurney for the defend auts. ^ 

[Attoinici), and 

-----^--- 

Fide Wilson u. UastalJj 4 T. 11. 753. 




A 



Wilson and Others, Assignees, &cc. v. JPalfocr. 


Thtir^Tiv, 


fJT'HIS was an action o^ trover, brought by the as- trXwemui.?id 
signees of the partners in the late banhing-Iion.se ««'»»«<•& wong- 
of Oevaynes Co. for certain ' ul.s uhicli had be- lomi •• 
longed to thpin, of the value < • 000. 


Jjevayncs 4' CV- wj^rethe defe. 

Up rertain bonus heloDifiiilr thert ift an envelope i 
, a memorawduiii, steUip^tli^t tlievhad, deposited Uu 
gtoik, wliSchfhe:ypromi«;dilto^cplatc; This paiu? 
loHguig to otbj?r K bt^deaJt wUb them> but ga 

to the oiistomfr tUl the eye of tbeir bankyuptcy, wht* 
they mu^t stop payrocAt neat iiioroi&£. ^Uehl that d 
HAvi^oees uf the bank^ 


D«tRte'«f, and up* 
phi d the pro- 
I (ivds to their 

’ ers, and ovu winie 

they reiimiued 
solvent wrapped 
usfomcr's naine, and i ^ 'oMnij 
-«• a collateral kcount^ tot . i 
the sccuiitiLS be- 
circumstrioees 
bonds, 
ngaaist the 
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181 L 



WlUON 
and Others 


V. 

Balfuuu* 


he had ^16,000 navy 5 per cents standing in tlie 
name of Noble, o‘ae of the partners. On the 19tli 
and 21siof July 1810, the house being pressed for 
cash, Noble sold' out ihe whole of the defendant’s 
5 percents, and applied the proceeds to the partner¬ 
ship purposes. On the last of these days, Aeo/<? in¬ 
closed the bonds in question, which hi longed to the 
partnership, in an envelope. Along with thciii he 
pntina memorandum in his own hand-writing to the 
following effect:—Borrowed and received of J. Bal¬ 
four, Esq. Xl8,000 navy 5 percents, which we pro¬ 
mise to replace, and we have deposited w'ith him, 
as collateral securities, these bonds of the Earl of 
Oxford and Mortimer, and others, which we pro¬ 
mise to .assign when required.” He then sealed up 
the bonds, and wrote upon the envelope, “ Thejiro- 
perty of John Balfour, Esq.” Tliis packet he de¬ 
posited in an iron chest among the securities belong¬ 
ing to other customers. There it lay till the SOth of 
July. In the interval there had been a great run 
upon tlie house, and the partners now intimated lo 
the clerks that they must stop the next morning.— 
In the evening of this day A'oZ»/e sent off the packet 
with the bonds to the defendant, accompanied with 
the following le*' 


a 



W’hiel 


lade use of your navy 5 per cents, 
ir name, we send ^ou the inclosed 
‘innify you against any loss, as wc 
o suspend our payments to-morrow 
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Tills was thp first intimation cvor made to the dc- 
feiulant tha^ Ins -5 jut cents, had been sold, or that 
the bonds had been appropriated to* his use. 


Mr. JSohlc was examined asa wiftiess, and stated, 
th 't at tin* time when heincloaed4he bonds in the en- 
i.nd milil the JUth of July, he had no idea 
th(' house must stop, although they had been for 
hOjiii- iiiin ill itifiii altiPK; he intended, had they gone 
III!, fo ha\e rojih'-t .1 the stork of the defendant, wh<j 
in <’jHt va.sc oould never have known of its being 
!-oi 1; thej might have taken the bonds at any time 
fii'in tlie iron chest, and disposed of them us part- 
la'rship stock, 


1811 . 


Wilsok 
and Others 
r. 

Baliovb. 


It AVas ]no\rd that the ])artners all committed 
arts of bankrupioy^on the .“list of July, the day on 

wliicii the commission bore date. 

• • 

Parle, for the defendant, allowed that if the letter 
of the 30lh had been the first appropriation of these 
bo ids to bis nse, he would liave no right to retain ' 
them, as that l<‘tter vvas evidently written in con- 
trmjilatiou of oankruptry, * But the transaction was 
to be referred back to the 21.st, when wo apprehen¬ 
sion Maseutertaiiiul of the house being insolvent. If 
the bonds iiud been then assigned to the defendant, 
there could he no doubt that the ^iropcrly in them 
would liavebeen transferred to him, and witliont the 
assignment,he had the same right to them in e{|uity. 
He had a lien upon them for the value of liis 5 nCr 
cents. J lu^y were eiir-marked, and cease to form a 
part of the general partnership property. Noble w^as 

the 
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1811. 

Wu,SON 
and Others 

V. 

liALIOUlU 


th<^ defendant’s ajjent as well as a partner in thcbank-f 
ing house. Therefore, when deposited in the iron 
chest, they were to be considered as in the defwdant’s 
possession. ' , , 

Lord ELLENBOKCtfjpH .—t am of opinion that the 
defendant has no right to the bonds in question.- 
You say ho has a lien upon them. A lien means a 
right to hold. Bnt tiic defendant never held these 
bonds ; h<* bad no possession of them till the very , 
eve of the bankruptcy, ^^heu it is conceded the bank¬ 
rupts could net give a preference to one creditor 
over the others. On the 21stand down to the 30th, 
they only intended 10 deliver the bonds to the defen¬ 
dant, The whole rested in intention. The posses 
sion was never put out of themselves. Noble was 
no agent of the defendant for the purpose of receiv¬ 
ing the bonds. The defendant was entirely ignorant 
of the trail .action. Noble was a wrong doer in sel-’' 
litig tlie 5 per cents ; and after that breach of tnis^ 
the defendant was placed in the same situation as the 
other creditors of the house, A contemplated ap¬ 
propriation cannot be a xdrtnal transfer. Had the 
meinorandum been true, bad the bonds been depo¬ 
sited with the defendant, he would have had an 
ecjuitable title to them, and might have retained 
th'‘m till ills <lebt was satisfied. 13(it they were not 
deposited with him ; they remamedin iTiepossession 
of the bankrupts; they might have been takeo from 
the iron chest and carried into the juarket without 
1;' ^ .er knowing that his name had been written on 
the envelope. Had the affairs of the company been 
retrieved, his stock would have Ijeten replaced, and 

In- 
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he ttever would have heard of these bonds tlmt are 
vsupposed to have been deposited with him. The 
memorandum recites a false state of facts. Nolle 
merely put down upon paper an idea floating in his 
brain. No legal or equitable right to the bonds 
was transferred by his act. It* is a case of extreme 
hardship on the part of the defendant; hut the rules 
of law must not bend to pur* feelings or our wishes. 


1811. 



WjLsoy 
and Ot}ier» 


% 


Verdict for the plaintiflV. 


Park in the ensuing term brought the point be¬ 
fore the Court; hut tlie Judges were all clearly of 
o])iiiion that the direction^t Nisi Prins was right, 
and refus(‘d a rule to shew cause why there should 
not he a new trial. 

I 

The Attorney trencral^ Gacrrow, and Piehnrclson 
for tlie plaintifls' * , 


Park and Topping for tlie defendant. 

£Attoniic$^ Claifton Scjrmour*! 


Hex V. Hunt and Another. 


Fi Way, 

Fehnbtrv ^9. 


t was an information by Hi^ Majesty s At- Thedefrn<Jnnt 

fl ^ 1 A • 1*1 1 • ma) be found 

^ torrfey GetteraJ, for a iihol m a newspaper gtiiUy ui>nii ix 
«‘iilled T/ic Emmincr. 1"^ - > foTrosuon”which 

^ t * ehar^ff hinmjih 

* hAvIltg ** CIUM-* 

printed, and pqti|iiljed''alibfl,)fli«iepi'ored (m without 

Tlif^ 
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1811. count in the information cliarsfcd that the 

defendantscoj«;>o4'erf, printed, and pubnthed Uie libel. 

J ' There were other counts for printing and publis»ljing, 
Hunt and for publishing ouly. 

and Another- ” 

The Counsel for the Crown nieie!^ ad<ni'>'.} fhe 
evidence required by stai. 38 Ce j. :i. .. ' b (./ / »’ 

. eertitied copy of the affidavit sworu b’^ de lef - '' • 

at the stamp office, and a newspaper-coni'; < ( , r 
with the title of the newspaper described in t..c uiU- 
davit. 

Jh'oitgham, for the defendants, contended that they 
, must be acquitted on th<* liisl count, wdiic'h elinrgid 

them with the libelas viell as piinting and 

publishing it. This was a distim t and aggravated 
otrence. Jf a man was both the aut|n>r and pnblishe 
of a libel, he was guilty of a higla r bn ach of the 
laws, anddcv,erved a greater ineasuVe of punishment, 
than if he merely published what liad been written 
by another and the tendency of w hieh lie himself might 
not understand. Here,although the evidenre giv( n 
was, according to the slatuU', sufficient to shew that 
the defendants had published the paragraph charged 
to bo libellous,there was no evidem’e to shew that 
they were concerned in its conijio&ition. 

l..ord Ellenborouoh. —It is enough to prov e pub¬ 
lication. If an indietment charges that the defendant 
did and cause to be done a particular act, it enough 


(a) Vide Rex v. Hart and Whitej 10 East, 94. 

•» 
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to prove either. The distinction runs through the 
whole criminal law, Und it is invariably enough to 
prove so much of the indictment as shews that th^' 
defendaui has committed a substagttive crime therein 
specified. 


1811 . 



Rti 


V. 

Hunt 

and another. 


The Jury found a verdict of Not Guilty, 

. » 

The Attorney General, Garrow, Ahhott, and 

Jtivhardson for the Crown, 


lirouoham and B. Lawes for the defen^lants. 

A 


Vide Regina v* Ingrain, Sa}k, 3f84. Rex* n* Williams post. 


Q q AD- 


VoL. II. 



58S 


CASKS AT NJsl PlllUS, 


ADJOLTINKD SlTflAGS L\ LONDON 

^ ^ -—», 

r"" ""* . . 


Momlav, 

lVl>iuar> 


Wr.TMIOLT r. rtOCER'FS. 


Jn an nrtiun for 
premiums h\ an 
r 

<Hi in- 

mi •inn* Jnokr*, 
n (o'^s may be set 
4)tl tlut ha^ iiH))- 
npnn i 

poiu y sub cubed 
by ike |>!<ut>lid 
to tiu <k (end mi, 

Wliirli Ihe latfei 

rn<M ted %i ifh <i 
tit I r ml u coin- 
niiVjtoi'. 


A CTTOIS for proiniuins of insurance by an iindcr-- 
AvritcT against a:i insurance broker. 

I 

Tlie defenct' was, a s(‘t-oir to a larger amount than 
tlie sum el.umed. It was stated, that the plaptiff 
bad nuderwriiteii to t!ie <lefendant a policy on tj^e 
ship Marguvel ; tiiat an*average loss had haj)p( 
u})oii this j)t>li<-%, which lh(' plaintitF himself Jui#uC“ 
knowledge^ amoe.iib'd to b-v. Od. percent.'^ (hat 
the defendanl had aeV/ creijerc comnii'^siou from the 
insured, for guaranteeing tiu' solvenev oftlje ])lainlin' 
and the other miderwj iti'rs, and that tlie defendant 
bad lheref(/re a right to set od' this loss against the 
prcmii'.rns. 


Clarrotv, for the j»laintiiT, deriiod that tliese were 
mutual debt'', the looS being due to the insun'd 
oidy, (hough rec ivahle by tin' defendant as tlieir 
agent, and [)oi"(edoiit Uie embarrassing situation in 
whielj the niKh'rwriteii would In' placed, if he could 
he called upon, both by the insured and the broker, 
to pay' the loss, and if i'ilher of them coidd set it otF 
to an action at the underwriter’s suit. 


Lord 
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Lord Ellfsboroi GH —The l)rokcr, a ilel 
c/crfe;<'coiiiini''Sion,inaj l)elooked wpoiiastheowiR r ^ 
of the polity; and he btiii^ aiiswi lahle to the lusuu d " JLNKot r 
for the loss, the .nnouiit iiui) he oonsideud as du(* Kouu.rs. 
to him, and may he bet off m an aeJ[ioa hroiiiilil against 
him hy the midtrwiUtr for premiums. 'I hen lor<\ if 
the didendant j)io\es the fat^s upfutd, he wdl he 
entitled to a^eulitt. 

f 

But the del endue commission hum^ in uiitino* 
could not h( rcmil.nly pioved, and there uas a vei- 
ditlfoi the planitill. 

Gan ow and ^ i/af for the pkiinti/T. 


Toppuig for till dihndanl 

[Altornies, Turner nnd ‘'tr ca ] 


/ tik Gro^o D. Duboibj l 1. R, 112. J5i/t‘ t. DitkasuUj lb> 28 u 


CotK r. l^vloR and Anotlirr. 


^ I o f[a\, 

!• t bi uai V 20* 


f II ''ms \v.IS an action forthefi(ii>l tofanodshrouaht if'’v 
JL r 1 ^ )d iir 

Irom Vli^tors to ]-<oiKlon, ni tlje sni[> If A<;n, of 111 1 {[ lU tv 1- 

1*11 I ® {till to \ OI tklw 

whichtlu pftuutitT was iiiastcr. ns,i t 

\ ( > iiif * 

ti>r luc 

ciinp, ind A. i sigm*ffic bill if hrlin^ to 1? ^tid B nv''i,;n9 tt to C * nhn iccrptfathi. ^ooJs uiidci it> 
C. IS liable to an at tiuii toi the frei^^ht at the suit ot the tnustir cl ihc ^Uip. 


Q q 2 


This 
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1811. 



Cock 


V. 

Taylor 
and Another. 


TIic bill of lading slated the goods to be sliipped 
by Robert Mowlgomevy and (Jo. “ to be delivered 
at Loudon, unto the order of Messrs, ilargreaves 
and Dalzel, or*to tlu ir av«isigns, he or they })aying 
freight for the sanip as customary, with primage and 
average accustomed. 


t 

This bill of lading was indorsed by IJarurcrtves ^ 
Dalzel, at Ah'Jers, to Willimii Pelers^ at GiOraltar, 
and by him to Tailor 4’ Son, of London, the defend¬ 
ants, to whom the goods were delivered. 


Park, for the defendants, contended that an action 
for freight eonld not be maintained against the as¬ 
signees of the bdl of lading. The captain had a 
upon the goods for 1/is freight; but if he cl«pa|^o 
j)ait with them, he must resort to the contra^on 
which the goods were shipped, 'a’ud proceed a^nst 
the original parties to the bill of lading. The'per- 
sons .primarily liable for the freight eoidd not, by 
th<'ir own act, in assigning the bill of hading, transfer 
that liability, and give a right of action against a 
stranger. And the case of Artazzu v. Smallpiece, 

1 Esj). N. P. Cui>. *i3, was relied upon as in point. 

0 

Lord ELLrMJ 0 R 0 UGH.*r*-Tiie bill of lading make? 
the goods deliverable to Hargreaves and Dalzel, or 
their assigns, hr or they [>ayiugfreight for the same. 
The defendants, by'becoming af^signec^. of the bill of 
lading and receiuugthe gopds, adopt the contract. 
•^I'hey were aware on nhat terms the goods were to 

8 
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l)p delivered, and by acoeptirtj^ them they accede to 
those terms. I’hey derive a bcnelit from the plain¬ 
tiff's services, and must be supposed to promise him 
a reeom pence. Tliere is no transS.T of contract or 
ri^ht of action. Till the delivery, there was no dejbt 
due from any one, and the assifijnees then became 
liable. 7'he f)ill of lading’ ina^ be considered to have 
been in blank, and to have lieen tilled up with the 
name of the person to whom the delivery is made.— 
The liability is to devolve upon a sort of floating ap¬ 
pointee, and when he is determined, he is supposed 
to be a party to tiu' bill of lading, and to enter into 
Ibe contract with the master which is therein con¬ 
tained, "I’e whom do Hargreaves 4" Dalz(lovdav tlie 
goods to be delivered —To Taylor iSon, the de¬ 
fendants. They take them, 'and they must pay the 
freight. 

• • Verdi( t for tl\c plaintiff. 


1811 . 

Cock 

V. 

TAYLOlt 
and Another* 


In the ensuing term. Park applied for leave to en¬ 
ter a nonsuit, coutemliug, that after the capla’m had • 
parted with the goods, liis only nmedy w.is an ac¬ 
tion against tlie original parties to the bill of lading. 
But the Court thought, that the defendants, b) ni'- 
cepting the goods, entered ini o an implied under tak¬ 
ing to pay the freight, and a rule to shew cause was 
refused. 


Garrow and Taddy for the ylaintift'. 

V 

Park and Laioes for»the defendant^. 



f 4ttoriiftSy Kaye Sf Fr*$hJkUf, and 

Qq 3 • 
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IHM. 



CfK’IC 

y. 

Twloii 
and Anoliicr* 


As to the liability of the con- 
slgiicCj vifie Robert v. ilolt, 
2 Show, 41J. Where goods, 
by the bill of Jadttig, are deliver¬ 
able to the consignee, on his [)ay- 
ing freight for the same, if they 


arc delivered to the consrgnee^ 
the fieight cannot be reco\tMcd 
from the consignor. Penioso 
V. Wilkes, Abb. Shipp. Part 3. 
c. 7. s. l-t* 


Tuct-clir, 

1 (.Uiuai V 

tVlipre n N pro- 
Mded h) a ship s 
aitii ios dial any 
<)1 (hi‘ cieu who 
si) i]l nlw>ni 
<lieins»‘lvo'* fiom 
th(’ s]itp Miihont 
leave, ''ll ill loi- 
feittheii uap'-, 
»r, nfiei one ot 
tin < ifwr h,j^ so 
nh'»ci)t»'a hiniH'lf, 
Hn* master re- 
HMM'. Imn l).u K 
:i \ iinand.in(>\^<'i ' 
hnn u> unik like 
the i»(‘n is, the 
iorf *iJti js 
w.iiv a, tn 1 the 
w ue^aie letu- 
Miablc. 


Milli;r V. J3rant. . 

npIIlS was an at-tion l)y a foreign seaman agaiitsl' 
his (‘a])lain, for \vau,es earned on a vo\agt; fro§i 
liuisia to the [)ort of Lomloji. 

I'he deh-nee\\as, that llit‘ plainlitf had sinned ar- 
tie!('s, vUierehy it was provided'that if aii) of the 
crew sliouki absent themselves from the shij) before 
she \\ijs unloaded, vvilhoiit llie master’s h'ave, they 
should f')rfei( tiu' v\ lioleof tiu ir \vaa,es; and tliat af¬ 
ter tlie arrival of the sliip in (lieport of London, and 
Ix'fore she was unloaded, the plaintiti was absent 
from her, without leave, a day aiid.i night. 


Tiiese facts wvre jn'ovevl; hut it further appeared, 
that when tlu’ piaiiititf returned to the ship, the d('- 
feiidaut agaiij took him into his servi('e, and that lie 
worked in discharging the ship like die oilier men. 

••Hl.ord Era.i:ri!oi:ou«fii.—T'ani of opinion that the 
forfeiture was waved. The defendant might have re¬ 
fused to receive the plaintilf again, or insisting on the 

forfeiture 
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ibrfoitnre, might haveenloreclinto a frt sh agremmit 
■with him ; Imt hy pormittiug thtkphyntifl to return 
and to work in the disrliarge of the cargo, he must 
he taken to have pardoned the c^ence which had 
been committed, and he oanno^ afti'rwards revert to 
tlie forfeiture. T!ie plaintiff is tlierefore entitled to 
his wages at the s<i[)ula(ed rate, as if there had been 
no infraction of the articles, 

i 

Yc'rdict accordingly. 

Topping and Espinusse for the plaintiff. 

Park and JSolan fur the defendanL 

f Ituj)puighatn and 


1811* 


Mxller 

r* 

Buant. 


• • 



* 


FlRUANCn V. Er.KIXGTOX. 

was an action on 11 Geo. 2. c. 19, for dou- 
'*■ bio rent. 

The first count of the declaration stated, that the 
defendant lick! a dwelling-house as tenant thereof to 

o 

the plaintiff, and on the 2()th February IBlOgave no¬ 
tice to tiwi [daiiitiff of his iiltenfion to <(uit the said 
d w elling-hoiise as soon couldpoxdlip get another 

siliiutton on the 2.9th of September folloM'ing 
he did get another situation and ought to have quitted 

Q q 4 


Wednesday, 
Febiuaij ^7« 

If tenant from 
^ear to >eir 
his landlord 
untie ‘ til it lie will 
<Ftit apoii a (on- 
ti«ie;eiu'3, and 
doe!> not quit 
VI h<‘n the con* 
4ing‘n(' hap- * 
pons, ho H not 
ihiblctoan po¬ 
tion on 11 G 
c. 19. lojdoubic 
rent* 



•l 

584 - 

; 


1811 . 



Fauiiance 


v» 

Elkiscion. 


CASES AT NISI PRILS. 

« 

llie plainlifif’E) tlwelliiig house, but that he remained 
in possession of it till the 25th of March 1810 ; 
vk hereby he became liable to pay ,£108, being dou¬ 
ble the yearly rent for the time ho so held over after 
the expiration of the police to quit. 

The d eclaration beings opened,— 

l.ord Ellenborocgu expressed himself of opinion 
that the notice to <juit was too vague, and that this 

case did not come within the statute. 

> 

I 

(Harrow and Campbell, for the plaintiff, brought 
to his Lordship’s notice llie words of the statute, 
which arc, “ that if any tenant shall give notice of his 
“ intention to quit the pieniiMes holden by him at a 
“ time mentioned in such notice, and shall not deliver 
“ up the possesion thereof accoroiligly, then such 
“ tenant shall thenceforward pay to the landlord 
“ double the rent which he should otherwise have 

I 

“ paid.” The time mentioned in tliis notice Was,— 
as soon as the b'uant could get another situation. 
When he got another situation, the time was ascer¬ 
tained. Id cerium esi quod cerium teddi protest. 

« 

I 

Lord Eluenporough. —1 am clearly of opinion 
that the notice is not witliiu the statute. It only 
amounts to this, that the defendant would quit when 
he found it convenient. * There must be some fixed 
t time mentioned before the double rent .can attach.— 
Would the landlord have been bound by tins notice? 

Could 





' HILARY TERM, 51 GEORGE III. 


m 


Could he let the liouse to another tenant on the con- J^ll. 
tin{?ency of the defendant’s tjcttin^a situation to suit 'yTanAsi^ 
him. This attempt to recover double rent under v. ^ 
the present drcumstances is an experiment which Et&iKcwjx* 
had better have betn avoided Qi), 

There being other oeeount,s for use and occupation, 
and for not nsin.; the prunises in a teuantable man¬ 
ner, the cause was refened. 

m 

Gurrow and Campbell for the plaintiff. 

Park and Eiptnasse for the defendant. 

I 

[Attornle*!) Arro%»mith and Mfioda^l 


(a) The facts of 'the case 
were, that the (.'tfendaj^t held the 
house in question at a rent 
greatly under its yahic ; that he 
gave a notice in writing, to the 
purposi^ stated in the declara¬ 
tion ; that oil the ^9th of Sep¬ 
tember, he himsdf removed to • 
another house which he pur-^ 
chased j and that he underlet the 


plaintifF’s at a cousidcrable pre¬ 
mium. 


There is no necessity for a 
notice under this act ^of parlia¬ 
ment to be in ’wri+mg, at least 
where the tenants holds under a 
parol demise. Timmins y. Row- 

iinson, 3 linrr. 1603. 

^ « 


Brown 



£94 


CASES AT NISI PRIES, 


Timrsdny, 

>cbruary 

13R0WN V. Pigeon. 


An action can* 
not he m im« 
tamed for a ma* 
hctousaircst bv 
A« ns^fiinsi U. if 
A. owed B tiie 
sum for hirh ho 
■was held to bail, 
although v^aa 
indebted to A. 
fo d iaigrr 

amount. 


was ail action for a malicious ai vest. 


•Pigeonowed Brotrn (^2^, Broini owed Pigeon 
,£I0. — Brown, mcauinu: 1o allow the latter sum hy 
wav of Kct-off, arn slc'd Pigeon for the* halancc of 
X’I*h Immediately after, Pigeon arre.sled Brown 
for X’l0, which was the a(‘t now comjihnm d of. Pi 
gcon took out a summous to stay proceedings iti tlu* 
action against him, and ylforc'd to pay X’23. Brown 
refused to take more than ci'13. A judge finally or¬ 
dered proceedings to he stayed in l,l>e action against 
Pigeon, oii'payment of i’l3 and costs, and in that 
against Brown, on payment of ^10, without costs. 

f 


Park, for the plaintiff, contendiHl, that \vh<*n he 
was arrested, he was nof indelited in apy sum of 
money whatever to Pigeon, who on the contrary, hy 
his own confession, owed liim .fjhh It is onlv the 
sum due upon striking a balance, that can be con¬ 
sidered the sum due from one party to anotlier.—■ 
The defendant had, therefore, held tlu* jilaintiff to 
bail maliciously, and without any p'^obahle cause. 


Lord ELLKNf.OROunii.— The defeudaiifs conduct 
in this trausartioii w'as highly vexatious‘and repre¬ 
hensible; but tills action cannot be maiutained. He 

had 
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had not only a probable, but a real cause of action 
agaiu-st the plaintiff at the time ®f the arrest. The 
cross demands were separate and distinct. Tin sta¬ 
tute of set-off is not comjiulsory. The defendant 
was not obliged to set off tin; debt din to him from 
tlie jdainti/r, and the plaintiff, although he held 
the defendant to bail only ?or might have reco¬ 
vered tin* ^’23; The di'fendant’s harrassing proceed¬ 
ing was a lit subject for a summary application to a 
judge, which had been ellectually made; but when 
a delit of .£l0 uas due to him, he is clearly not lia¬ 
ble to an action for maliciously holding the |>laintill 
to bail without any reasonable or probable cause. 

A juror was withdrawn. 

Pui /i: and Espinassc for the plaintiff. 

• • 

Garrow and Jiar7'oiv iov dt^lcndahts/ 

[Aitorn a, Tdlif and Godmobt/.l ^ 


/ idv Till, Px^c, 153. Dr. Turlington's case, 4 Burr 199C, 


ISIU 

Brown 

r* 

Pic EON* 


JRkvnolds 
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m 


Friday, 

Itfarcb I, 

If a blit of ei- 
eliau^e is ac- 
irptcd pa^rablc 
at JHi isri. A* B* 
^ ro:w w \W 
arc biiokers tn 
the iity of lj»»n- 
dun, a present* 
ineut of the bill 
for payment to 
then clerks, at 
the Cieartng 
JinM 19 bUlh* 
citnU 


Reynolds v. Chettli:. 

f 

r^HTS ^vas aii actioo by thr indorsee, afi^ainsl 
”*■ acceptor of a hill of exchange, accepted, jtai/a- 
hlc at Messrs, llamsmi 'and CoJs. 

These genllemen carry on their hushicbb of ban¬ 
kers at Ao. 1, Alansiojt J/otue Sheet, in the city of 
London. 1 he Ihll, when due, was presented at the 
Clearing House (a) in the city, to the rl‘n-ks of 
Messrs. Harrison Co., who said, it would not be 
paid. 


Garroio, for the defendant, insisted, that accord¬ 
ing to the late decision in C. P. (h), tlie plaintiff was 
bound to shew, that the hill was plesented at the 
banking house of Messrs. Harrison and Co. in Man¬ 
sion House Street. 


Lord Ellenborough.^—I tliink a prcsentineiit to 
the banker’s clerks in the Cleai'ing House, was a 
presentment at Messrs. Harrison and C'd.’s w ithiu 
the meaning of the acceptance. 


In action OB The defendant had given the plaintiff notice, tot 
ciiaiige, the pvove what coiisidcra tion he ga% e for the bill; which, 

b!rcoinpe*i'lieiMo it was Submitted, he w’as bound to prove accordingly. 

pnivc wh.it con* 

ndcration *ie -, __ 

gave for It, by a ^ 

inereuottce^ 

thAthewiife» («) Vide Fernandcy ©• Glynn, 1 Camp. 420. (6) Callaghaii 
required Jolrdo. ^ anfoi 50 . 

IiOrd 
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y^ord Ellen BOROUGH. —The notice is insufficient 
to throw tins burthen on the ulaiiitiff. You must 
first cast some suspicion uj)on his title, by shewing 
that the bill was obtained frointhv d(‘teudaut,or some 
|)revious holdei, by force or by fraud. 


1811. 



Rli.YNOI4>8 


O. 

CnBxrtsli 


The plaintiff had verdict. 


Gasdlee fol* the pbiintiff, 

Gcu roic for the defendant, 

j 

[AttornicSy U'e'ttonznd MtnskulLj 


ride llees r, Marquib of Ileadfortj anCcy 574, 


• ^ 



Lanyon V. Blanchard. 

rrfinS was an action to recoverjthe amount of a 
“*■ loss received by the defendant, upon a policy 
of insurance which he had effected as a broker. 

The plaintiff being at Monte Video, wrote to one 
Crotegy aX Falmouth, inclosing an unindorseA bill 
of lading, of certain tallow, deliverable to the ship¬ 
per’s ord»r, and directing him to effect an insurance 
on the tallow, and to employ a good house eA Liver¬ 
pool 


Friday, 
March !• 


If cin agent, 
employed to 
eflTcct an insu^ 
ranee on goods, 
represents hiip* 
Self as the own* 
rrof the goods 
to another pcr« 
son whom he 
enip1o>s te 
effect t^e policy^ 
tne latter ba$ not 
agei^ei.il lien 04 
the polity for 
the balance j; 5 
due to him 
from tbeagent. 



CASES AT NISI PRIUS.' 


59S 


1810. 



Lamjon 


ir. 

Blanchard. 


sell it, for tlio pliiiiitifFs benefit. Croirgy came to 
London, emjiloyed* the defendant to i ffect the insu¬ 
rance, reprchentetl that he had authority to indorse 
the bill of ladins;, and ailually did iiulorse it accord¬ 
ingly, to a person at J,jiverpool named by llu' defen- 
,dant. The di'A'iidant efleeted the policy. The ship 
was lost, and he reeei\ed the ^uni insnroil from the 
underwritiTS. I’his he claimed to retain, to satisfy 

abalanci'due toliinitlom Croirifi/. 

„ »!?«/ 


(.tarron\ for the dch'iulant, contciuh d, tli.d he had 
a genei'al lieu upon the jiolii'y before the loss, and 
upon the mono} received since, as bctwien himself 
and the jieisou by whom he >^asemplo\ed. Crougy 
ri'pvesented himsdf in tins transaction not as an 
agent, but as a princijial. ' lie aopeaud to ]ia\e aii- 
thonl> to indorse th<‘ lull of lading, and tlu’ diTcu- 
dant had no.means of Jvnn\\ing, ihivtMhe tallow nas 
lobe sold forthcaccouni and benefit of tin'plaintilf. 
'J’he former casi s ujion this subject had turned iijion, 
w’tn'tlu'r a principal was disclosed, or (In'pi'isoo t i.i- 
ploying tin' broker ap|)eared as [)rinci|>al himself. 
Ibre 6 Vo/cg^ assuun d dofninion our tin' bill of 
lading, and (he defendant had reason to believe, that 
the policy was ellecied for his benef/i. —liut— 


Lord ELLr.NBORorGH was of opinion, tliat in tran¬ 
sactions of this sort, if an agent icjiresents himself 
/to havt* a jiower whichds not intni^ted to JuHb his 
principal is not bound by his acts ; that the jiersori 
who giu's faith tb the representations of tlic agent, 
must run the risk of their being true or false 5 and that 

as 
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Crowgy hud no aullioritj to indorse the bill of 
lading, or to act as proprietor of Jlie tallow, the de¬ 
fendant was only a sub-agent, and conid not retain 
the sum he had recei\ed upon tjii’ i)olK‘y from tlu' 
person, for whose ultunate beneht it was etfected. 


1810. 



Lanyom 


V. 

Blamcuakd. 


Verdict for the amount of tlie loss, subject to a de¬ 
duction for tin* pnauiums and other cliarges due on 
this particular.policy. 

* • 

Parlv, Jcri'is and Ricftai (ho/i, for the jilaintiff. 


(Janoiv fof the defaidant. 


f idc Maans llendrrsoii, ] Kasi, 335. Snook Davidbon, 

f^ht 218*. . 


A( KLAND V. PcARCn. 


Corain [.e lilanc, J. («), 


flatmday, 

Marche. 


was an action on a bill of exchange for 
^ X’«>yO, dated !5 IVjay, 1810 , accepted by 7 . iruin, 
drawn l»y the defendant, payable to his own order 10 
days after date, and indorsed by him to the plaintitf. 


A bill of CT- 
4 iiaiigt IS void in 
the litind'iof a 
buoaiidc tudoi* 

SOI, it It 

dtjwn in <oibe* 
CjUi lift* of an 


llvUtlOU' *‘fi*'*** 

ment for discounting it| althouglitlic drawer^to tv Ilo^c order it was payable, was not pnv^ to tbb 
Agreement, i 


(a) Lord EL^c^BORoucH C* J. was this day at Windsor attend- 
the Queca’s council. 


10 


Defence, 
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000 

1810; 

Ackund 

V. 

Vf-MiCU. 


Defence,—usury in the formation of the bill. 

J. Wain, the acceptor, swore, that being mnch 
pressed for the suniof,b’ii 50 , he applied to one While 
to discount a bill ♦for that amount. While refused, 
as the bill had too Ion?: to run, but offered if he could 
?’et tlii‘ defendant, to draw a bill to be ac- 

ee])ted byhiin at 10 days, forot’tlSb, to give him <£'250 
in ciibh, and a iciurued bill of another person for 
<£ 73 b‘, ou condition that, he, fF/oVe, should receive 
for this acconuiioduliou the sum of £’ 10 . The bill 
in question wa> aecordinuly, at IVoin s solicitation, 
draun and iudors(‘d by tin defendant, whoviasnot 
made ac<j;..i‘>;i"d \\ illi tlu'a?re<’mcul. W’'uin having 
accepted the lull, carried it to received from 

him a cheque for £'dut), but not the bill for £’ 130 *, or 
any thing more, and paid him the,stipulated sum of 

jGio. 


Topping, for the plaintiff, contended, that this 
was not usury uhiehuould dc'f'al lhi> action, as the 
agremieiit was not betw<en the jauth's to hill. 
The defendant was ei.tueiy i-iiunuit of the manner 
ill wdiichthe bill was to be (h'^eoout<';l, cud its cha¬ 
racter could ni!»t be detenniued b\ what look pUu'O 
betuei'ii the acceptor and third pii'sons. Theusury 
was ill the discouiitiue: of Hie bill, and not in its for¬ 
mation. It uas therefore valid in the hands of a 
bona Jide indorsee for iclue. 

Q 

i 

Lc Blanc, J. I am clearly of opinion, that if Wain 
is believi'd, this'action canudt be maintamed. The 
bill was drawn under an usurious agreement. The 

drawer’s 
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drawer’s ignorance of this agrc<‘metit is iiumateri il. 
Ha(f the bill bion in existence bd^ee ftM aareeuiiaii, 
tlie USUI) I't vwem /Paoi mul While ..(i.id tut h.uc 
\itiated it in the hands of the plainytl; iini tic* nyu u- 
inent was the cause of its foi-mat on. Ji a bill < t < v- 
eliange must be^alid, because tin* |>altlc^ to it tau- 
uot be ])i'»ved to ha\e had noju ( of the oct .ision I'oi 
drawing it and the (Mirposcs n. win. h ii u !,c ap 
plied, this wouKl be an c.i-^) i-oc‘ci|h toi ( i i.iuig me 
.statutes of usuiy. 

The jury, bo\Aevcr, dele in \f d I! .1 aiul found 
for the plaintiff. 

The witu(*ss called to pi(/\« isidiM u iht di 'u'ik tir 
of the bill said, thaton tin dav n Ik aitu di.i !,» Ii i: 
a written notice oMts haunuOitu disno.iouied at 

Wie def( ndant's house. 

« • 

Lk Blanc, J. aftir .<rg lau nt ruled, that secon¬ 
dary evidc m e of thciontHit •' this uotice, might 
be without a notin .0 juodiueit, and com¬ 

pared it to a notici (o <^a.i 

T^oppt/ig and (\.pfeii loi th plaiuti(J’. 

Gmroir ami ParA; Air liie deO'*ndaiil. (b) 

( V(t' inns, jIhu ^ ^Uphiti .j 

(a) y^de PinlipsoH v* Cha*)!', anit 110. 

(b) lu ibo eiisiiuig toiiii a^notion was umtletfo sot asido <ho ver¬ 
dict J» this cise as coutrary to ovidoiue , but the Judge's luluig at 
mdpriti» was not questioned. 

VoL. U. 1\ I 


1811. 



Acn '•n 


71 

1 k.AitCi4« 


"sf fond t\ fill- 

bi 1 ^ 1 - 

\ II oi t 

iiolu ' tin. dis- 
( d a Dill of 
v< ban , \vilU« 

')n( iioiitt lo 

pioduce It* 


Lin 00 
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Saturday, 
JVlarcb i. 

The holder of 
A bill uf ex* 
<hai]gc I ex¬ 
cused for not 
giviiif, notUcof 
Hs di*<l^onoiir m 
the u'^u.il time, 
by the (lav on 
which be should 
re^Iailv have 
given the notice 
being a public 
ti «tiVii) during 
M huh lie 
!■> lly forbid- 
dt 11 hv In') lilt- 
gioii to atu tid to 
•inv feCcuUr&f" 
tiiiib. 


Lindo V . Unsworth, 

i 

rTVlIIS was an action by the indorsee against the 
drawer of a bill of <‘xchange, which became due 
and was dishouonred on Saturday the (Jth day of 
October last. 

It was then in the hands of Messrs. Hoare ^ Co., 
tlie plaintifl's bankers. They, in the usual way, gave 
it to a notary, who returned it to them, noted on the 
moi*nin" of Monday the 8th. The same day the 
bankeih sent to j^ive notice of the dishonour of the 
lull to lh(' plaintill’; but he being by religion a Jew^ 
and thi.s, as th«‘ witnesses stated being of all cele¬ 
brated throinjhout the year, the greatest Jewish fes¬ 
tival, during wliich it is nnlawfiij lor persons of that 
])ersnasion to attend to any sort of business, the 
plaintifi ’s counting house was shut, and there was 
no way to coinmip^iicate notice' to him of the uisho- 
iioiir of the bill till after the post had been disputched. 
On the 9th he .sent otf a letter by the post, giving 
notice of the dishonour of the bill, addressed to the 
defendant at Lancaster. , 

Parke, conb'iulcd on the autliority of Scott v. 
JJJford, 1 Camph. 246, and Smith v. Mullet, ante 
208, that the notice on the 9th was sulfficient. 

'Topping, contra, observed, that in thece cases the 
pai ties all lived close to each other; that it wa» more 

important 
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COS 


Important a notice should‘be given early which had 
to travel to a distance; and that the plaintiff was 
here bound to have sentolF a letter containing notice, 
by the post of the 8th. 


ifili. 



Lymdo 


( 


V* 


UKSwontH. 


Lord Ellenborough —I think the plaintiff was 
excused from giving notici* on the8lh, upon the score 
of his religion. The Jaw rpc{nired liitn to give notice 
W’ith reasoiiabJe diligence, and 1 think he iJid so if lie 
sent pff the letter as .so</n as heVould after the ter¬ 
mination of. thef'stival, during which he wa.s abso¬ 
lutely forbid to attend to .secular affairs. The law 
merchant respects the leligion of tUfierent people. 
For this reason, we are not obliged to give notice of 
the dishonour of u bill on our Sunday, lint it was 
equally impossible for tlierlefendant to give this no¬ 
tice on the 8th bf October. The letter sent off on 
the 9th i.s theref»r/i sufficient. 


Verdict for the plaintiff. 

Parke and 3Iarryat for the {daintiff. 
Topping and liicliarclson for the defendant. 

[AtftrnieS| auti Hlat^kshckJ] * 


Stat. 30 & 40 Geo, 3, c. 4?., or Christmas day; but this seems 
for tht 4^Uor observance of fo#havo bocri so at comiuon law 
GoodFridaJ/^ enacts, that^^i^h and by iho custom of merchant's# 
rcs^iect to bills of cxchan£^e»aucl ^ nla Tassel y. Lewis, I LiU 
promissory itotes, Good Friday Kaym. 743f 
firail jbeconsideredlikeaSunday 

* Itr2 


Heys 
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Tuffldaji 

IIeys V. He^eltine and Another. 


An aTfrmfnt in 
a declaration that 
A. B, ^ Co. ac¬ 
cept* da bill of 
cxchangea* cord¬ 
ing to (he usage 
and cu-itom of 
mei chants, n 
supported by 
eMdeixe that 
tne bill Mail ac« 
ceptfd by C, D., 
Iheir authorized 
agent, thus: 

« ForJ.B. H 
Co. C. D. * 


\ CTION against the acceptors of a bill of ex- 
change. 

The declaration alleged generally, that the defen¬ 
dants aerrpted the bill according to the usage and 
custom of merchants. 

Tin' bill was in fact acce[)ted by an authorized 
agent of the dehiidants, in the following form: "‘For 
JJesdtineSj'Co., John WUson." 


Park objected that this was a variance, and that 
the (Icclarahon should have averred that the defen¬ 
dants accepted the hill “by one John Wilson, their 
agent in'that behalf ” 

Lord Ellenborough. If tln^ defendants aea^pted 
the hill by an agent, in contemplation of law, they 
accepted it tlmnsehes ; and it is a general rule in 
pleading, that facts may he sta/ed according'to their 
legal effect. I think the evidence in this instance 
supports the declaration. 

The defendants had a verdicton the merits. 

Oarrow, Topping and Campbell for the< plaintiff. 

Park 
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Park and Abbott for the defendants. 

[Att(>roic<i, Hufd and 


■ ' ■ *' • .. 

Vide Uclmsle)' v. Loader, ante 450, aivl the cases there referred to. 


1811. 



V. 

Hiseltink 
and Another. 


Eyre v. Palsgrwe. 

A CTION on a policy of insurance from Riga to 
Hu/l, dated 7th August 1810, The ship was 
captured in the Pdt, on her way home, by a Danish 
privateer. 


• • 


The following w^as the only evidence adduced, to 
shewthat there had been a licence to legalize the 
voya^ 

The captain, who is a foreigner, u%tated, that when 
the privateer was approaching, he sunk (amongst 
other documents) a* paper which he understood to 
be a British licence, and which he had received in 
London from Mr. La Marche. 

¥ 

This gentleman being called, said, he had read 
over the jiaper giyen*by him to th<» captain, and be¬ 
lieved it to be a regular licence for the voyagt^ in 
question. However, he had not procured it from 

R r 3 • the 


Tuesday# 

Mcircti 5 * 

When a In¬ 
sured IS raptured 
in a voyag^to 
an enemy’s 
c ouiitry, and the 
British licence 
legalizing the 
voyage is lost, to 
«he\r that she 
had such a li* 

Cl lice, It IS ne¬ 
cessary to prove 
the |<»&s of the 
paper purport¬ 
ing to beali- 
cem e put on 
board the^hip, 
and to produto 
CTainioed <opiei 
of the order in 
counrilfor grant¬ 
ing ttielueine, 
and of the copy 
of the licence 
prcbcrsed tii tht 
pcc rotary of 
state io&ccf 
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, 1811. spcretary of stato himsolf, but had received it from e 

iVIr. Eames, of the lioU“.e of tamci, Muller^ ^ Co. , 

Paisuuave. 'Parke, for the jiUiutiff, contended, thatthe licence 

being lost, this was f>ecoudary evidence of its con¬ 
tents to go to the jury. 

The Atiorneij General, contra, insistcil, that theor- 
derail! council should be produced, authorising the 
secn tary ofsfnte to grant the licence, andthecojiy of 
the lieeiK'e pri seiaed in tlie secretary of state’s office- 
At coiunion law, alict'nce to trade with the enemy 
could only be granted under the great seal. ^ By 4S 
Geo.:}. c. V2(i, upon an order in council being made 
for that purpose, the s(‘cretary of state was autho¬ 
rised to grant these licences. But the order in council 
must bejuoved, to shew the validity of the licence. 

. ' ' 

liOrd Ellen BOROUGH.— If the objection i^s taken ' 
I 1 ' ust (bride that this evidence is iusufl|eient. At 
prtsent we have no proof of a licence having"e’fer 
is.sue(l. All we know is, that La Mat'che debarred a 
jiapi'r to the captain, whicn he had recjeived as a li¬ 
cence from another individual, i hope that fot the 
^future, attoinit'S in cases of tliis sort will come pre¬ 
pared with the projier evidence to shew"the voyage 
to be legal. 1 do not require the production of the 
council books. On the contrary, it may be dgtlgci'- 
ous to remove them frdm the office wh€ffe,Aey are 
deposited; and I shall hold it quite sntj^Jiient to pro- 
d uce an evamined copy of the order relM|d Upon. For 
the same reason it is unnecessary to produce th.e li- 
' *<^c 6 
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cence preserved in the secretary of state’s office. Let 
the plaintiff prove that the licence put on board the 
ship is lost, and produce examined copies of the order 
in council and of the licence in the secretary of state’s 
office. I trust that all concerned will take notice'of 
the rule now laid down. The present plaintiff must 


1811. 



Eyre 

V. 

PAi;&fiSAY£. 


Nonsuited. 


Parke and Scarlett for the plaintiff. 


The Attorney General and 3Tarryat for the de¬ 
fendant. 


[Attoinics, Uosser and SounUllon*"] 


Vide Kensington Inglis. 8 East 273* Rhind t?. Wilkinson^ 
2 Taunt. 237. • . 


it 








<* 


q. t. V. Roberts and another. 


¥"y ^T^foT |JenaIties 


on the statutti of usury. 


Thetransactioii alleged to be usurious took place 
betweeif the defendants and one Pulding^ and was 
sworn by him to have been as follows: 

On the 13% of December, Piddmg owed the de¬ 
fendants, are stock brokers, T^’8237. IOy. aiul 
theytiroposed to him to continue the loan of this money 
\ R r 4 ^ till 


Thursday, 

Mdnk'l* 


IcDd- 

mg inonev on 
conUnuation U 
U5unau«* 



tot 
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)8II. 



SMKOr.ET 


lloBt BTS 
an Li Another* 


fill the lOtb of January followinc:, on his pledging 
X'lOJiOO oniniuin with llum, on which they were to 
advance an instalniem ofX'lf^OOon the 15th of De¬ 
cember, ami which they were to return on the 10th 
of January, at 3-8ths higlier than the price on the 
l.'jth of December, lie agreed to the proposa,!, and 
it was' carried into effect. He accordingly, on the 
lOih of January, upon receiving back his scrip re¬ 
ceipts for tlie X’10,000 omnium, gave .tliem a chttjne 
foe ^£0275, which was duly paid. This /o/aZ was 
composed of X’B-'17.105. the original deb.t; theX'lOOO 
instalment; and £37. iOs. for the J-Olhs;—which 
last sum is more than at the rate of X5 percent, per 
annum for the money forborne.—The credit of the 
witness was considerably shaken in cross examina¬ 
tion, particularly by the gcconnt he gave of the man¬ 
ner in which this action had been, commenced. No 
very satisfactory explanation coul^ be obtained of the 
nature and consequences of the contract between 
the parties, when money is thus lent on continuation. 


• • 

Lord ELLRNROROUGti said, thatasfar as could be 
discerned from the evidence before the coifft', there 

t 

appeared to be no contingency in the transaction, 
and whelher the* market rises or falls, the lender must 
recover his principal, together with the advance 
upon the price of the omnium. If so, where that 
advance is above the legal rateof interest, the trans¬ 
action is undoubtedly usurious; and in this case, if 
the witness was believed, fhere must be fc. verdict 
for the plaintiff. , But his lorchship pointed out the 
improbability of several parts of Vidding's testimony, 

and 
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chiefly left it to the jury, upon the credit which he . 

deserved. ' v^"'^ 

• SH£oi.Er 

The jury immediately found for the defendants. RoBEats. 

• and AnotUer* 
The Attorney General, Garjow and Comyn fpr 

the plaintiff. 

Park, Marryut and Gurney for the defendant. 


But the Joan of money pro- of i-toclc, B. took a bond from 
dneeJ by the sale of stork, on A., ionditioiud Au (he transfer 
an agreement tliat the boi rower to B on a future day of the 
shall replace this stock on a cor- fidme quanlity id si*jck, and tor 
tain day, or repay the money on the paym*'ri( in (he nirantime of 
a subsequent day, ^vith such ni- such interest as the stme tAouId 

teiest in (he mean time as the hate piuduced: this wd<* held 

# 

stock itseJt would harojiroduced, nett her to ho usurious, nor witlnu 
is not usuiious, though the in- the stock-jobhiug acts. Mad- 
teiest exceed per Kent. Tate dotk r. RiiinbaH, 8 Kast 3(it. 
57, Weliiiigs, 3 T. R. 551, So Vide Zanders v. Kenti<*h, 
wheie A. otving B. so much mo- 8 T. R. (62. In those cases^ 
ncy on a givA day as would fromthcfallofslock,Alossmighfe 
have purchatied a given quantity have accrued to the lender. 




Muller 
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>1^ 


TtMirsdaj, 
March 7. 

A»oya|c to a 
PruBSfao port is 
luH lUegal as 
fcein^a trading 
irHh an eneiny» 
ftUhougli our 
commerce is en¬ 
tirely excluded 
from the ports 
of Prussia, nud 
there be no di¬ 
plomatic inter- 
course between 
the two Goun- 
trres^ —A polity 
of insurance is 
not vitiated by 
Rbrina leave to 
the ship to pio- 
ceed to any poit 
in a particulai 
sea m which 
tht^ are both 
hostUe and neu¬ 
tral ports iinteiis 
it can be shewn 
that it was in¬ 
tended the ship 
should 111 fact 
proceed to one 
of the former. 
—-An insurance 
is declared to 
be “ oil the 
cargo, bemg 
« lOJl hbds. 
9 ajte»^ This 
does not amount 
to a w arranty 
that the wine 
constitutes tlic 
whole cargo, 
and that oo other 
goods shall be 
taken oo board. 


Muller v. Thompson. 

♦ f 

r was an ac^jon on a policy of insurance, 

dated 17th April 1810, “ at and from Gotten- 
hurgh, or from off Gottenburgh (if the ship should 
have proceeded without entering that port) to Konigs- 
berg, with leave to carry simulated papers, to seek, 
join and exchange convoys, and to proceed to any 
port or ports in the Baltic or Gulph of Finland, in 
the event of the ship not being admitted into the port 
of destination." 

The insurance was declared to be “ on the cargo^ 
being 1031 hogsheads icihe, valued at £,iQ per hogs* 
head," 

# t 

« 

The ship was Banish, and brought a cargoof wines 
from Bourdeaux. These she unloaded and reloaded 
at Chatham, The captain likewise put on -Imard 
there eight cases of British mauufaotureji gvods, 
which, together with his British papers, he stowed 
away in the bottom of the hold. The ship then pro¬ 
ceeded on her ulterior voyage, and'after touching at 
Gottenburgh she vv as captured by a French privateer, 
and carried into Bantzic, At first there appeared no 
evidence against her, and she would have escaped, 
had not the British goods and papers been after¬ 
wards discovered. But by means of them she was 
condemned with iier whole cargo. 


Garroto 
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Ofti'tow, for tlie underwriters, first objected that 
the voyage was illegal, as our slyps are excluded ^ 

from Ao«/^>Vi6er^,wlach must therefore be considered ' 

au eat my s port. . - Tnoswsoit. 

f 

1 

Lord Ellenboroouh.—^W edre treated very dis¬ 
courteously there, but it is not to be considered an 
eiiein}\s port. Kovigsher^' bejongs to Piussta .— 

VJii are placed m a strange anomolous situation with 
regard to that country and others oil the continent j 
but it is not llial of war. We have publishe*! no 
declaration of* war against Prussia; wo have not is¬ 
sued letters of marriuc and reprisals ; wc have not 
done any act of hostility. Therefore, though tlie re¬ 
lations of amity an* not very strong between ns, yet 
we are not at war uith Piossia, and a voyage from 
England to a Prussian port is not illegal. 

Garrow then objected, that there being various 
ports in the Baltic and Gulph of Finland, which at 
that time wi re decidedly hostile to this country, a* 
poliejt "iving leave to proceed to any of these, was 
illegal on tjle face of it. • 

' Lord Ellen BOROUGH.—You must shew tiiat the 
parties had it in contetnplation, that the ship slionid 
proceed to an enemy’s port in the Baltic or (iuljili 
of Finland. There being neutral ports within the-,6 
limits, 1 will presume that the leave was meant to 
apply to such only, till the contrary is proved (aj. 



(a) Vide Barker v, Blakcs, 9 East 383. 


Garrow 
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Garrow, lastly insisted, thattheuuderwritersweiie 
charged by the ^8 oases of British manufactured 
goods, taken on board at Chalham. The insurance 
^was declared to |)e “ on the cargo, being- 1031 hog¬ 
sheads wine Tliis amounted to a warranty, th^t the 
whole cargo consist'ed of wine, and that no other 
goods should bo taken, on board. 

Lord Eulenborough. —1 think -the cargo does, 
not mean the whole cargo, but merely that the insu¬ 
rance shall attach upon that part of the cargo which 
consists of the 1031 hogsheads of wine. There was 
no warranty or representation that this was French 
wine. The risk was not increased by other goods 
being put on board. The ship was not declared to 
be of any particular nation. There was nothing ille¬ 
gal in sending British goods to a Prussian port, and 
I do not think it was any contraception of the terms 
of the policy. 

Verdict for the plaintiff. 

In the ensuing term, (rmroM; applied t,^»^5t?t'aside 
the verdict, on the ground of there being a warranty 
that the cargo should consist of nothing besides wines. 
But the Court refused a rule to sH’ew cause. 

The Attorney General, Park and Holroyd for the 
plaintiff. 

* 

Garrow, fogging and Scarlett for the defendant. 

L 

•. * 

CA.t(orDiet, QaUj^t aad Blunt,} 


14 


Jarman 
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Jarman r. Coape*. 


Friday^ 
March 8« 


w 

ripHIS was an action on a policy of insurance, “ at if ^ policy of 
^ and from Lojjdon to any port or ports, place 
or places of discharge, all or any, on the cojitinent, “ free of 

I o > 4/ 7 ^ 7 seizure 

nvith lil»ertY to t’ouch at Heligoland, and duriug any '»)«;rpoitor 

I • 1 1 ^ \ pOlUof dis* 

tiinopilicmisnt stay tnefe, and with leave to carry si- < harge/'and 
mnlatcd papci’s and a British licence,// ce of captvrc an open rKei not 
and seizure in 'her port or ports of discharge. o/a*!,'” 

port, Hailing 

The ship having touched at Heligoland, there took 
in a supercargo and proceeded to the^river Jade ^— 

When she had entered the river and come to a place pj""""’here gi,* 

called ITockzee, the supercargo went on shore, for lo'^^jeied htT* 
the purpose of going to Varrel, a town higher up the pore of dmcharfie 

, r r • I a ^ • a Within tlie mean- 

river, to aunounce her arrival to the correspondent me: of the po¬ 
of tlie shipper there, who had authority to ^ive or- underwriters are 
ders wivere the goods should ht landed. lie did not Tol'''*'*'* 
himsidf return to the sliip, but sent a messenger to 
Hockzee, —^ith what orders did not appear. The 
ship in the mean time had moved higher up the ri¬ 
ver; and when she,was about 15 English miles from 
Varrel, where the river is between two and tlirt‘e 
miles broad, she was seized by the Houanniers from 
that port, and being carried in there, she was after¬ 
wards condemned. Sliips tf^iding to Varrel, in the 
ordinary Course of things, never unload where the 
ship in question lay when she was seized. If large, 
they proceed to a crock near Eckivarden, called 

Varrel 
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Jajivian 


V, 

CoA^E. 


Varrel Roads; if small, tht'y entor a bason near tlie 
town called the f unci Zeel. ft was suggested, 
however, althongli no direct proof was offered one 
,way or the utliei;. that since the French doiuuniers 
have been estalilished at Varrel, it has been usual 
for ships from London not to enter the Roads or the 
Zeel, but on a private signal being given, to discharge 
their cargoes into lighters m the Jade, or m duices by 
the side of the river. * 


The A Homey General for the phiintift', coutciKled, 
that as the ship, when slu' was bei/(‘d, was not 
within the port of Vanel, nor in any other poit, the 
loss did not come within the warranty ; and he re¬ 
lied upon Barings. Vans', ante 54 1 , w here his Lord- 
ship had put "ft to'the jpry to say, in what port the 
ship lay when she was taken at anchor oiXJJoree. 

Lord ELlenborouoh. —To tllscharge the under- 
Avriters from their liability, the ship, when she was 
■ taken, liiust have been in some port within the mean¬ 
ing of the W’arranty. The words of the warranty 
here are, not free of capture or seizure rifely po) i 
generally, as m Baring v. yuux; but, “ free of cap¬ 
ture or seizure* her port or ports of discharge .''— 
If, when she was seized bj t\\o doticmniei s, it was 
her intention to unload her cargo on ,the adjacent 
banks of i\\eJadc the tirst favourable opportunity, 1 
think she may be considered as wUhiii the Inipits of 
her ports of discharge, although ships,v.wheo no 
danger is apprehended, do not usually unload there. 
It must have been in the contemplation of both the 
contracting parties, that the goods were more likely 

10 to 
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to be landed in a clandestine manner than in a pub¬ 
lic harbour, and a seizure of this sort seems to be 
exactly the risk against which* the underwriters 
meant to guard themselves. 


ea 


1811. 



Jabmak 

V. 

COAFJE. 


The Jury, without hesitationj found for the defen¬ 
dant. 

• ^ 


In the ensuing term, the Attorney General applied 
for a new trial,’ on the ground that the ship, when 
she was taken, could not be considered in her port 
of discharge; but the Court thought, that this was a 
matter of fact wJiioh had been properly left to the 
jury, who had come to a right conclusion. 


Rule to shew cause was refused. 


'The Attorney OeneraloxvA Marry at for the plaintiff. 
Park and Scarlett for the defendant. 

[Attornies, J>aiee3 and • 

I. .1 I ■ ■ ....w I I . . . ■! 

^de Brown v, Tierney, 1 Taunt 617. 


t 


MooftSOM 
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march 1» 

If a ship IS de¬ 
tained bcyr ful 
the da>» of de¬ 
murrage allowed 
by the rhaiter 
partv, the stipu¬ 
lated demurrage 
Is pi tma faQic 
IheiDP'tsurt of 
compensation 
for the fur¬ 
ther time; but 
it IS competent 
to the ow net oi 
the fieitht**! to 
shew, that Inis 
would he more 
oi less than a 
fair compc nsa- 
tion for tbi de¬ 
ll otioii* 


Moorsom V. Bell. 

f 

rinfllS an aetion of covenant upon a rharter- 
party, for detaining a ship bej ond the stipulated 
time of deuiiiiTage. 

9 

By tlie eliarter-party, 50 lay dajs were allowed 
for loading and unloading, kc. and the tn igliter was 
at liberl) to keep her ten daVvS more upon d( mnr- 
rage, at eight guineas a daj. In fact, she was kept 
in the IjondoiidoeksOodayf. beyond llio ten, before 
she was unloaded. The plaintiff'claimed a compen¬ 
sation for this extended time, at the rale of eight 
ginneaa a day. The defendant paid money into 
Court altht^ rateof X’4 a day. 


The plaintifT’s erew eonsisted of 12 jier.sons. Of 
these he diseliarged nine on entering the docks, and 
while Iheshij) w^as detained, he had only^tO-*«'M»<>rt 
the otlu'rs and four eustoni-house oflicei s. 

Lord Ellenborough. —If a ship is detained be¬ 
yond her days of demniTage, prima facte the sum 
allov^ed as demurrage shall be taken as the measure 
of coinjiensation. This is a rule bothof eonvemVnee 
and of justice. But it(is open to tne shij),owner to 
sliew, that more damage has been sustained, and to (he 
freighter to shew^ thei e has been less than v/onld thus 
be comjicnsatcd. In this case, no more than the sti¬ 
pulated 
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Jiulated alJowanrefor the deitiurrage days is claimed 
by the owne?, and the jury wilj say whether he is 
Entitled to so much. 

•r 

The J ury found for the plaiiititF at the rate of^7 
a day. * 


1811, 



Moobsdm 

V. 

BsLfi* 


I'he Attorney General, 'Garrow and Richardson. 
for the plaintiff. 

Park and Taddy for the defendant. 

* 

• [Atlornirs, JVilUanis find Pu6npr.] 


p'^itic Randal v. L>ncli, ante ^56. 


% 

Newsome v . William Coles, George Coles, and Sd<urdfiy, 

* • Alarcti y. 

Ijhakles Coles. 

* I tHI.S was an action ajrainst the three defendants if aftoi a disso- 
as acceptor’s of a bill of exchange, in the follow- 

. notice of this 

lug tOrill .- ^ jiwhlisln d m the 

• * Lon<U»n 

* and ‘lout round 

to the cu>torofn of ihr hnus''^ ono^f the partners carries on the fm^ness under the old firm, tSid dravt 
end atrepty hilt« in thel fit in, the utfter p.irnersarr ndf bound to appiv for an injuin turn t||| 

cluing 80} and aie cut lubL uponeutu bills to a peibon Iguuiaut of the dissolution of paitaersbip* ^ 


VoL. 11. 


S s 


“ London, 
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aN KW some 


V, 

Con s 
aiui ()th;T'. 


“ Loudon, 2()tli IVliU'cli, IJUO. 


“ X''2a30. Hu. 


Emuu" luoulhs ;\fior (Int'* iioy t(' ui) Ktidor Iwo 
“ (lionsaiul linudivd iviui ihiriv i»ou!ulft sivU ou 
“ ->!>!!!!;•!>'., ^ahu' rotrlu ;i. 

“ fi. Vos. 

“ L 'r!i(*s, I ulo-, r. :S-'ns, 

(!i:(loi>t'd) 


“ ^o,■. 


X 1 


■ Aoc< }>!•“*', Th<‘'S. L( l.'.i 

‘‘ A* LrioLwoodt- k Co. ’ 

77i(‘ihi<'' Cv'/« •) and ;li^ tins o son*^, the di - 

t‘ ,iu<».>1n, ioni.' i l} caLiic'^1 oji Iui'^uiins in jiartnor- 
{oi!;i'll.v-i', (UuN'i liu* lina 'Jt/n>,jtas ('nics tiuil 
1 on uitlur (li< d in ilMi-'i, and (lio (iirrc sens 
{ ondiiU. '1 on ijUsinosh und{T tlio same film, 

:.li i!io M'ur IdOH. f.V<>;;!>('and Churics lliou uiih- 
an'd ('sJabli^lu d a new business under ji new 
firm. IVutiee ei‘ i!i-- dissolution (>!' p.u’toe rdijj^ ) nes 
D’.blislu'd in die London (ja/etle, and w a^X.-'nlroiind 
|o lii(' eoj'i'i'spondents of the lioiise Tf t/liaiti Coles 
ciMdn.in d the olo business by liin!s;;lf; under tlie old 
f ;,!!<! aeei pti d the bill in qAeslioii, drawn upon 
//ea.o'". T/utiiui.', Coles A Sons. Tlie plaintiir had 
not had an} dealing’s with the partnership of “ Tho¬ 
mas Coles is. Sons,” when eoin])0s d of’ tin* time 
brothers ; and wlu'n he took the bill in (pieslum, he 
tlid not know lliat that partneVship ha<l boon dis¬ 
solved. 

The 





dll’ 


AUonuif (huexd li;i\inu t]je‘-claits 

r^sr<ninsi‘l ior^thc ni.uMtin' coiil^Mi^Jed tlinl 
Chailes Cole^ w vrv (o him as jvariiK*rs \\illi t! 'ir 
!>rothor William. hey iiaist b*' lak<Mi to ha\(^ak.r- 
^horiztMt luin litill toliold as piuiuers to the 

■^^orl(l, If llu^y cons<^iilMl lo tlu* old fiisn Ixan*; used 
liv liim, tiiov were rlearJv liable as nuo h as if tlx^ 
lx.iues of both liad b( j*n lueiilioord by lh(*iraidhoj‘ity, 
am! tlieir <'t>ii‘^(‘nt must bt‘ [)resuiue<l from their ne- 
vei' having attempled to [)rc\ciit him from iising' tJio 
old (irm. fled they a})plied to tfie ^rcaf as it 
was their diitv to do, tin* Chaneelh,!* wonhl at 
iia\<‘granted au i!ij!:m'U(»a auains: OiU j»,u't!a*i‘<]nw- 
ing or areepbug bdis in tlu' paiha r-^hij) ibai aft. r a 

dissoliituui oi the parUa rsiup. 

• 

Lord ELmiMi’oaooou.— ft is luA prottudod tliat 
the d, reud.iuls 4J^ois»e or Charles (\>lt^s t w r inter 
ft red with the bnsiuoss carrit d on bv U’^nliam afier 
tlie di'ssohiiioa of the ])artner>hip, m' b\ any art 
whalw)e\<r ?ulhori/e(i him to use th'e firm umka 
W'hvb ,thej had trarJed tog*'(her. I am lher(‘fore ot 
opinion tJi'.^ ihey are iiwt liable for that hnii fxdng 
used by him without llu'ir authoritjj, Anijde notice 
Jnid bv'(‘n gi\en trf the dissoinlien of the parlmrship; 
and after tliat, it was tl;e duty of peison?. taking s(»- 
ruritits in tlu' name of '^rhomas Voles <.y Sons^ to en 
fjuirewlio were dr signaled by that linn. The ])!ain 
tifi' might not know of tin*dissolution, but he had 
th<‘unmans of knowiin^, <uid tin' partners who retin d 
could not remain liable for his ii^ionmee. I think 
they W(Tenot l>onml to ajiplyto lh<‘ Lord Chanri'l 
lor f(/r an injum tiom <'r to tuk(' any notice of tin 


S 




firm 


v 

Njewsome 

4 ?. 

CoLF.S 
and Others^ 





630 


C\SES AT NISI PIULS. 


1811 * 





v» 

CohJb 
and OUicrs, 


firm which their brother might liappeii to use. They 
were discharged from all liability for his acts Jhy the 
dissolution of the partriorsbip, and the notice which 
was communicated pf that event. The plaintitf must 
be called. 


The Atioruet/ (rencral, Onslow, Serjeant, and Co- 
mijH for the plaintitl’. 


« 

O/irroir, Park and Cotvley for the defendants. 


It has bcon held, that notice 
of thedi'isolulioii of paitneibhip, 
published m the Ga/etto, is suf- 
jicttnt as to all Mhohad no deal¬ 
ings with the partnership, God- 
fiey Turnbull, 1 Ksp. N*P.C. 
371.; although the partners rc- 
inaiu liable foi tl]e acts of uch 


other, to those who had been 
correspondents or customers of 
the house, till the latter have re¬ 
ceived a particular notice of the 
dissolution of partnership. Gra¬ 
ham V. Hope, Peak. Cas. 
Gorham V. Tliompsou, lb, 42. 




Sitttulai, 
Maicii 9. 


Arcangelo y, Thompson. 




A CTI0!N on policy of insurance, dated in the 
jear 1707, on goods by a sh'ny war rattled Da- 


A lount oira 
polio utinsur* 
laying thr 
lo'.s I)y caplurt^ 

LvM.taiiKdi)v tiiih at and from Trieste to llamburgb. 

evidt*n<i, thU " 

the V d-i t ip- 

lutoil by fi pnvatr er; although this happened from n (olluaon between the master of the ship and 
thcioniinamki of the pnv n<*i, and the pUintifl might ln\ereco\ered under a lount laying the loss 
b} the harr(Uryu( the inastei. 

To pro\e a wairanl), th it a "hip insured wis of a parfictilar nation, it is prima fau^ evidence, 
that she lained the 11 ig ot th it nation at tiiius wlnn she was tree fr >ni all danger of capture, and 
that the ea{ tain nddics^ed hmistlf to tho(on‘'Ul of that nation lua fort ign poit* 

The produitiuiiof n letter dated abio id, and Mldre^^ted to J. b. in Logland, with thei.nglish ship- 
letter j>o"t m irk Ujloii It, nhuh dirtittd a policv to be cHeeted^ is sullicient to prove that J. S, was 
the ptisou ref^g m Great Britain, who received the ordei hu aud eOected such policy*” 

^ The 


•1 
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The loss was laid by capture. 

The ship was captured by a French privateer, car¬ 
ried into Fenice, and there condj'inned together wi‘4i 
her cargo. This appeared to have happeru'd through 
an agreement botuoen the ra|)tam of the ship and 
the captain of the privateer, 

J^esf, Serjejint, for the dcftsidant, obji'cted that 
the loss was not proved as laid, and had not ari^i a 
from an hostile capture, but from the barratry of the 
master. 

Lord Ellenborough. —The plaintiff was no 
party to the barratrous agreement under winch the 
ship was taken. As to him, the loss actually arose 
from the capture^ He might ha\e recovered under 
a count laying the loss by barratry; but as the ship 
was actually ta’ken by a French prnaleer., I think 
this declaration, laying the loss by capture, is sus¬ 
tained by the evidence («). • 

To prove the ship to bo a Dfwe the OAidence wa«i, 
that the cajstain when ai Tnebte addicssed himself 
to the Danish consul there; that vhen he left that 
port he carried Danjsh colours, and that when he 
was brought into Venice, he had still the same co-» 
lours with the French flag flying over them. 


* («) Fide neyman v. Parish, atUe, 149. 
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J8!l. 



Ar( AN'GI LO 


TlIOMl'aOW. 


Desf, ScrjraiH, ronlendod that the acl.s of the 
captain were no tjvutenee to show to what country 
the sliip ]>elong'e<l. He juiglit have various reasons 
<<)i' ])assing as a IX'dic, although he belonged to one 
of tlie belligerent j)OW CI S. Tlurelbre, some docu- 
njonts shoidd be jnotliiced, or some witness called to 
prove thar the warraid}-had been coni2)Iied with. 


Lord Lia.i Nnoaoecii, I tliink the acts of t!.'' 
<‘a/)l .ill .ire j/i-uiii- jIk,.’ ev idi iiei' for the ovvnerof the 
goods, to siiew to v.jiat n.ition the slii^v bt'iongi'd.— 
'I’he ejj'Cunedan e of tin- slno ( iiig Danish eo- 

I • 

Joins w])('!! sl.e v: s ( a!)tiU('d, vvoald have very lit¬ 
tle weiglil, ;i. in i‘. ' lu.a u ot of danger aie/ strange 
fl.ig leigt't b. In.'^ted for tl;e j ingio e of decf jdioil; 
bill tioiiitiie e; j.t.e'a h.iveji; d Danish e(^||irs 

whiiMe .■ er‘I’, I'.i.m e./ pt of 7'ib\sic„^V.d 

ii.nni liK K-e.ioi.f" sed lenix If lo^!''/A o/ia/i eonsid, 
and (ondnetrd Inn siif the in.i'-i t of a Danish 
sliip would ii.ivf'dou' I ■ oiu eivetii, reisf.vir gronm' 
\\n liii' ja. \ to inf. r that the ship really wa .5 h'>anish, 
;u eordjii'i to the wananty 






The |>oliev wo in name of hevy, who was 
awrri'd by the dfel;" dion to hav/i bei n “the per¬ 
son reading >11 lire it Jbitani. who rect'ivcd the order 
for and elfected such jioiiey b<).” 


'j'o jirovi' the nrdir, Iheplainlifl 's connsel g.avc in 
evideneeah'tler front hidi, dated at 7 Vk’A/c, a'ddressed 


(«) Stal. V !8 G. 3 . c. 56 . 


to 



TLU.Mj 51 GLOIIGL ill. 


021 


to Levy in Londju, and Inunjj;- lipon d lln* Enj;iis5li 
ship-letter jiost mark, Avitli thodateoi 3707. 

Lord Elli M50‘iou(.ii in Id, afier araament, lii.U 
this was Mdi!('icnt e\ideii('<* of file receipt of tliK* or¬ 
der by Levy, before t!u‘ <‘lf cVmt*' of the policy. 


ibli. 



A ur A ^Gl:^,o 

V. 

Tuo,mp»o.v. 


iVnd the plaintid'liad a ferdict (a). 


''file Altorhcy (Hencral^ Garrufr and IMurryaf foi 
tliejilaintifl’ 


liest, Sei'jcaiit, and Cnrr for the di'feiulant. 


(«) i5u( in .1 r.iinifial ( ist, ivh(»LM)i wlien a iclici uas jni^ 
thii post-mark upon a iotif i doos mto iho py^t oiLct. Ucv *>. at- 
aotscein I j be c dnjrr^o } io\e son, i I’anp. 213. 




W'lLMfv V. Thl Uo\ yi. I'!' > ii \N«.r AssuiiANf i* 

. CoMI’Wi. 

\ 

was an action on a })o!ic»y of in^nrani'i', al 
and from London, on wlie.d. 

The ])()iicy contained (lie usua! Avarranty, “ from 
all avi-ra^e on corn, indess general.” 

The facts opened were, that Avlien the sliif) was 
weighing anchor to procted witlf a convoy from tlie 
Downs, another vessel ran foul of In r, carried away 

S s 4 hi r 


S ' irday, 
}V 4.«r( h 


Ttif* Fr- 

((mpauif In liable 
Tot a U ml loMt 

rpDii a ( irt,) ot 
coi.i, i>hirf Mir 
ship fnmi Mm 
jhhIs insuuil 

iitiajnolrwf ptn- 
bi. nc Ihr \o^ac{\ 
ami nuulhti ViS. 
8t*lt«unjotI)C pio- 
< uif d til 
the t 'UQttl iM 
pniCtifdcttlU*- 

iMVh, 
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W liSOV 

Tin Royal 

EXcilANfiL 
A»'l- K ANCE 

Compaq 


WIiMea ship IS 
ot)li^t'4 to put 
batik, and the 
dam she ba« 
sUDtdint d i't of 
6U"h a II iture 
tluit >*te cnimot 
|)ur'»ii»* hei voy¬ 
age, and other 
«hips lanttot 
prucur* d to 
tikeihc^aij^o, 
thib Is *1 total 
loasot ship, Cdifo 
and tm^htJioH- 
ever incoiiMdti- 
ahle the danuge 
sustaintd ifiay 
]^e, berause the 
Yp\age in eon* 
tempiatiou is 



her bowsprit, and diiinat^ed lier huii. 81ie was iti 
ronsecjueur eohlig( d to go into Don’t ^ ami in enter- 
in" that harbour she received further damage by* 
striking on tlu* bar. A siuwey being made, jtwas 
foiiftJ tliat she was quite unlit to continue the voy¬ 
age, and that shetoidd not he repaired without ap 
txpenec much greater than lier entno value. The 
cargo being inspected, was found considciably in¬ 
jured from the water in her hold. The whole, con 
sisti/ig of 1100 quarters, was landed m a few days. 
Of tlihsp 400 ipiaiters on!) were djy, 700 quarters 
VIere wetted, but were kila-ilin d, and. the residue i 
was eutuel) spoiled. No otlu r ship could be fouQi^ 
to call} tlie wheat ou to Lisbon, and the assurer 
gave regular notice of abandonmi nt. 

The Atlorneij Ccnernl argued, tV<it under these 
cireumsfaiires the piamtifF was entuled to recover 
as for a total* loss, the voyage being lost. And he 
relied upon the ca'^i* ol JLiuni^u^ \. Neivn/ifun, of 
w hich lie read tlie subjoined note taken by himself (a). 

Lbrd 


(a) Manning t/« NotnbAm, 
Tun. 178^. 

Action on a policy. 

Q. \\ hethcr an average or a 
total loss i 

Tilt JUT) found it fo/o/, » 
It appeared tJut the ship, a 
Dutch prize, laden with sugar 
dt Surixiami sailed from Torlo];^ 


according tu the warrant) ; soon 
rc(eiV(.d damage in a gale; was 
ordered hack b) the commander 
of the convoy, as the best thing 
to be done’ was there surveyed, 
and declared unfit to proceed to 
tf^London ; and could not be re* 


paired*^ at Tortola, Yior at St. 
'I’horaas’s, which is the nexf: 

place* 
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jtiOrd Eli^enBOROUGH.— I accede to that case; 
and ifitsball be proved, that the voyage here was not 
worth pursuing, and that there were no means of pnr- 


.suing* 


jplacc- No ship could be had at 
Tortola to briug the whole cargo 
or the gieatcr paitofit* The 
cargo did oot appe.^r to have 
recched awy special damage, and 
was sold for 700/. within the 
sum in the policy, which was 
above 12,000/. * Some sugars 
might have been sent, dnd theic 
would h^ire been many thousand 
pounds profit in London, The 
owners purchased 2*-3ds of the 
caigo, which was not j'ct airi- 
\ul. The insurance was warrant¬ 
ed free ftoni particular i**veragc. 

Loro Mansfield. At the 
trialsevcral prejudices sti uc kpte. 
A jealousy arises, (especially in 
prases of this kind, where the in¬ 
sured* takes particular average 
on himself) ot :^rnuttiug the 
insured to turn an average into a 
total loss. ^ 

There arc three objects of the 
insurance, the ship, the cargo, 
and the freight. The last L al¬ 
lowed to be a total loss; but a 
question arises upon the cargo. 

1 left it to Ihe Jury rather as a 
partial loss. They found it tolaL 
^hc same prejudices have struck 


me since the trial: but upon 

* * Ml 

Consideration we all agree now 

that the Jury have done right. 

If the voyage in contemplation 

•is lost, 01 is not worth pursuing, 

this is a total loss. ilcJ% the 

voyage in comtcmplation isofa 

large Dutch ship, loaded with 

sugar, at Surinam, to come from 

Tortola to London. Muchde- 

pends upon the puce of tlic 

goods at the time. Here she is 

condemned as totally unfit to 

proceed ; and there is no ship to 

be had. Mustthejnsured wait? 

There is no pretence (hat ships 

enough to take the cargo could 

ha\e been had. Even Vhat was 

bought is not yet arrived ui 

England. 

» If the voyage were continued 
in anolhcr ship, there ought to 
be freight pro ratd^ but that 
is allowed to be wholly lost. 
The point of the insurance is 
not the ship alone but her arri« 
val in London. 

are therefore all of opi- 
njon that this is a total loss. It 
agrees witk all the cases, and 
are afraid much confurioit 

will 
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A pf>)n } of in- 
suiaiKC on mv- 
7i(y It /it fo the 
Captain pai^ahte 
out ofthi f/ei^fd 
is illegal; mid 
the premium 
cannot be 
ie<oyereil back, 
fiom the nniUr- 
>Tuters 


CASES AT x\ISl runs. 

suing it I think this must 1)C‘ consiilfrud a total aud 
notaii iiNcragelofis. 

' ,lt a])peai’c<j, kowe vor, lliul altlioiigli tho ship iu- 
sun-tl was so much .shatt(‘rotl as to bo unable to 
continue the voyage, there was a brig lying in 
Dover liarlumr at the time, in which the wheat might 
Jiave Ix'onsentto Lhhou; for wliicli reason, as well 
as on account of some irn'gularitj in the notice-of 
abandonnn nt, JiOrd EnLCNnoKoUGii was clearly of 
opinion, that the action could not be niaintainod. 


Tiu’idaintifl’also declan-d upon another policy <01 
lent to the Copiaiti, payuble out of tin* 

freight, llul 

Lord ELLKNJiOitouc.H held, tliat this was not an 
insurable interest; and the ])olic;y being ilh'gal on 
the fade of it, that tlie piasninni could not be veco 
\(red back. 

f 

Plai^ftiti’ nonsuited. 

'Hie Attorney (General, Latt es and Taddtj, for the 
])lainti(r. 


niil arise fioin too grodt nicety Rulo for a now trial discTiargctl. 
in examining what laa toUlloss % uIq Parh^ Warbhall;, 

of a voyage, 585. 


Garrom 
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Garroiv and liosanqucl for the defendant. 


f tde Webster a. Dc Tastct, 7*T. R. 157. 


isn. 



Wl! SON 
V. 

The RoiAL 
Iachajsgk 

Ah‘iLR4NCE 

CoMrAN^* 


MooKtiOM 7. (JKinvES aud Others. 

an atdion on a cljarter-part}^ wltcreby 
tlie plaiu’ti/ri( t tlu‘ shij) Orown to the defendants, 
fnr a \o\<ii.'e loan) port or j)oi(s in *SV. J)e>72<wi;o 
.nnlhaeklo liondon; aud the defendants v ere to})ay 
the s»nn ofX’<>d<)0 fn i^hlfor tholirst 8 uionths, “anti 
)f she should l./hi* up lonf*Vr in coinjdethii; the said 
\>>\a«e, then .it tfiei.iteof I7i. (it/, jier ton pernionlli, 
fur .sueli fnrthei* 1 mj(' as she shoidd he M eviplojed 
or eiiga'ii'd, 

• 

Tlu'.ship A\('nt first to /*orl uu Prince, where she’ 
uiilanled a part of Jier ontwaid rar«o. Thesnjx r- 
{.ir^oa))j)oi. ^^db} thedi't'iidants then p(‘reinptoril 5 ( 
ordered lier to ('apt JSichola il/o/e., 'I'his place bi'- 
iiii? at that tune»oeeupi('I by iieneral Pclion, was 
blockadi'd by General Chrislophe, and the ship w as 
taken by one of his crui/ers for abroach of blockade, 
and carrietl into Port an Pmx. Here her cargo w as 
t'onlise.itt (1, and slie was tltUained between five anil 
six weeks. At the end of that time she was liber¬ 
ated, and Tetnrned to Port mi I^ince. She afti r- 
tvard', took in a homeward cargo, which she brought 

to 


T upsda\, 
JO. 


A bllip i( ( f<v 
ht it„hi hv thr 
monlh in 
nttt iiipitng G> 

«1. ti i a blot k- 
at < (i pott })j 
<11 til rof tbi' 
fii iv, 

M i/Lci and her 
idigo ( indcmn- 
<d; but hemgaf" 

tentjiib !(• ju 

Ira eil, take^ in 
olhi i gotxN, iitd 
th( in ti# 
iIk fu^Ufor'. 
avt oithng to the 
iliaitir paitv: 
/hill, ihat theic 
was no suspen* 
‘*1011 ol llir 
firuhl during 
th«' (bJrnti m 
of lilt ship. 
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to London and delivered to the defendants, having 
been out upon thf adventure about 13 months. 

4 

» The question was, whethrr the freighters were 
liable for the time the ship was detained at Part au 
Paix? 


The Attorney General contended, tliat she could 
not be considered as then performing the voyage, 
or' employed and engaged by the defendants.— 

But— 

Lord Elt.cnbobouoh thought that as the ship was 
taken in proceeding to Cape Ntchola Mole, by order . 
of the supercargo, the voyage was never discontinucd| ^ 
and the freighters were answerable for the subse- 
quent detention, in the same manner as if it had 
'arisen from contrary winds or froni'au embargo.. 

The plaintiffs had a verdict for tlicir whole de¬ 
mand. 

Garroiv, 3Iarryni, and Camphell for die plaintiff. 

The Attorney General and Park for the defend¬ 
ants. 


[Attornies, Vic«m ^ COfJ 


Vide Ilavelock v. Geddes, 10 555. Randall v. Lynch^ 

mte 353. 


COURT 
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COURT OF COMMOJN' PLEAS. 

I 


4k 


SECOND SITTINGS IN TERM AT WESTMINSTER. 

___ * __ 


Varraix v. Clarkr. 

T respass for breaking and entering the plain¬ 
tiff s house and expelling him, from the posses¬ 
sion thereof. * 

Plea, that thtf defendant demised the house in 
question to the plaintiff for a term of years, under a 
eondition that if the plaintiff should liold an auction 
oil the premises, it should bo lawful for the defen¬ 
dant te re-enter; that before the time when, &-c. the 
plaintiff had heanauction^3n the premises; w here¬ 
fore the defendant entered and expelled him, as he 
lawfully might, foiAhe .cause aforesaid. 

Replication, admitting the demise, de injuria sua 
propria absque residuo causa. 

# 

The facts proved wpre, that the defendant had 
committed fTie trespass; that the plaintiff had pre¬ 
viously held an auction on the premises; and that 

. between 


Friday, 
Fcbiuary 2, 

If to tre«!pas'3 by 
a tenaut agaimt 
a Idiidloid for 
tuiDing hint out 
of j)o«tscHifon, the 
cle/endnot pleads 
s fait by nhtch 
the Uase nas 
forfeilt d, and 
tile plaintili re- 
pliCij^encrally 
fif' injutia; Mbca 
the fact IS 
proved by which 
the kiise was 
forfeited, the 
plaiiitiil < 4 nnol 
give IQ evidence 
a watver of ihe 
fuitoiture; but 
be ought to have 
lepiied this spe* 
emUy, in avoid- 
aace oi the pita. 
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Wakrali. 

Claukv. 


l)otwcrn the auction aiul the trespass, tin* ueffiniant; 
with notice of tlio cause of forfeitun*, liad aecej)ted 
n ut from tlic plainti/f. 


rm 


The plaintitTs counsel contendeJ, that (ho issue 
must lx; found for him, astheaecepiance of rent was 
a waiver of the forfeiture, and liad the eiiect of en¬ 
tirely doina: away with it, so that the deu udant's 
right of (uitry was gone, and he was* a trespasser in 
coming upon the premises.—But — 

Sir d/Wirs IMansfikt.d, C. J, held', that defend¬ 
ant had fully substantiated that part of this ])Iea 
which was in i^sue, bj pro\ine,' that the auction had 
hcen hehl on the premisi's, and that a forfeiture had 
been once incurred. 'J'.he at'<‘cptanc(' itfrent wus a 
waiver of the forfeiture, and bari'etl the dei'emlani« 
right of cptry; but this was matJi". of special repli¬ 
cation, and could uol be lakcii advautaiic of under 
the (Ic bijuria abxqac residua caiistr, which men ly 
put inissiu' the holding of the auction. 


‘ Plaieatr nonsuited, 

f 

< 

Shepherd, Serjeant, and Colnym^^n• the iilaintitf. 
Dest, Sci-Jeant, for tlie defendant. 


ADJOURNED 
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AD.IOURNEI) SITJT.NCS LV.LONDOX. 


(’onim Lvw'UKxNci:. J. 


.Wni.F r. Sfmmkrs. 


I t'biuflrv 

4 

ripUO\ lill for a (,nmk filled witii wearing appa- imn/ili-u 
rel, and a on Hk- i.iigiiKe 

' ^ ' of :j pas»'< n^<*r 

foi his 

Tlie plaiiiliif liail refurned io England from llie 
{»ra/i]s in a ship of wliieli lliedefentlani was masU'r. 

7'he jdainliif himself eame ou shore ai ilie (irsl port 
the ship made in tin- rhaimel, and travelled to JiOn- 
don by land. The artieh's in question, wiiieh were 
part of his luggage, he left behind him to eftmcronml 
with llie shi|>. AVhen she arrived in the Itiver, he 
soiit to demand tlnan ; but the defendant refftsed to . 
deliver ttnan iqilill he’should be paid .T1-5.--saying, 

(hat The plainlilf was to pay t'dO. for his passage, 
and had (hen jyidonly oiuEhalf of that sum. 

Shepherd, Serjea*nt, ronti nded, thateven although 
Ttd. for the plaintifl passage was due, the defen¬ 
dant had no right to delain his luggagi' for that sum. 

Tiu' trmdv and writing desk, w'ere not article's of mer¬ 
chandise for which freight vfas due. They wen* 
mere accessaries to tin* plainlilf’s {a rson; and it was 
tor carrying tin* |)la!nlitriiims(‘lf that the money was 
dt inandable. Tin* defendant, therefore, had no lien 

, upon . 
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— 

AV^oli'e 

Sommers# 


^ upon them. It might as Mell be said, that th^ 
plaintiff himself iryj^ht have been stopped, or that the 
clothes he wore might have been strip])ed from his 
'bojly. 1 

Lawren'cE J. Tbe master of*a ship has certainly 
no lien on the passenger himself, or the clothes 
which he is actually wearing when he is about to 
leave the vessel; but I think the lien docs extend to 
any other property he may have on board. A certain 
sum is agreed to be given for carrying the man and 
the luggage. I think the captain 1ms. a lien for this 
upon the lu^age. In detaining that, there is no 
greater inconvenience than in the common case of 
goods and merchandize carried op freight; and there 
is no reason why there should pot be the same lien 
for the recovery of passage money jis for the recovery 
of freight. I conceive the defendant had a right to 
say to the )>laintiff, “ You shall not have your things 
till yon pay me what is due for bringing them and 
• you {\'6\xi Brazil;' and that in refusing to 4<'*li''^r 
them up, he wasiiotguiKy of any tortious con version. 


E\idence was given that r£30. wj^«-a reasonable 
sum for the plajiilift’s passage in the steerage of the 
ship, and the defendant had a. verdict. 


Sfiepherd, Serjeant, and Comyn for the plaintiff, 
Best^ Serjeant for the defendant. 

[AttornirE, Ytlzgtiald and , 

’ - ^ ---- —, - ' ^ 

See all the authorities collected as to the lien of the master of ai 

ship, Abb. Shipp, Pait 111. c. S. § 11. 


IIlLTOM 
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ITiltov V Faip,clougii. 


^ was au ac tioti .Kiihisl ihe indorser of a biil 

^ of (xcliaugo, winch became due on t!io2bth of 
February last; 


On that day, it was pre'^nded forpa\himt to the 
acceptor, who n'sub's m Gerard Sin 'i, and ni'xt 
day, at 12 o'( lock., the pbdntifl’ ])ut into a receiving 
house of the hvopemiy pod, a Icttca, (oiitaming no¬ 
tice of the dishonour of the bd!, addicvscd to the de¬ 
fendant at his hou!^lu«/-*«/*/(ni^’y/; cc^. 

i 

^est, Serjeaivt,/or tin' defeudaat, contended, that 
this was insufficient evidence of notice. 


Lawrence J. It has been decided in a case in’ 
ilfr. Campbell's llcpoiis, tliat a notice sent by the 
two-penny post is bulhcient («), 

\ 

Beit, Serjeant^ said, the party sdndinfr the notici 
in that case resided iif London, and the pai ty tow hem 
the notice was sent at Shadwell, an adjacent VMlage. 
They could not be considered ‘ds living in the same 
town; and although under such circumstances a 


(o) Scott V. Lifford, 1 Campr ^ 

VoE. II. Tt notice 


*iatunlaT, 
lebrudtj 23* 

of t\r 
tli'ilionour of a 
bill of exi h uipe 
sc It bv fht two* 

l)(*nn\ )«f, js 

^Uth !(, ])l \\ )|( |<3 

Ihep irfu s livt* 
witfjiii tji Jnnfts 
of t It n-prnny 
p j t, Hlwthu 
l) If 01 It i 
t1 M )u< ( fioin 
It 1 inotl -I ; 

!i it t el iti*i 
toi M >inj: tlH' 
IKti Houlti 
be [iF'vrdto 
b( rn put 
int V 1 receiving 
lioi se «it «m h m 
fumi th itf K 
< onli 1^ to Ihe 
<0111 Lof the 
t i» * oy post, 
il uoul( bi. d(- 
IiM pt i le d ly 
on \\ ui il t'lL 
p iv t<* v\ lom 
Il ts I Idi scd 
tv * «Uhl’ »i *o 
i*‘< t v( nolo I 
o I t dishniiuur 
Ol the ti n. 
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TON 


rilHC ft-CGJI. 




notice by the two-penny poj besniTieit "i.jliore 
n;:s no lORs^nt v hy •'•e nin'ei t.n’nty, <I*jl,»y innl «‘X- 
penee of this onvtyaneo sliou.d be hulnuiftod to, 
>vh«j-(’ the p<wtiefs< Ihed A\itiiin u fewiiiinutes’^valk 
of one another. 


# 


Lavvkkxct;. J. T)ir_ rule once being laid donjj, 
that a notif'e by the two-penny post is sutlieieer, 1 
cannot enter into any consideration ou tlie distance at 
which the parties live asunder: the noticeisgood 
xvithin liie limits of the twopenny post. Here tli^ 
letter being ])nt into the recei\ijig house about nooii 
of the 1st of March, we know that it must have 
reached its dt'stination the same evening, and the de¬ 
fendant l)a<l information from the holder of the bill 
of its disliouonr, the da,v after itb eeanie due, which 
is all he could require. . 


I # * 

Verdict for the plaiutid'. 


Va}iglia7i, S('rjeant, and 7Wf/^ for the plaintiff'. 
Jksi, Serjeant, and Contpi for the defendant. 

Attoinns, Nitilchhip ;h«1 Cofjtt.J 


Vide Smithj v. Miillolj mile 208 - 


t 




FnZCERAlD. 
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Fitzgerald v. JiL.sLL. 

i 


Mturrtay, 
^l’t’>ruary $3. 


"trN llus rase it bornii!'iR'CPssary to prove, that 
the defen<l.uit had (‘xe<“ti(e(l an iiulenture of ap- 
pientie(" 5 hip, by Mhieli a t!'MJ of the plaiatiir was 
boiiiul to him uutlor the n ami eovcnaiits. 

t 

The Fubsciibiiij;' witness beiiij; called for this 
purpose, swoje tliat llie boj executed it in his pre¬ 
sence; but that lie had never seen it executed by 
the defendant. 


If thf attPstang 
\t itiicbs to a deed 
hvt its that lie 
did not see it 
«x.et iited, tt may 
b |)iovedb> 

0 1(1 MU c of the 
haiiii-nnling of 
(lie 


ShephcrcL Serjeant, for llie plaintuT, then pvop(;ecd 
to call another witness tii piovc the <i<dbiid mi’^ 
liand writiiu^ to tlx nnlcntuo*. and luentioiu'd a c.^sc 
before Jnird Al\ vs,i.i.v, wle^re the sub'-cnfiini;' wit¬ 
ness to a deed haviii!>' denied that lu* saw it c\i eiin d, 
evideiK'c was admitted of tlie hand-vMllicfj of the 
parties.^ 

ITfi't, iSerji^aiiL contra, insist! d, that as thisind<‘u- 
tnre protessei'^ to be < \LCuted by tlu' defendant in 
the pix'isence of theatl<‘stini> witness. It could be jiro- 
ved by the attesting; vxitness, and bun only. Where 
there ajijiears to be an attesting; witness to a det'd, 
the admission of the parr\ is insutlieient to prove it. 
Therefore, if the attesting; witness sajs, that he did 
not see th" deed executed, it ’must be taken never to 
have been executed with due forujality, and as not 
binding' on the party although he may have signed 
it. 


T t 2 . 


Lawrence.- 
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J'TrztrE- 

RALO 


Eisec. 


Lawrence, . 1 . If the attestinj? witness swears, 
that he did not se^' the deed executed, I think it is 
then to bo treated us if there, were no attesting wit¬ 
ness, and evidencti of the hand-writing of the jjarty 
is suflicient proof of its execution. 


Evidence of the defendant s hand-writing to the 
indenture was accordingly admitted, and the plain¬ 
tiff had a verdict. 


Shepherd, Serjeant, and Espinassetox the pluinlilf. 
Best, Serjeant, for the defendant. 


So if the subscribing witness 
to a promissory note swears 
that he did not see it drawn, 
it may be p^*ovcd by cridence 
of ihehaud-writing of the maker. 

Lemon v. Dean. Lancaster 
Lint A^izci 1810. Cor. Lc 
BLA^C, J. 

Action oil a promissory note, 
^vhkh appeared to be witnessetj 
by one Bentley. 

hentley w as called, and swore 
that he did not see the defends 
ant subscribe the note, but the 
defendant merely desired him to 
try to write his name upon the 
paper, and that he did iiot^ ob- 
hcrrc whether any thing was at 
tbal time written on^it. 

^dintiif’s counsel then pro¬ 
posal to call witnesses to prove 


the defendants hand-writing* 

Williams objected that there 
being a subscribing witness to 
the na^e,. who w^as not incom¬ 
petent, no other ovidedee of it 
could be given, ilc cited Phipps 
V. Parker, 1 Camp. 412. 

Lc Blanc, J.—I will make 
no observatioD upon tha* case. 
It may be distinguishable, as 
there the ins'a'ument was a deed* 
Bui I am quite dear that if the 
subscribing witness to a note, 
when cdUcd, cannot prove it by 
reason of hU not having seen it 
drawn, the plaintiff may proceed 
to prove ii by other means. 

Vide Fassetu. Brown. Peak* 
Ccs. 33, Grejlier o. Nejdts^' 
lb. 146. 


OXFORD 
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OXFORD CIRCUIT. 

(I 
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GLOUCESTER. 


Corani liVWRrNrr, J, 

jiAURrs i\ TrrpETT. 


^HTS was aipji'stion for not acooimliij.!:? fora pro- 
iTiissory iiojo "ivi-n t'> (Ec dofc'iulant to ho dis- 
coiuitodoii behalf of the plainlij}’. 

A witness for lh<' fh'fi'nchinl was asked in cross- 
examination, whelhrr h<‘ h id i.(>t atti'injited to dis¬ 
suade a witiu'^is examined for iIk' plainlitf, fr<»m at¬ 
tending- tlie (rial. ^ He swore po.sitivel}, t/tai ha hail 
not. 


Daunccy then proposed to call back tlie other to 
contradict him. 

Law^ucncd, J. Tl;at cannot be done. You must 
take his answer. * ’ 


Moiplay, 

IVItiuli !K 

Any 

<n t > 0 ' put to A 
•Mlntssiii I r 
eMiniitirHioi, (he 
aii^'Wor to t\hich 
' jn.l\ u 

if> (oclinre- 
(lit him ; but if 
& i( h ,( qu> ^tion 
bi' ((illati 'fil (o 
the itie* m 

i >IIC, ilo 
vliuht^ f wit* 
lies*} g;i\<‘k must 

be Ukrn as con« 
c)us:v< ,aiid 
nfhei witu<''jw's 
can lOi be 
to (OMtradict 
kinu 


T t 3 


Dmmcey 
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Ditntnry coiitended, that for lh(5 pijrposc of di 3 - 
orediiiiiu' the witness, it was eoinp«!t(iit to *^jje\v, 
tliat lu! laid sworn f;dsel\ in this iiisiatice, •.oui actii- 
'ally liadatil'inptedd.o dissuade tia other from attend- 


iiij*- the trial 


L tWRF.Ncr, .1. llad.tlus l)eeii a matter in issue, 
I would ha\t“ allowed you to call witnesses io «‘ou- 
lracli(‘t what th** las* uihu'ss has swam, bill i* 
tiri'lv c’ollalcml, aiul sou mnst taht Ihs answer* I 
will pi'rmit () ((st:oiis to Ia’ put to a witiiess as to 
any improper eoudin 1 of whieli lie tir.iy haii* laen 
jjuilly, f(ir tin- pm po' e of It yino- Ids eredil; hut w hen 
th* so <jii! siituis arc irreie\ant to the i.isiie on the re¬ 
cord, you c;ini!ot eall other wilne^sc-v to eojitradiet 
the answers lie e,ives, i!ho witue.-s v an lie pr< pared 
tosnjjport his<'liaraeter aslo partier,larf,Kls,audsueh 

iinlhileral ijpjmrie.> woidd h ad to ei.;diess eonfusion, 

' ) 

Dtiiftffty ^w\ f^udloiv for llie plaintit}’ 

./trees’ asul Al/holl for the defendant. 


L.uruENei J. lai<l down the same ndr-sot eral times 
duriui^tiieeircnil; and ttseems particularly illustrated 
li) the following easi', which occurred at Momnouthl 
OiK' Yi'triii ua.‘' indicted for .stealing wheat. The prin¬ 
cipal witness against him was a boy of the name of 
7'lionias, his apprentice. Lawrenco, J. allowed the 
prisoner’s eoimsi'l to a^k Thomas in cross-O.xamina- 
tion, whether he had not been‘'charged veith robbing 
his master, and w hither he had uot afterwards said, he 

w ould 
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Tvonid 1 '“ r{ of hiin iuid A\ould fsoon iiv liiuiiii 

31 (nuKO!tth luoid ’—lie (ifiiiod. b< M’. Tiie ])ri.->oiior'.s 
(‘oii!i'>el Hull j>nipt;M'd to j'toM* tliiil !.o had 1)0011 
oJiaj-.>td \)it!) rooouj*!; his ma-'t'r, aud had s})okciithe 
ivoui.'. iiiiptilod lo iiuii.— LiVvrfiiM'i. , 1 . ruled,,that 
Ills ausut r iimst he taken as to the former ; hut that, 
a,' (lie Molds A), re f'laiei mI to the^^uiltor iiiwoceiico 
oi te. ja'Mi'ur, (\iden<e Ji!ij,ht he adduced, that 

ii> V 'M-re-puki 11 0) I'u Millies''. 


i'af; Cii’) , Di Vviiloff 7 1.*'' * 's 


« « 1 


» ■ u.rw wq g -^ laifcgiKgMnWBiWi 


IviM acd Aijoilur e. Mctii oirii. 

A X for tin- pr.ee or a <juaidh\ ofhraiuiN 

Jl'A. and 1' i-.ii. 


The spirits Were ddner d h\ the jdaiiitink to a 
carrier, to heconw'}* d to the defeiidaiil. d'lie) A\ere 
then of iJie |no'd;*hui tlie\ Avere under jiroof 
■when delivi red liy l!ie e.irtur to the <•< feadant, and 
Avere for that irat'OU seized and coiuletiiued hy the 
Excise. .77',? carrier was lain paid byllu plaint ijf's. 

I^annccpHur the <!ef( iidaiit, eonlended, lliat for lliis 
reason, the spirits were at the risk of the plainliil’s 
while in tjic hanils rjfthe < arrier, aaIio being paid by 
them must be considered as their agent. 

T t 4 


Gt9 

1811. 

II rr.nis 

V. 

Tu’i’Lir. 


i idn, 
inh 

\ soon js ^nuilf 
.lit <1| llVi I ‘I* to 
n t.irnr i, 

' thr ol 
()’'xc h(» 11« 

. tlie 

rii IK r Ik jKud 
iiv llli Vi iidoU 


JjAWuriNeE 
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King 

and .iiiufhur. 

V, 

Mjebedith. 


LiWKRNCE, J. The mode in which the carrieij 
was 10 be paid makes no difierence. The moment 
the spirits w ere delivered to him, the property vested 
in the defendant. 'Fhe plaintiffs, I)y paying the car¬ 
rier,'did not become insurers of the spirits while in 
his hands. * 


The plaintiffs had a verdict. 
j^hbott and Ludlow for the plaintiffs*. 

Dauncey and Wigley for the defendant. 


l ide Da\is y, Jamt*!); 3 Burr, 2680. Brown v, IlodgsoD^ ante 36* 


i 


J>lairh ilL 


Watiie.n Esq. V. Sir E. B. Sandys, Bart, and the, 

Earl of Berkley. 


T^'DEBTTATUS ass«impsit for worlifaud labour, 
and niati’i i.ils (diiiui and orovide/l bv the plaintiff 


for the defendant 


provioe/i by the plaintiff 
vv i ill t lie common money counts. 


If the candidales 
at <1 cDiiiir)' 
tion joinily 
devirr IiK* ’•heiill 
to rm't liH (n J.S, 
to provide poli- 
cl‘*»ks, aii'i t 
retain hh a 'P • 

»or, prom t<i defrav ilic pv pe’icc 1’ us iin unnl, T/e IiaMe jointly ti> an action of indebitatus 

asyumpMit at It'snit upon tin ii joint un(icrrtHkii>^» m >tu .!})•«(.18 G* 2* c» 18, ^ 7, 

JJul the shot i(i is not .til(lied (o t hurtre (<if * aiiiti I.ites with :in\ part »>f the v \pence nece«8arily in» 
runed by hiui in ev< wiing tii*'urit, aitd thorctiwn; and tor those thing** exprewly ordered 

l)S tilt- I andi^tite-., ifu y aie oiitv hound lo pa\ him a fair remuneration, nUbough he himself may 
have paid f^iote in ^ubm iting to exoibitdut chait^cbusually made on such occabious* 


« 


7 


i^tV 
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iSii //'. li. Snndjj'i plcadt'd tlio general i«!sne, and 
hard BcihU'tf suflcreci judgment by default. 


1811. 



’W athks 


4 /* 

The action was l^rongbt by Paul Walken, Sandys 

late shtrilF of Glocestershiro, lo i4cover the cvptliscs Another# 
he had incuirtd at the clcclioii^of a mom her of jMr- 
liamcnt, to rcpio'^tcnt tins county ni May la^i, wlion 
the two dof(‘naants were candidates, and Jjord Berk¬ 
ley was returned. 


The plaintili’s demand composed of the fol- 


lowing ifeins: — 






SIir.RlI F’b 

OFFICE. 






•£ 

s* 

d. £ 

Atlverfisointnts 


•• 

3 

3 

0 

IndentiiiLs • 


• 

2 

2 

i) 

zr 

3 

1 

• 

- 

m 

i 

J 

li> 

0 

UiicIli ShmlT 


V 

■w 

21 

0 

u 

County Lltrk 



6 

6 

0 

Baiiitl •* . 

• 

m 

2 

2 

0 

Hall-keeper 

« - 

#• 

1 

!• 

0* 

Filing writ 

«• 

ym 

1 

J 

0 






— 40 


ASSE^'bOR. 



• 

Mr.-* ictainer and clerk 

m 

0 

0 

0 

Wr.^-’s fee 

• 

- 

3) > 

0 

0 

llibcleik 

• 

- 

2» 

(1 

0 

Agents’F<os 

• • 

- 

1 > 

* 5 

0 

AUtnilautcb, Icttdfs, Ac. 


4* 

10 

A 

lo 

0 

m • 



w 


- JoS 


I 


•BOOTHS. 

Erecting booths (snm reco^ertd dgainbt| 
the bhoih b> the builder 
painting ii a ol lumdicds 
PiinOiig do. Fanslu's 

t*otistib)cb guarding booths 
*J hrte sui^cyoib 
Pnuting polUbooks , 

Fruiting oath^ - 
Kent ot ground 


1 11 
1 11 
4 4 
121 0 
11 5 
1 1 
30 0 




5 0 


8!25 6 0 


0 


a 

6 

0 

0 

0 

0 

0 


^895 IS 0 
Eiltctu 
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j. 

S\\D\S 

and auotlici 


Fifteen poll clerks, and coach hire, and 

CApencos fioni ttmii, \c. - ^ - 17d 5 

Aj^anih' fees, procuring same - - . - 1j 15 

' 189 0 0 

afl4.9J 14 O 


It was sworn, that Lord Berkley and his agents 
first requested tlie sheriff fo ereci hustings, t'» ndaia 
an assessor, and to [iroeure pull clerks iVoiu Loiuh.;", 
liud Die sluvitfgaie directions for doing so; tliat 
some days btfore the election began. Sir L. B. 

concurred in every thing thal had been done; 
and that bolh candidates promised to contribute to 
the expenee of these pri'parations. Hustings uere 
accordingly erected; a geidkinau at (he bar was 
brought down as assess/ir; and ilftccn poll clerks 
arrived from London, But on tiui moniiug fixed 
for the election. Sir E. B. Sandys dtclineil, and 
Lord Bcriilcy was returned without opposition. It 
was pro\ed, thal tin* jilainliff had actually made all 
•the payiiumls imMUioned in the bill. 

Taunton JorSir E. B.Sandy'i, eontended,that 
a joint action could not lie niaiutaine/l against both 
(aiididati's. By slat. 18Heo. 2. c. 7. it is provided, 

that the sheriff shall erect, at tin* I'xjieuce of the can¬ 
didates, sneh nninlier of convenu nt booths for taking 
tlie poll, as tin* candidates or any of thenishall, three 
d<i)s at least liefore the ronnnencoiiient of the poll, 
desire, and shall a/lix the names of the hundreds, 
and appoint poll/'lerks, itc. ‘But it coaid never be 
the intention of the legislature to make each candi' 

date 
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ifjate liahio for ail tlie oxpoiicf s which should thus he 
iiiciirreu at tlic clc('tion. Upon tins constructio.! of 
the slatiitc, the whoie might he levie<l upon a i at.di¬ 
dale who had no wiah that hiistin^a hliould Im* en rj, r|. 
at all, and liis reiiicdy against the ot'iov.'. h r a odn!: i- 
hn!i<in luiglit he dillieiiit and *iiiicei’(aii<. The c.ui- 
didat('^ i|ins( hc' taken to ho. separately liable lor tht .t 
respet live jiroportions.—At any rale this action w ■,<s 
iniscoue(.i\t>d, "I'lnrewas no iialtility at eoiun’.on 
law' to rein;hiir>e the sheriJl' for any part of the’ex- 
peuei' he inenrred. IJe ought therefore to have de¬ 
clared specially, rhat he provided booths, poll clerks, 
&.C. upon the rei|msiii('n of the candidates; wherchy, 
and hy means of llie .statute in that case made and 
provided, they became liable U' reiinitnrse him for 
the ( Xjvenci '’,e hud thns iiicnrn -, n id that being so 
liable they pro'uA'-eU to reimhurse hifn acei-rdingly. 
If tile action cmiUI lie maintained in its j^>re-i id 'i in, 
it would he for Ids lordship b* say to what an.ouiit 
the plaintiff was entiljed fo recover. 


J-vvvRr.\ri, J.—Both objeeiions admit'>f t!ie .sasne 
answer. Tlie plaintiff does not jirocccd upon the 
.statute. Iftln'sheriffhad merely been desired trx rect 
boothsinpnrsuatwcofthe,statute, then weslioidd Inive 
had to con.sidcr what remedy the statute gives lain.— 
But there is iia express nndet taking on tlio part of 
hoth to pay for the hustings, the ashe!S.sor, and t'lejioll 
clerks, on vv hieh the two are Jointly liable. I luw v'v*‘r, 
although tlic ardioii is certainly mahitainahle, tiuic 
are sev enf} parts of the plainlifr’s demand with w Inch 
lie has no right to charge the defendants. Tie* first 

11 light 


1811 . 



\\ AlHEff 

». 

S VNDVS 
and auotber* 
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>V ATHEJf 

V. 

Sandys 
« nd another. 


ri^ht items amounting to 40/, ■'is. for the indentures, 
kc. only comvin the execution of Ms ofTa e of slieritf, 
and there is no pretence for Jhrc’ ing- them upon the 
•candidates. The sii|ue thing tn<iy besmdof(hecharge 
for constables. 'The sheriff is bound to preserve the 
peace of the county. If lie is put to any extraor¬ 
dinary evpence in this vray, lot him represent the 
matter when he passes his accounts in the Lvche- 
quer, or directly to His Maje.stj’s government.—• 
Any claims he may have for remuneration will thus 
be attended to; but he has no more right to recoviT 
such charge.s from a candidate at the election, than 
from any other individual in his bailiwick (a). There 
were several other items thal his Lordship advised 
the jury to disallow entirely, such as the surveyors^ 
and printing the poll -Another class he ad¬ 

vised them considerably to reduce. The plaintiff 
could only i;ecover the original e?<pence of erecting 
the hustings, not the costs of any action brought 
against him by the person who had eri'cted them.— 
iMr the assessor his Lordship thought the .defen- 
da rjts liable, although this bo an expenco not men¬ 
tioned in the statute, which was meant for the pro- 
tertiou of the sheriff, not of tin* camlufates ; but the 
accompanying charges for agents’ fees, &c. in retain¬ 
ing the assessor, he considered as exorbitant. Ad¬ 
vantage, he observed, was often taken of the situa¬ 
tion of candidates to sitin parliament, who were afraid 


(a) By 10 & 11 W.<1. c. 7. in thi’Crown-officey and to hayo 
the sheriif is entitled to charge an allowance thereof in his ac- 
to his Alajcsfy the fees he pay* count in the Exchequer. 


to 
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to iv«iisi any «lc*niancl, liowover unreasonable, lest 
they should renflei ' hcinselves unpopular; and thus 
a sort of custom was set up for tile impositions pr.»<> 
tiscd upon them; but such charges as 25 guineas for. 
lca\ ing a retainer with a gentleifian at ihe bai^ and 
paying him his fc^’, could ncfL be supported iu a 
court of justice, however long established. 


1811. 



W AIUEN 
V. 

Sandts 
^nd another* 


The jury found a verdict for the plaintiff for 13G0f. 

i 

Daunceif and Abholt for the plaintiff. 


An application was nia<h‘ in the ensuing term by 
Sir E. 13. Sandys for a new trial, on the ground that, 
from Ihe absence of a iiiaTenal witness, he had been 
shut out from his liefenct#; and that iu point of fact 
he had not oruefed the hustings, or promised to pay 
for them; hutthexlirertion of the JudgejatNisi Prius 
was in no respect questioned. 


FiUg Morris v. JBiudctt, 1 Ca,mpb. 318. Ilcyw. 369. 


HERE- 
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HEREFORD. 


Tu' *'<! IT? 
Maicli i0» 


If tlio (It rend* 
ant I'l (h ir^t d 
by a (ouut in 
an iiitlirtmint 
hriMo? 

composed, 
printed ami pnh- 
li«!ipd 'X hbt‘1, if 
thf cv idt nre be 
tb it he onl> 
corapoH'd and 
published it, hr 
mav be found 
guilty of tbe 
€ompo'>ing and 
publtihtngf and 
acquitted ut the 
pi inting* 


f 

Corain Lawrence. J. 

« 

The King v. Williams, Esq. 

riTHIS was an nnlicttnenl for a liliel, which ■iva't 
charsred in scvcni! coiuifs to have ]‘e('n com- 

47 « 

l)Oscd, j)rinted, and publi.slied by the djpfendant. 

The counsel for tlic prosecution j^ave ineiidem-c 
a M, 8. eopj' of tlie libel, in the defendant’s hand- 
writiii'j;, which h< had himself deli\ered to a printer, 
and a printed copy, which had beeq juintod and sold 
by his orders. Erom some tj'poi^rajjhieal blunders, 
there was a‘varianc(* bctwei'u the printed copy and 
the libel set forth in the indictment; but tlie M. 8. 
corresponded with it exactly. 


The coniisel for the defendant insisted, that tVie 
ofTenco was not jiroicd as'laid, and tlj^it he was en¬ 
titled to an acquittal. 

* 

Lawrence J.-There is cirtainly no jiroof tliat 
the defendant the libel in question ; blithe 

may be acquitted of the 7 >r/j<t/w<>, am! found “uilty of 
thecowi/msb/i^ and puhlisHiug. llis delivi i uu; t|ie libel 
in bis own hand-writiu!:^ to the printer, ii 5 ,abniulant 
evidence of the latter ofi'ence. 


\ uiiliet 
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4 v(T(!i( t was aorortliiigly found and I’ocordotl of 
Cluilt}, rvccpt as to imiiling tin lihrl.” 


]81h 



Ihe King 


Tauvton and J. Jones for tho proseoutioii. 

% 

/ 


V. 

* William*. 


Tiaitncey, Ahhotty and Pea1<ie for the defendant. 




l'i(k Rox i\ Hunt, ante 683 . 


Tuosilaj, 

Thomas d. JoNrs htu! Wife r. Reece Thomas, Mculu i 9 . 


"j^JEOTMEXX landlord against tenant from 
year to year. The dmni.se was laid on the l^t 
of October last. ' ‘ 

Abbott, for the lessor of the plainlifT, gaVe in evi- 

•* 

dence, receipts for rent pajable at Michaeluiar. and 
proved, that a notice to<jnit at Michaelmas lasthad 
been served ^npon tin' nVlendanl jiersonaily at the 
preceding Lady*day, whin the dcteiiflant made no 
ohjection to its regularity. 


If a noOfC 1o 
qiitr ihsoivfd 
p pohally on the 
tt nani in po**- 
''UShioiu aud h(* 
i)iak< h no ub- 
(lion to it| 
tbiN 1" prima 
f ^!C i>idenecto 
i>. i' ft to ihc 
juithat the 
ten.M IA f 
menced tt ths 
Ka^on ot th<* 

>(.in Mht(1 the 
iiotne to (p.it 

CipMfb. 


Taunton, for the defendant, insisted, that it was 
necessary to give further evidence of the tenaui y 
having,cominc^ccd at Michaelmas. 

i 

• 

Lawri'.nce J. T remember C. J. Eyre ruling on 

the 
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Thomas d. 
JoNLd and 
Wife 

V. 

Thomas* 


thr Western eireuit (a), that a notice to quit if ni^f 
objected to by the tenant in possession when sersed 
upon him, is primii yhc/e evnleuce, that the b nato y 
commenced at tlie season of the year when the iiotic< 
expires, 1 have aVted upon that case, and 1 am not 
aware that it has evtV been overturned. Here, I will 
admit evidence to shevy the commencement of ilic 
tenancy to have been from ('hvistiuas. Midsummer, 
or liudy-diiy; but till the contrary is shewn, I wil^ 
presume, from the defendant’s makin£j no objection 
to the notice, that it commenced at Michaelmas. 


The lessor of the plaintiff had d verdict; — to set 
aside which Taunton moved in the ensuiuj^ term, oil 
the authority of Doe d. Ash v. Ca/vert, ante 388, 
■where Lord Ellenboroucih is represented to havi' 
held, that a notice to quit is not pnoict facie evidence 
of the period of the year when tjie tenancy com¬ 
menced ; and to have said, that to make tin* jiaiMj \s 
own act evidence in his favour, is contrary to first 
. principfes.” 


Court. —There the notice to qiiitw^as not served 
personally upon the defi'iidant; and tj^e notice per se 
is certainly no evidence for the lessor of the plaintiff. 
But here, the notice was served personally upon the 
defendant, and ho made no objection to it. If there 
wa.s any doubt, whetluT he thereby admitted its re¬ 
gularity, this was a qui'Stion of fuel, which the de- 


fa) Doc (Icm. Puddicombe v. Harris. 1 T. R. 161. 

fendant's 
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feudaut’s counsel might lln^^e had submitted to the 
Jury. Whether the personal sen ice and silence of 
the tenant in possession amouht to an admission, 
must depend upon circumstanees. If he cannot rearl> 
or does not the notice in^he presence »f the 
person who serv es it upon hiiUjP it must go for nothing. 
In the present case, we must suppose that the de¬ 
fendant read tlie notice and understood its contents, 
and that the person who served it stayed so long 
that tin* defendant might liave objected to it ia his 
presenci', but made no objection. These circum 
stances, vvetJiinlv, amount to primaliicie evidence of 
the commencement of the tenanev and being uncon- 
tradicted, tliey support the verdict. 

Rule io ilietr cause refused. 



Butin Oakapple d. (Jrccii a 
C opous, 4 T. li. J61.*wliuc a 
ti naui in poshChsion^ when served 
Mith a iioUlo to quit at Mid^ 
said, T pay rent cnons^h 
aUcad), and it is hard to use me 
thus,*^ he was peimittid to shew 
that he held from Muhadnuu 


and Buri,rR, J. observed, that 
whether the tendul assents to bo 
considered as holding from tho 
time mentioned in the notae, is 
a quo'^tion of fatt for the jury. 
Vid( Doc 1’. ’Wumbcwtll; antv 
559 . 





9*9 


Thomas d. 
J0N1.S and 
Wun 

Thomas. 


VuL. n, 


SALOP* 
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■ SALOP. 


Crown Side. (Jor. Lawrknci:, .T 


Wcdijp^da), 

]\Uuh2T. 


An intlu tin<*nt 

l(ir not pjuvuU 
jnifsutncient 
food and 
iiaiue for a ‘‘Cr- 
vint^ wilt ubv 
the Hfvant In*- 
laiue bu k and 

4Mi(a< intrtif 
aUrdi'p th.it (lie 
5priaitt uas (>/ 
to Ji t mtd 

iinfkt f/it (Jvnn~ 
mon and a uttaid 
cj the mitAitfm 


Kk\ 0. El.IZ VliRTll Rioerv, 


nniTR iudicliiK'iil stutoil, that Eli/ahctli, the ^ife 
of tSamiu 1 Ridley, nnlau fully and iiialioiously 
roTitrivirvsr and iiileiidini;’ to hurt and injnie one Eli¬ 
zabeth \\)lliam'^, beiiui''a .seruiut to her the j^aid 
J'di/a])cth Ridle_\, heretofore to wit, on &.c. and on 
di\ers otluV tla}s and times, as'w(Ml before as after 
that day, with force and arms, at Nee. unlaw full), 
, wilfullyouul malicionslj did omit, nejileetand refuse 
to |)ro\id(' for and i;iM'and administi'r to thesaid 
Elizabeth NVillianrs, suHn'icnt meat and drink,"m'- 
cessary for the sii‘.|eiiane(', support and nourislmu'iit 
of the bod\ of Inu’the said Eli/aheth Williams, and 
evpose th(' said iili/abeth AV lIJiaihs to tin* cold and 
inch ineiirv of the weatlier, as A^eil Avithin as without 
the house wheri in she the said JMi/abefh ilidle) then 
dwiMt. and keep tin* said Elizabeth Williams with¬ 
out sulheient and jiroper warmth nei'essary for tin* 
health of her the said JMizabejth Williams, to wit, at 

y « 

tin said Elizabeth W illiams on the seMTal <lays 
and times, and dnrinjj all the time aforesaid, bein|? 

the 
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s» nautofthr .s:ii<l Klizal)(‘tl» Uitllcy, and tliosaul 

lili/ahrth Ridley on (he he\end days and times, and 
dnrinn all tlu* lime aloi\'said, IMuj^ separately and 

apart I'rom the said Samuel liidley her husband, to 
uit at S^e. eoutrarj (o the dulf ol'ln'r the saU Eli- 
zalx'th Ridley as the misire'x#. of the said Eli/al)(>th 
Williams: By reason of all uhieli premises slie the 
said Eli/al)( th Wdhams afh rwards, to vit on, &e. 
b( eame and ^vas, and tor a Iona; time, louit, the 
sj)ae<' t'f si\ months tlien uevt followiniif, eontiwued 
to he \cry weak, sick and ill, and greatly eonsmned 
and emaeia(,edin her bod \, to wit, at &c. to the great 
damage of the said Eli/.aiieth ^\ illiams, in eontempt, 
\e. to the e^il <'\amph', &e. and against the peaee, 
<^e. 


1811. 
y-— 

Rlx 

u. 

Ri»i.£3r. 


'rile ease b*l>igopened— 

* • • , 

JiiwiU'Nci:. intimated, (hat lie tliought the 

indietm<-nt iiisutlieient, in not alled^ing l/tal Ehzii- 
belli U'lUiams int^ a girl of tcnilev tfi(trs/und uudei' 
thi doiinuiou and controul of I he dtj'cndant. 

The eouiiiel for the prosecution eontended, that 
it ^\asenou^th tp stab', that she uas the senan( of 

the delendant. From the relation of master and 
servant, a duty arises on the jiart of the master, to 
provide necessary sustenance for the servant; anda 
breachofthisdut), whereby theservantbecomessiek, 
disi'ased and emaciated, must be a misdemeanor. In- 
dictiiunU for murde^ have fre<j[u^ntly been sustained 

U u 2 for 
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1811. 

y— 

JUx 

RiDLiy. 


for ,starvin| 2 ^ jicrsons to wliom it was the duty of tlie 
]»ri,soii(‘rs to have aijminlstorod proper uourishineiit. 
If ap iiidictnK'ut for munkr will lie where death is 
file direct consequence of tlie starving, an indictnu'iit 
■which' states the consequence to be, that the party 
became sick, diseased and (‘inaoiuted, sids fortli 
what is in law a misdcnminor —At any rale, the ob¬ 
jection was on the n^conl. 

4 

L\m rcncc J. — There was a case similar to this 
before Mr. Justice Le Blanc, at Exeter in 1802 .— 
The indictment charged, that tlu' defendant did not 
jnovide proper and necessary food and clothing for 
a person who was his servant, whereby the latter 
became sick, &.c. 'fhe defendant was found guilty; 
but Mr. Justice Ll BcANf, rcservi'd the point for the 
opinion of the judges. Ten of thejudges met to 
consider the case, and a majority of those jiresenf 
were of opinion, that the indictment was insuflicient, 
in not alleging that the servant was of tender years 
and umler the controul and dominion of the ,defen- 
tlant. 'J’iie tiial may proceed, as issue is joined 
upon the guilt or innocence of the defendant of the 
offence laid to her cliarge; but on ai^molion in ar¬ 
rest of judgment J shall consider ,myself bound by 
tlie decision 1 have mentioned. There is a clear 
distinction bidvveen treatment of this sort to a child 
and to an adult. The latter, if not provided with 
proper nonrisliinent, may remonstrate, may leave 
the service, or may eomjilain to a magistrate*. The 
'withholding of projici food from .such a person may 


be 
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))<’ a breach of contract; but it is not a crime of 
which the law will take cognizance. Doubts Iuac 
been eiitertainetl, how far an indictment can be sup¬ 
ported from mere non Jcazaiicc towarils a child ot' 
tender jears. I an/inysidf of opinion, that tliefc are 
circumstances where non-fea/ance of this description 
may be an indictable ofl'ence. Jf ElizabtHh Williams 
Avas ot tender ye<>r'>, anti umlor the dominion of the 
dtUnd.iut, soUhaishet onld not have taken st< ps to 
relit \e licrst If Iroin the trt'alment she is sujipostd 
to have received, the deltixlant may be guilty of 
a misdemeanor. But yon have not alhgod this m 
tin' mdit'tiiK'iit, and it is theicforebad upon theface 
of it. 


1811. 



Rex 


V. 

Riiu,£r» 


It was then suggested,, that in this ca'se, tlie in- 
du tment rliarged, that the dt feiidantexposed Lliza* 

beth Williams totjie inclemeiiey of the weather. 

* • 

Law RCNCF, J.—That, to be sure, is an act in the 
nature of au assault, for winch the defendant maybe 
lialih*, of whatever age thcseivunt was; but thi>eii- 
dence opened, does not at all apply to sue ha charge. 

Tlu* counsel for the prosteiiivm allowed, they 
could not prove* Bn^pcharge m the indictment to any 
extent; and Ins Lorilship being of opinion, tliat the 
omission to slate tliat the girl was of tender years 
and under the dominion of the defendant, was fatal 
as to,the wilhliolding food and warmth, they de¬ 
clined to proceed birthcr, and consi'ided to an ac¬ 
quittal,—It was said, the girl wifs lo years old. 

Clifford 


Uu3 
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181 1. CVfford !uk1 Abboll for tJio [irost culioii. 


Rex JDannay, Hurl aiul (iUvd for tlio dofendant. 

V» 

RijjLiy. t ^ 


Viik Regina v. (ionld, Salk JM. Uc\ r. Stephen Sdf, I Leacli, 
Cro. Cas. lOJ.—l^dbtj C. Ik c."5 Id. and thcautiiuiii(‘*s theic 
referred to. 


\V 011 CESTER. 


Cro\\\ SiDC. (.'or. SiVWHL\cr, J. 


FrMay, 

i^piil j. 


Rex Thom \s Rof r.KS. 


nnillS M-ns an indiclnirnton 12(«<'O.R.r. ]U7.'^1. 

(it) for ooiirsiiii^ a d(\ r in an loolosi'd tjroniid, 
bolonj^inc; to li. Jf. ('. ii'>i[.u-iihonHlit:cons(iitoj the 

said 


To support nn 
Indu tniei 
4 Ml. i. (. 107 , 

foi ( lUi ‘ni^ 

doei 111 au in- 
cloW ountf, 
it lb ner* ssai v, 
oniliopiitot 

]>ro8rriitioii, to call iheowncr of tlif tl«*cr to pio\i. tii it uc did not fti>c his < oiiv iit to the 
pihouei to com be (hem. 




{a) Which enacts, that if or kill, vountl or dcs*roy^ or 
anj person or persons bliall tvil- !>hoot*at or otherwise attempt 
fully course or huni, or lake to l.ill, vvound or destroy, or 
in any slip; iioo&c, toil or feuare^ shall carry away any red or faU 

lovy 
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said 1Z> /}. C. tlie owner of sucli deer, and witliout 
being otlierwi^e duly authorised^ 


J811. 



Rex 


V. 

The (|uehtion uas, Mhctlier the onti'5 lay upon* Ro&eks, 
the ])ri>o[ier, to jn’ove that hl*^ had tht consfait i>f 
1(. li. C., the owjierof the dher, to eourso thent hi 
the place in'(jiieslion? 


LvAVKt.Nfi: J. held, that it was necessary on the 
part of the prosecution,'to crdl the owner oC the 
<ha‘r, for the purpose of [)ro\iiii>, that lie had )tol 
gi>en his consent to thi' prisoiu'r to course them; 
ami this witness not appearnii;, the.TuryAvcredirect- 
eel to find a \erdief of 


Not (jluilt}", 

% 

Mt tue for the pio-i eution 
CtnuphiH for (he prisoner. 


lijw tlcpr kept 01' bciiij; in the. 
intlost il p'‘rt of .itly toiest, clidse 
purlieu, or atictenf ilk, or any 
ijicJo^^ed park, padclork, wood 
or other iiiilosi'd (j;ioiind y, lii’n’iti 
door are, havobttOjOi ^hali he 
Usually k( pt, T^ifhoiii the ton- 
Slid oj the o\'Ui.i ofsfthatcr 
or Hidioiit briii^ofhcrwiHC duly 
autholued,* or bitall kao^in^fy 


be aiding, abt-Uing or a'jsi^fin^ 
thert^ni or tiu n unto, every per¬ 
son so oltt ndiiig as afore¬ 

said in an) o! the ^ast^ dbo>e 
nnntioneii, shall be deemed and 
liken 10 bo guilty (d jeht/r/^ 
uud bciiii; I in fully convioted 
^tiiereof^ upon uidntmeut, shall 
1)0 adjudged to bo trau'^porttd 
for tlioJouii off'cuuj vOiirs/’ 

^ y 

li 


r „ j 
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Fenton 

V, 

G^uNoiiy. 
It is no cause of 
dcmui rcr to a 
drcJardiion 

(he ao- 
ccjifor of a lull 
of cAiiiaagr ac- 

cepUMi pH'*j!»u’- 
nt a jmrlicui.ir 
f, that it 
docb Hot • 
that ili, hilt * 
pre^onfed in. le 
tor pa^iaciiu 


[F# may be u«ofu! io refer to the follow <ihoH note of y. GouAihu^ tU) 

a more fullaiul s.msfactorv u poit of the ease ihall be pubii.-jhcd by Mr. h.AbT.] ' 


Fkntok r. CtOI/ndhy and 
.otherSj K. T?. E. T. 18! I. 

The^ phintiir doclarct* that 
he drew a hill of exthuner, 
dated 4th Fehrnary. I 8 IO 5 for 
2371. 12.S, fid. ]^;iyab!e r-) his 
own order at 4 ruonlli'i a,/er (In*!’, 
directed to the dcfendaiil?i (by 
(he uamr, style and dtsrjijjtiijo 
of IVilliam (iotmtiry and Co. 
51j Eow'cr Siiadweli, 

London); tliat the dffi 
acceptefi I)!)! afcordiny to 
the nsa^e ar.J enjoin <jf mer¬ 
chants, ‘paijclic tif (/ 

S^udih nil CV Hut (iu' 
plai:'iH:V made ntj oidrr lui pav- 
Jticnc of tlic hi!): vii-i'. Jjy flic 
defend.mis b'^onjuc li< i)h‘ to i -,y 
him lilt- Mli at ttu' time Hie 
same ^houki hoemn^dm'* .'.. word¬ 
ing to the'tenor and cllirt of 
the said biiC n-.id of i.iur said 
acceptance ttmieof a^ nf'.-ie- 
said : wliich tii‘*v promised to do. 

■—The money coinUs followed, 

$ 

M'ith the common bjcacli.—Sjie- 
cial demurrer to the first count, 
for thai it did not thereby aji- 
pear that the bill was ever pre¬ 
sented for payment at C*. Syjkcs^ 
Snaiik and Cu.\ according (o 
the acceptance. 

Mujrf/at having keep heard 
in support of the demurrer, and 
llolrojjd contra,— 


Lord Er.LrNBORocnir, C. J.* 
and (Hiosi: and Bwj.rv, Jus¬ 
tices’, (absentee he I^sakc, J.) 
deelaied themselves clearly of 
opinion, (hat it was unnecessary 
fo a!!.:;c H presentment for 
]Myinent at Sjjkc^^ Su(ur!t and 
fo.T. 1. Tlhw considered tin. 

I • 

'pl.icr where the ])ill is made 

pjyaide as no part of the 

(.niMaef any more than the. 

I'd.ice of tile acceptor’s residence, 

vintli is gcnernliy mentioned 

in t!i‘ diictiitu <tf the bill; 

th.it n’ liiis vw'ie a tiperial ac. 

I'eid i'ice, xliL* diawir aful pie. 

iKu ir.dorcrs would lie dis- 
e ** 

i ; a:.d that by all tlic 

upon the subject, 

(\vi,‘h iU>‘ (‘\ceptiou of (he late 
e.t'.’e of V. 

the iH’ee[i(Oi* ('f a bill of ex- 
chan, 10 ; iu-Id to be uniVersally 

habie u])Mi it, wherever it mby 
,bc expres.'cti to be payable.— 
^^lily. 'J'lny drought that, <'.ven 
if (bo plage where the bill is 
made ^payable by ilic acceptor 
were not a mere memorauduiu 
but a part of the contract^ 
siill the defendant could not 
denuir on account of there being 
no presentment there aKcged in 
the ileclaration ; because ho 
would not be discharged, aU 
though the bill was not pre* 

seated 
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acnteil there fov payment; and 
if he was there ready to pay it 
on the day it became due, he 
raiild only plead this in bar of 
damages, biingiug the money 
into Court, as jti the case of 
vent payiiblc on the laud, or 
moiie) to b(‘ i^id at a given 
time and place la pursuance ot 
an award. 

lioivcver, as fh«‘ polar VfUS* 
of >o Mucl* rr/nM‘{]Ucii(;c, I he 
^ edges >aKl, tlu-y ;vouM uke 
Ume ‘o Inquire into the 


decision in the Common Pleas. 
—They did not again mention 
the case* of Fcfiion v, Goundry 
in the course of Easter Term ;, 

but Lord IjLLr.NBOuouGii C. J. 

# # 

and fi.tYCKY J. have both held 
at I^isi Prj^ts since, lliat, in an 
Action against the acceptor, 
there is no occastfni to pro^'C 
that the bill was presented for 
pa) uivni at the place wln^re it 
i^ made pa) able by tlic accept¬ 
ance. 

June 1 , isn. 


1811. 

Fknton 

r. 

Goundhj. 




AN 


INDEX ' 

• Ol' THE 

PRINCIPAL MATTERS, 

IN VOL. 11 . 



See •iscj:, IS. 


ACCOaTTIPXICE. 

Sec [ndu'Tment, 0 . 

ACTION. 

See A'^siiMFSTT- Jiir.r.s of E\- 

^!CAN(.n ANT) J’uOMlSSOKV NOTF*^. 

fk; n J I, i)i; M r.NT. IJ kka l». 
I\i ALicrous Anur,sT. Monev had 
AND KECEiVED.^ PuVSfCIAN. 

1. It IS acHonable discharf^ca gun 
so near an ancient decoj^ as to fright¬ 
en the wild fowl from it^ even wilh- 
Out firing at (he M'ilil fowl in the 
decoy. Carrington v. Tatjlor^ 'ZLiH 
fi. Goods consigned to a merchant la 
a foreign country arc stated in (he 
bill oJ^ lading to be shipped of tier 

and on account of the co^isignec. The 
consignof cannot maintain any action 
against the ship-ow ncr in respect of 
the goods, as the property must be 
taken to have rested in the consignee 


from the time they were put on 
board the ship. Brown v. Hodgson^ 

36 . 

3 . A Creuchn'icn domiciled at Lisbon 
consigns a cargo, w hich is his property 
(o Nantes^ uiuler ihcTiame of a native 
Portuguese, who acts as ‘ Jieiitra^ 
//sc/ ;’ *'riie* ship being taken and 
Ijionghi into an English port, the 
cargo is libelled in the court of Ad- 
miralty : l*he I’crtuguesc, with the 
privity of the Frenchman., claims it 
and it is dccieed to be delivered up 
to him as neutral property .—Jldd 
that an action at law could not after¬ 
wards be maintained by the French- 
man against the J’orlugnosc to recover 
the proceeds of (he cargo. Be 

Melton V- Dc Mcl/ouj 420 

. 1( is agreed between jd* and B.that 
for certain commi&iion shall ship 
a cargo of wheat, of a specific quality, 
at a foreign port for Zl. iif England. 
The wheat shipped by A, being 
found upon its arrival to ly: of an 
inferior quality, B brings an action 
against A> for a breach of the agree¬ 
ment, and recovers damages.—lield^ 
that A cannot afterwards maintain an 

action 
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action against ZJ. for t!»c commission, 
as his tfuiin for this niiglit have been 
given in eviiieuccin (heformer action, 
to reduce the damages. Kist r. J/- 
ki/ihon^ • 63. 

5. A- p**^ys a siitn of money into a ban., 

ker’s fora specific purpose, the baii- 
kio ’sch'rk, by mistake, pays this mo¬ 
no^ to //. who has no riglit to it.— 
Ih’ld, ihat yi. cannot maintain an 
action against /j. to recover it back. 
Rogen V. Ac//y, J23 

6. A man’s creditors enter into an 
agreement with him not under seal, 
to take 20l. per cenl. upon their re- 
apcctivc debts, in satisfaction of (ho 
ivhole j — lOl. per cent, (o be paid 
Ujfliin a month, and tiie remaining 
lOl. per Cent, to he secured by (lie 
acceptanres of a third person a( /> and 
9 months. The composition Ls paid 
pursuant to the agree men (.—A cre¬ 
ditor who has signed the agreement 
and received the composition, cannot 
afterwards biingan action for the re¬ 
sidue of his debt. Sicimnan Mag* 

r. VVhcrc a man’s creditors agree to 
take a composition on iheir respective 
debts, to be secured partly by the 
ticceptaiices of a third pe.ison, and 
partly by his own notes, and to e.\c- 
catc a coiiipositioii deed contuininga 
clause of release, he cannot be sued 
for the original debt due to a credi¬ 
tor who had jiromised to come in 
under the agreement, to whom the 
acceptances and notes were regularly 
tendered,and who refused lovxi'cnic 
the conipobilion deed after it had 
been executed by all tiie other cre¬ 
ditors. Hrfidit^ V. Gixgojij; 3K3 
•6. An ^cticHi cannot be maintained by 
a brick.inaker for th'' price of bricks^ 
which are under tht*. standard dimen¬ 
sions required by .sfat, 17 G. 3. c. 4?. 
although, when sold, they vvere se- 
fected by the purchaser himself, and 
they were afterwards used by himm 


building a house, without; any com¬ 
plaint being made as to their size or 
quality. La<o v. lloilgsqn^ 147 
9. An action for tlje expences qf suing 
out and prq*«ecuting a commission of 
• bankrupt tjll the choice of assignees 
) cannot be niaintaiiicd against pe- 
* titioning creditor andatiothcrpersoii. 
Fimkett v. llorc^ 275 

'10. If tile candidates at a county elec¬ 
tion jointly desire the shcriti to erect 
hustings, to provide poll-clerks^ and 
to retain an assessor, promising to 
defray the exiience thus incurred, 
they are liable jointly to an action o 
iniivbifaiu^ msumpsit at his suit upon 
their joint undertaking, notwith¬ 
standing st.u. IS (J, 2. c. 18. § 7, 
But (hesheiitf is not viitiOed to charge 
the candidates with any part of the 
espenre necessarily incurred by him 
in executing the writ, and making the 
refufii: and for those things expressly 
ordered by the ct-nuidates, they are 
only bound to pay him a fair remu¬ 
neration, althdiigli he himself may 
have paid more in submitting to ex¬ 
orbitant charges usually made on such 
occasions, ii 'athcn y* 640 

AGENT. 

«• 

See PufiNClFAL AND Ag£NT. 

t 

AGUEEMGNT. 

See Bitr.s of Uxchangi^ and Pro. 

MissoRY'N otes, 3, 4*. Lease. 

ALfKN ENEMY. 

If to a plea, that A. for whose benefit 
the action is brongat, is an alien c/te^ 
the replication state that A* is 
re.odeiit in this country by the^icenco 
of our Li»rd the King; to support an 
issue taken upou this fact, it is not 
enough for the plaintitf to prove that 
a licence was granted by our King td 
A, \}'hdo an alien amie to undertake 
a voyage to a foreign country and 

10 fciom 
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from tlicncc to Englanti, which did 
not terminate iillafter the commence* 
ment of hostilities between his coun¬ 
try and ours, and that after the ter- 
niiuation of the voyage he went about 
at large here, without being molested 
by (he KngliKh govcniinent. iiotf/- 
ton V. DodrcCf 163 

AlTRENTICESiriP. 

1. A n an is not liable to penalties 
inuK*r 5 Kliz* c. 4, as for exercising a 
trade without bijving served an ap- 
preiUieeship to it, wlio merely exer¬ 
cises tlie trade im idenlal'y as a branch 
of iiis general business. Therefore, 
a master coachmaber may lawfully 
keep journeymen blacksmiths ia his 
employ to make the iron w’Uik of 
coaches, aUliough he has not served 
an apprenticesliip to (he trade of a 
bl.icksiuilh. Cozcard v. Mahcrlcji/^ 

—So of a master CAr};cnter, and Jour¬ 
neymen sawyers, lb, 

2* An action will not Jic on 5 Eliz. 
c. 4. fur setting to w ork a person who 
liad not served an apjJienticcship ia 
the husiin^bs of a ci>adi*iiiaher^ that 
business not bi'uig known in Eng- 
land win'll the statute passed. Pride 
ff. /. V. Siiibhs^ 307 

3, A master workman employs in a 

trade within 5 Eli/, c. 4. a pVrson 
who had never before worked in it, 
under a parol agr*M*nicnt to teach 
him the business, in consideration of 
a preniimn, and to pay him weekly 
wages, 'i'his is not an apprenticeship 
within the meaning of the statute ; 
and the master is thereby subject to 
a penalty f(»r setting to work in^liis 
trade unc who has not served therein 
seven years as an apprentice. Beale 
q, i, v. Gcalcy i 

4. In an action on 5 Eliz. for setting to 
work a journeyman who has not 
served aa apprcnticcsbipj the plaLu- 


tift' cannot recover any penalty that 
had been incurred a year before the 
commencemeut of the suit, although 
the defendant continued to employ 
the same journeyman within the year. 
Evan$ q. t, T, Huntery ^ Sflif 

( ^ 

' ARREST. 

" See Malicious Auuest. 

ASSUMPSIT, ACTION OF. 

An action of assumpsit cannot be main* 
tained on a running account between 
a merchant and a broker—the proper 
remedy at law being, an action of 
account* Hcoit v. M^lntoshy 238 
Jn assumpsit, a release may be given 
in evidence, under the gcaerUl issue. 
I laic Icy T. Peacock^ 657 

ASSUMPSIT IMPLIED. 

See Action, 5. 

1. A levy 19 made on the goods of S 
trader after he has coinmitted an act 
of bankruptcy, and tlie money levied 
is paid over to the party : an action 
of trover is afterwards brought by 
(he assignees* against him, the sherilT, 
and (lie bailitf, in which damages are 
recovered ; and these, together with 
the costs, are paid by (he bailiff--^ 
Held that there is no implied pro- 
Du.se on the part of the plaintilf \\i 
the original suit to indemnify the 
bailitf, or to contribute to the da¬ 
mages and costs in the action uf tro- 

but that the baililf might main¬ 
tain money had and received^ to* re¬ 
cover back the levy money paid 
over. IVilson v. 3//7wcr, 452 

2. There is no implied promise on the 
part of an officer in the Ea.st^intUa 

•Company’s service to pay the cap* 
tain of a company’s ship by whfeh 
he returns to England, more than 
the regulation sum for his passage^ 

although 
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although it may have I)een usual to 
pay more. Jiddalu^^^CuoLaon^ Vo 

AT'J’ESTING WITNESS. f 

1. In an action on a post-obit bond, it 
appeared Civ^t the attesting witness 
“M as an attorucyjWbo formerly had an 
oiliGc in London^ and resided at Syd- 
enlianu—Held that it was not enough 
to let in evidence of his hand-writing 
to prove the execution of the deed, 
that he had disappeared from his 
oihcc in Lotuloti for a iwclvenionth 
before the trial| and hud not been 
heard of during that period bv ju i - 
sons who knew him, without shew iiig 
that search had been made after him 
at tlie house he occupied at S} iiden- 
ham. Wavddl v. 

Hut evidence of his hand-writing was 
admitted, on proof that a twelve- 
month ago, a commission of bankrupt 
had been sued out against him, to 
which he had never aiipcaicd, Ib/d, 

2. If the attesting witness to a deul 

swears that he did not sec it exeeu- 
tod, it may be proved by evidence of 
the hand.wiiting of the party, f//;- 
gcrald V. Ehce^ (i3b 

3. So if the .subscribing* witness to a 

promissory noti; swears that he did 
not sec it drawn, it may be proved 
by evidence of the harul-wiiting ol (he 
maker, Lemon v. Dev///, fiJd 

4. If the plaintitf declares upon a deed 

' and there is no plea of non esl 

jiitill, if at the trial be w ould read any 
part of the deed which is not u[)ou 
the record, he must prove it by ihc 
attesting witness iu the usual way. 
I'ViUiamu v. 6^9 

ATTORNEY. 

< See Acxiov. 9. 

3. Where two persons arc liable to an 

attorney for business done on their 
j.ouit retainer) it is sulTiclent for him 


to deliver a copy of his bill in piir^ 
suance of 2 G. 2- c. 23. to one of 
them, from whom he received his 
instnictions, and to whom the ma¬ 
nagement of the business was left 
by the other. Vincheti 277 

wilder of a dclivc'ry to that one who 
did not intermeddle; for he cannot 

• bo considered as having anthority to 
receive it for both, nor is ho likely 
to'know what foundation there is for 
the charges in the bill. JO. 

2. In an action on an attorney’s bill, ii 
is huificient to giv^o in evidence a 
jufige's order to (ax the bill, llie de¬ 
fendant’s luidcrtaking to })ay what 
Jshould appear to be due, and the 
ma’'(er’.s allocatur tlierenpou. Lrc 

V. Jonrs'. 400 

,'j. In an aeliou on an attorney’s bill, 
file plaintiiV cannot give pand evi¬ 
dence of the contents of (he bill de¬ 
livered, witlioiit a notice to produce 
j( : ’out a Copy inadc at the same 
time with the Ifill delivered, is good 
evidence, without ouch notice. iV«'- 
Iqison V. Chase^ 110 

4. A. having a demand upon /?., IL 

bcfori* A. commences any action, em- 
j)l(>y& C- his attorney, to nuke certain 
propositions to A. upon the matters 
in dill'eicuce between them. C\ car;- 
not be examined as to what Ii, said 
upoy the occasion, for this is to be 
considered a piiviljjfged coinmuiiica- 
liou between attorney and client. 
But what,,C. skid when he made the 
propo^'itions to A, is good evidence 
against JL without further proof of 
6. being aiithorizc.d by him than the 
fact of C. being his attorney. Cains* 
Jo7'd Grammar^ 9 

5. A n att^orncy is not at libcrtj^ to dis¬ 
close in evidence what has been con.* 
iidentially* commuiiicaLcd.to him by 
a. client, although the latter be no 
])arty to the cause before the Court.. 
litiX V. fVithers'y 

BAIL 
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BAIL OND. 

V 

1, Although it be irregular to bring an 
action on a bail bond in a iliirereut 
court from thatiri which (lie original 
aclioii was commenced, vetthe(lc« 
fciulant cannot take advantage of this 
under the plea of 7w?i tat Juttiwi, 

V. 

2. In an action on a hail bond against 
om; of the sureties, the dt'claration 
a\eiri*d 5 that by a writ of latitat (he 
shorin' was cominandcil to take *^onc 
Vra/tcis J. by thenann* ofJo/o/ J.”— 
Jleld, (hut this averment was not 
snppoi ted by evidence of a latitat in 
tile common' form, commanding the 
sheriif to tak-e John J. : altlion^h tiie 
bail bond was signed by (he prin¬ 
cipal, ‘"Francis J. arrested by the 
name of Jolin J. and Ibe plainfib's 
oliered (o piove tliat this prison was 
their debtor, whom tiiey nu'ant to 
hold to bail. ScanUover v. /J urnr^ 

• • 270 

BAN-KWIS. . 

See Action, b, Bax^ri rr, 10. Bitm 
ol' J‘'i\(/11A N<; L, ii. Ibioiviissouv 
TNotus and Ciicoi'c. iNoicr- 

If bankers pay a cancelled cheque 
drawn by a ctistumer, under circum¬ 
stances wiiieh ought to have oxcited 
their suspicion^ and induced (hem to 
make oiujniries beftyc pay ing it, (h(*y 
cannot lake credit fornlie amount. 
Si'holcy V. liamsbottom^ 485 

2. Bankers eannotcharg4‘/5//c/r.v/jz/mw 
vwfcrc.v/, without an express contiact 
for that purpose./'///iicr, ISO 

3. in an action by hankers to recover 
the lynount of a bill of exchang(?ac. 
copted by the defendanj^ payable at 
Ihetr hoitsc, and paid by them after 
it was indorsed, they arc bound to 
jirove the indorsement by tlic payee 
as well as (he acceptance by the de¬ 
fendant. Fvsivr H.UemcnUy^ 17 


4, A banker In London who receives a 
cheque by the genera! post, is not 
bound to present it for jiaymcnt till 

• the following day. Ktekford v. 

Rid^^Cf 357 

5. Bankers having accepted bills for 
the arcoininocb^ioti of a trader, he 

‘ after committing an act of bank* 
ruptcy, but before a commission is 
sued out, lodges money with them 
to take up the bills, which do not 
become duo till after a commission is 
sued out, and are then regularly paid 
by the acceptori.—Held that they 
were bound to refund this money to 
the assignees, and that they neither. 
had a right of set oil under 5 G. 2. 
c. 30; nor could protect themselves 
iMidcp ly G. 2. c. 32. as Jtavingre-* 
ceived (he money in payment of bills 
of exchange in the ordinary course 
of trade. 'Jdnipiing w JJtggins^ 312 . 

BANKRUPT. 

Sec Bills or Lxchangi:. 

1. A man is'not a trader within the 
lui'aning of (he bankrupt laws by 
hulliling a public theatre to be h 

in shares, for which die w as to be 
jiaid according to measure and value, 
he himself being proprietor of several 
hhaies;—nor by" erecting public baths 
on ground of which ho was joint 
tenant in fee. WilUarm t. Stevens^ 

300 

2. A trader commits anactofbank- 
rn[dcy", by assigning all his stock in 
^lado to A. who is a party to the 
deed of assignment. Although 
cannot himself sue out a commission 
of bankrupt against him, upon this 
act of bankruptcy, he may act as an 
assignee under a commission sw^d out 

# upon it by a third person. Jackson 

y, Irvriy 49 

3. In anions by assignees of bank rupt$, 
to which the general issue was plead¬ 
ed before the passing of Sir Samuel 

UunuiJy’s 
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Romilly’s act, 49 III. c» 131 
the proceedings under the commissLun 
are sudicient evidence to prove the 
tradingactof bankruptcy, and pc« 
titioning creditor’s debt. WiUock 
Smithy • 184 

4. Although in an action by the assig- 

nees of a bankrupt, the defendant 
^as oBCc pleaded, without giving 
notice under 49 G. 3. c. 121. s. 10. 
which the statute requires to bo 
given, at or before the time of his 
pleading,” yet if he has leave to 
withdraw his plea/ind plead de tiovo^ 
such a notice given with the second 
plea is sufficient,' 325 

5. In an action by the assignees of a 

bankrupt, if no notice is given luu 
dor 49 Geo. 3. c. 131. that ^lie va¬ 
lidity of the commission is disptito<l, 
the petitioning creditor’s debt is 
sulhcieutly proved by the deposition 
of the petitioning creditor himself 
before the commissioners. Biasc v. 
Raridall^ 493 

6. In ati action by the assignees of a 
bankrupt, upon proof ^hat*tlie p('- 
titioning creditor’s debt once existed, 
the law will presume that it con¬ 
tinued downlu the tiineV)f the bank- 
Tiiptcy. Jackson v. Irvin^ 50 

7. Goods in the hands of a relail dealer 
upon sale or return^ pass under a com¬ 
mission of bankrupt against him, by 
21 Jac. I. c- 19. Live&ajj v. Ilood^ 83 

8. If the goods of a trader are taken 
in execution after an act of bank, 
ruptcy, and the money arising from 
the sale paid over by the sheritf two 
months before a commission is sued 
out, the bankruptcy will over reach 
the execution, notwithstanding 46 
G. S. c* 13^» which protects all 

' bona Qdc p^^iiicnts and transact tom 
by or with ,4he bankrupt more than, 
two calendar months before the date 
of the coonxiissiou. Ulo^^ Phillips^ 

129 

9* A, Warrant under a ft, fa. against 


the goods of a trader is directed io 
his servaSt and another person as 
special bailiffs: They in consequence 
take possession of the goods in his 
shop; blit the business of the shop, 
though without the trader’s Intcr- 
I fcrcncc, is carried on apparently as 
f usual; While things are so situated, 
*the trader commits an act of bank¬ 
ruptcy. Held, that the goods pass 
under the commission to thcassiguees^ 
as the possession of the servant was 
flic possession of the master, and the 
goods-were thus iii'thc possession^ 
order ^ and disposition of the bankrupt 
at the time of the bankruptcy.— 
Jackson v. JrviHy 48 

1(J. Bankers having fraudulently sold 
out stock belonging fo a customer, 
which stood in their names, and ap- 
j>lied the proceeds to their own use ^ 
while they remained solvent w rapped 
up certain bonds belonging to them 
in ah envelope in^scribed with the 
customer’s name* and inclosing a me¬ 
morandum, slating that they had de¬ 
posited the bonds with him as a col¬ 
lateral security for his stock, which 
they promised to replace : This 
parcel they in fact deposited among 
the securities belonging to ■»other 
jiersons who dealt with them, buf 
gave no information of any of these 
circuvistances to the customer till 
the evo of their bai^ruptcy, when 
they sent him flic parcel with the 
bonds, say*ng *tiicy must stop pay¬ 
ment next morning. Held that the 
customer could not retain the bonds 
against the assignees of the bankers. 
Wilson V. Uuljour. 67& 

11. If^. a shopkeeper, procure 71. id 
disioua^ccommodatioii bills drawn 
by him and accepted by third pera 
sons, and Jj. afterwards vcquire 
to give him a collateral seeurily for 
the x^ayment of the bills; upon 
which J, secretly deposits with him 
a quantity of goods from his shop^ 

to 
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to t>esoIcl for i?;'s benefit if the Bills 
should not be paid; and soon after, 
A, becomes bankrupt, and (ho bills 
are dishonoured ; the depositing of 
the goods in this manner as a secu¬ 
rity, cannot be invalidated iis a volun¬ 
tary preference in contemplation of 
bankruptcy. Ct'oubt/ v. Crouchj 16di 

BAROxV AND FEME. ^ 

See Covkutuue, Crim. Cox. 

BILLS OF EK^CHANGE AND 
PROMISSORY NOTES. 

Sec Bankkus. Bankrupt, IK Evi- 
ncNCK, 9, V^^aiANcr. 2, 4, 5, fi, 

1. An action at law cannot be main¬ 
tained agafitbt the acceptor of a billof 
exchange which was lost, after being 
indorsed, although a bond of indem¬ 
nity has been tendered to tlie defend¬ 
ant. Pki'son V, Hutchinson^ #21! 

2. If a bill when lo5t Vad only a special 
iudorbcmeiit upon it, the indorsee 
may recover at law,•without producing 
the Bill. Pong v, BaiiiCy 21 4 « 

3. An instrument acknowledging the 

receipt of drafts for tlie payment of 
]nohey and proraising to repay the 
money, is a special agreement and 
ftot a promissory note. WtUiuinson 
V, Bennei^ 417 

4. Gpon an instrument in the con^mon 
form of a joint aiAl several promissory 
note, signed by tlirei persons, there 
is an indorsement written at the time 
of signing it, stating that the note is 
taken as a security for all balances to 
the amount of the sum within spe¬ 
cified, which one of the three 
happen to owe to the payee: tljat 
the u»tc should be in ftftcc six 
months; and that no money should 

»be liable to be called for sooner ia any 
case. In an action against one of the 
sureties, the payee cannot declare 
upon this instrument as a promissory 
fiotc, payable cither on demandt or 
Vot. IL 


at six months after date. Between 
these parties, the instrument is an 
, agreement^ and must be stamped and 
declared upon as such. Leeds y, Lajim 
cashircy , 205 

5. If a bill of exchange be accepled 
^ by the drawee,'ftnothcr person who, 

for the [mrposc of guaranteeing his 
credit, likcH ise accepts the bill in the 
usual form, is not liable as accejitor, 
but must be sued upon his collateral 
undertaking. Jackson vAIudsoriy 447 

6. If a promissory note appears on tiie 

face of it to be tftc separate note of 
A. only, it cannot be declared on as 
the joint note of A. and B. though 
given to secure a debt for which A. 
and B. were jointly liable# Siffkiny^ 
Walker^ ‘ ' 308 

7. The presentment of a bill of ex¬ 
change for payment at the house of a 
merchant residing in Ijondon, at 
8 o’clock in the evening of (he d.iy 
it becomes due, is suiTicicnt to charge 
(lie drawer- Bardcaf v. Bailey^ b^l7 

8. In an .'>ction against the maker of a 

promissory note expressed to be pay¬ 
able at a particular place, there U 
no necessity for proving that it was 
presented there for payment. Nichvis 
v. Uuicesy 498 

9. Held by court of C, P. that if 

a bill of exchange be accepted'pay¬ 
able at a particular place, in an action 
against the acceptor, the plaintitf 
must prove that it w as presented there 
for payment wlien it became due. 
Callaghan Ajykti^ 549 

10. dint subsequently doterniincd in 
Jv. B. that it is no cause of demur¬ 
rer to a declaration against the ac¬ 
ceptor of a bill of exchange accepted 
payable at a particular place, that it 
does not allege that the bill wif* pre- 

'sented there for payment. Fenton 

V. Goundtjy ^ G56. 

11 .Ifabitl of exchange is accepted, pay- 
ablea/ Messrs.A. U. who are 

bankers in tJie city of Loudon, a pre- 

X X sentineni 
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fictitmcnt of the bill for payment to 
their clerks, at the CVcfOv‘//» Kou&e tti 
suriicient, liej/noids v. C'hcNle^ b96 

12. JNot*ce of the dishonour of a bill' 

of exchange must be given lo the 
drawer and indorsers by the holder 
himseJf, or some person authoii/ed i 
by liini. SfcK'urt v, Kcnmtj 177 ^ 

13. If the drawer or indorser of a bill 

of exchangi' receives duo notice of 
its dishonour from any person wh(j is 
a party to it, he is directly liable 
tn)on it to a subsequent indors(*r from 
wlu/m he had no. notice of the dis¬ 
honour. Jamcifon v. 373 

It. In an action by the Joar/h^ against 
it iudt)isoeof a bill of exchange, 
all the paities to which resided in 
J/ondon, ii ap|j«’ared that (he plain- 
liti icceiied notice of the dishonour 
of the bill liom his indorsee on the 
2(Kh of the inontii, and gave notice 
to his inunetliale indorsci, l)y ahdfer 
put iiiio (he tw^o-penny post cilice 

, on the ey<*i;ing of the 2ist, but so 
late that it was not dclivereil out till 
tile morning of the 2‘id: J'lt Id^ that 
by this iaelies the piaintitl had dis¬ 
charged all the prior indorsers, al- 
(iiough in the course oPthe 2‘Zd, no¬ 
tice of the dishonour was gi\en both 
to the second indorsee and to the de¬ 
fendant V. jSIuUcf/, 208 

15. It is not enough that the drawer or 
indorser receives notice in as many 
da}s as tie*re aie subsequent iii- 
ilotsees, uni(‘s.s it is sliewn (hat (‘at h 
indorsee gave notice within a day af¬ 
ter receiving it; as ifanyoneluis 
been beyond the day, the diaweraiul 
prior indorseis aredisehargcd. ^hu\sk 
^ . I^huzcvIL 2iU 7/ 

ih. 't he hohler of a bill of exchange is 
excitsed foriiot giving regularnoticeof 
its being dishonoujcd to an indorser 
of whose place oi residence he is ig¬ 
norant, if he use leasouablc diligence 
to discover where the indorser may 
be iouud. haUman v. Jose^ih^ 461 


17. 'J’he holder of a bill of exchange is 
excused for not giving notice of its 
dislioiioitr in the nsual time, by the 
tliiy on which lie should regularly 
have given tlie notice being a public 
festival, during which ho is strictly 
forhidden by his religion to attend to 
any seeidar alUiirs. JAndo\. Uns^ 

*'tcorth^ t)(l2 

18. If the drawer of a bill of exchange 

w licu it is presented for aecepfance, 
lias elf'ects in the Iiands of (he 
drawees, though he is indebted to 
them to a tniicii larv^er amount, and 
they, without his privily, have ap- 
piopriafcd the efl'ects in iiioir hands 
(o tile salisf.icfion of (lie debt, he is 
entilh'd to notice of ()u‘ dislionour of 
(Ik* bill for notuaeceptance, as he 
might expect under these cin-um- 
staiices that it would be accepted 
and paid, liiavkhumy. 5o3 

11>. in an aidionon a bill of exchange, 
tile'pbiintill cannot in‘compelled to 
j)vo\e what coV.sideratiou he gave 
lor it, Ijy a mere notice that he will 
be required so to lio. bi)G 

20. In an action by the indorsee of a 

bdl of exchange, it ii ap[)car lliat a 
prior party was defiauded out of it, 
llie plaintilV is bound to piove xviuit 
consideration he gu\e fur it. Jices^ v. 
iUarqnis of llcadfvrl^. 67 J 

21. Au averment in a declaration tii.K 

A. n, tSi ("o. accented a bill of e.v- 
eiiaiige according to tlie usUj^c anti 
custom ofrfuerc’hants, issnppotted by 
evulence tliat tJie bill was accepicd 
by' C- iJ. their authorized agent, 
thus: For A. li. 6 ; Co. C, l). 

V- lh'6clUnc. ^Seo Vaiijanci., 
3, J, 5, (j.) 6(t4 

22. cin an action against tlic drawei or 
indorser of a bill of exchartge dis- 
iioiioured* for non-payiinent afler 
being accepted, allhougli it be un- 
necessaiy to state the acceptance in 
the declaration, if it besta(ed,il must 
Lc«provcd 3 —but a piomlsc to pay 

g alter 
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nffor the bill was due, UasuHlcient 
admission of tlio acceptance, as well 
as of th(^ IiancUwiitinp of the de¬ 
fendant Iiiiiiself and of the other 
Jiarties to the bill. Jonci Y, 

474 

23. ]V>sf cssion is pnma faric evidence of'| 
pcoporfy in negotiable instriiinentj. 
'I'h^'icfore, in tiover for a bank note, 
it is not a i)rima facie case foj the 
plaiiditV to prove, tluit the note be- 
longrtl To him, and that the defendant 
afterwards (converted it; and the de¬ 
fendant will fiot be called Vij) 0 !i to 
shew lii^ title to the note, without 
cvidciu e from the other side that he 
got p<tssess;un of if mala fnh^ or 
without coiisideration. AJ/ig v- d/t/- 
■som, 5 


acceptance and not accepted, the 
drawer and indorsers are discharged 
by want of due notice of its being’ 
* thus dishonoured; although thu 
holder presents it for payment when 
due, and then gives tliein notice of 
its being dish(>ioured both for non- 
» acceptanee and non-payment. Ros* 
corcf V, Hardjjj 458 

28- If the drawer of a foreign bill of 
cxciiange had no ctfects in (he hands 
of (he drawee, and had no reasonable 
grounds to expect that the bill would 
be honoured, a protest is unnecessary 
to charge the drawer. JLcg’g'c v. 
Thorpe^ 310 

A Holirc of the dishonour of a bill 
of exchange sent by the two-]U'iiny 
post,* is sidlirieot where the parties 


24. An action htdng bronirlit against 
t!ie nceoptor <if a liill of exchange*, it 
is .igrerd between the pirties, (hat 
l!ie iletendant si', ill p.iv the costs, ic- 
new the bill, rfundgivea wanant of 
atlornev to seeiiie the drht: 'Plic 

wf 

defend‘n( gives the'Vtirranl of at tor- 
iiev, toul r(iie.vvs (lie bill; bnl docs 
not pay tlie costs.—4 'Ir; plairuitf 
may br.ng a fri'sli action on t/ie tnst 
bdl, n hile the second is out■.(audiiig 
in tlCe hands of an indorsee. Aon /r 

^ V. Aijictiy 329 

25. 4'Jic i'n>ider of a bill of exchange, 
on its becoming due, alio\^ s the ac- 


live wpliin the limits of the two- 
j)eriny po^t, whether near or at :i 
distance from one another ; but flic 
letter e,on\e)'ing (lie notice should he 
prov.'tl in have been put info a re¬ 
ceiving house at su<*h an hour that, 
accorUing to the course of the tuo- 
])enny po-'t, it woubi be dellv ered tlic 
day on w hicli the party to TvMom it 
is .ulilresst'd was entitled (o cereivo 
no'jee of (he di.'lionour of the bill. 

(Milfoil V. l‘'a/r(i,ti/ghj 63,1 

30# in an ueiion against (he indorser of 
a pcomissory no(c or a bill of ex¬ 
change, it is a siilficit'ut evidence of 


ceptorto renL%v it, witluiut consult¬ 
ing (he indorser : b^it the indorser af¬ 
terwards says to the acifeptor, U zcas 
iltv bt\si tiung/!taf, could be (lone* This 
is not a rtco«^ni(ioa of the terms 
granted by (lie hohler to (he acceptor, 
acii iJuMinlorser is discharged. 

V. iUastn'muuy 179 

26- lft!i<! indorsecof al)il! of cxclnfiigi', 
inning notice that it ^ i> accepted 
witiiont Vonsiileravioc, * 'ccive part 
j'dymciu from liie dunver and give 
liiiu time to pay thercsidne, heduTe- 
l)^ diseii'irges the acceptor. I.ax^ 
ten V. Rcal^ * I ^i5 

27, if a bill of exchange is prescuted for 


jnesentment for payment and notu,e 
of dishonour, that the defendant 
])roniised absolutely to pay the note 
or bill after it was due. la^Ior y\ 
Jout 105 

31. Ibit if (he drawer or indorsor after 
being arrested, without acknowledg¬ 
ing ins liability, merely oilers to give 
a I>ill, by way of compromise, for (he 
sum dcraanded, this doe-, not^bviatc 
# the necessity of proving notice, 
Cutning V# Freuclu 106 n 

32- in an uction against fhedravver of 
a fori'i'iii bill of exchange, a promise 
of pigment by the deteudant after 
(he bill wasdufg is suiVicitmt evidence 
X \ 2 of 
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of a protest for non-payment, and 
nofice of the dishonour of the bill.— 
Cibson r. Coggo «, 188 

33. In an action against the indorser of 
a bill of exchange, it is not necessary 
to proTe anyindorsen^entsun the bill 
prior to the defendant’s. Critchloio 
V. Parr?/, 182 

34i The production of a bill of ex¬ 
change from the custody of the ac¬ 
ceptor is not prima facie evidence of 
his having paid it, without proof that 
it was once in circubition after it had 
been accepted,—Nor is payment to 
be presumed from a receipt indorse^ 
on the bill, unless this receipt is 
shewn to be in the hand-WTithig of a 
person entitled to demand pajment. 
P/iti V. Pan batenberg, 439 

35. In an action on a bill of OiVchaimc 

o 

actT[>tcd for the price of goods pur- 
ciiased for exportation, the defendant 
cannot give in evidence that the 
goods were of a bad quality, and im¬ 
properly packed, but is driven to Ins 
cross-action. 7j/e GicjujiCy 316 

BOND. . 

See Bail Bond. CovtuTOKr, 1. 

• An action may be maintained iip(Mi 
a bond expressed to be payable to 
a niercantiJe firm, by tlie persons w ho 
actually constituted thefnoi when the 
bond was executed. Mo/ler v, Lam>^ 
bert., 548 

2. A bond of indemnity given to the 
trustees of a public unincorporated 
insurance company, conditioned for 
the good conduct of a clerk w hile in 
the service of the said company^ re¬ 
mains in full force during the period 
the clck continues to serve tho 
company, although there be changes 
among tho individual members, of 
whom the company is composed.—» 

Mvtmife V, Hruin^ 422 

3. 4’lie recital in the condition of an 
indemnity^ bond, professing to state 
the agr^luont between the x^^rtics^ 


does not confine the responsibility of 
the sureties tu the limits therein spe^ 
’ cified. Sansom v Bell^ 39 

4. IndurseDieiits on a bond acknow¬ 
ledging the receipt of interest or 
. payment of part of the principal, are 
/ not evidence against the obligor to 
prove that the bond was on foot, 
vv ithoii 1 shewing that they were on the 
bond recenOy after their dates, and 
at a time w hen their purport was 
contrary to the interest of the obli¬ 
gee. l\ose s Bryant 321 

BRICKS. 

See Action, S. 

BRIDGE. 

\ particiilaV parish was bound by prc'* 
scription tu repair an old wooden 
foot-bridge, used by carriages only iu 
times di'ilood. About 40 years ago 
the trustees of the turnpike road 
built on the same aitc, a much 
wider bridge of bVick, which has been 
constantly used ever since fiv'ail car¬ 
riages })assirig that way. llehi that 
to an indictment against the county 
for not repairing this bridge, a plea 
that tho parish had iiniiiemonally 
repaired and still ought to repair the 
saiil bridgCy was not supported by 
evidence of the abo.e facts; and that 
tho burflicn of repairing the new 
briilge must ho bdrne by the county 
at largo. Rex v. Inhabitants vj A*«r- 
rey^ 45* 

BROKER. 

See Principal AND Agcnt. Sals. 

* i 

CANDIDATE. 

See Action, 10. 

CARRIER. 

, See Action, 2. 

J • A carrier places a board in his of- 
lice^ giving notice that he will not ba 

answer- 



Index. 


snswerable torjezcehy however small 
their value, unless entered as such ; 
blit circulates hand.bills, slating ge. 
neralJy, that he will not be answer** 
able for ifty article above the value of 
51., unless entered as such.—He is 
answerable for the loss of Jewels nci 
entered as such^ if under the value oS 
5/. Cobden v. Holton, f08 

3, It is not sufficient notice to Hroit the 
common law responsibility of a car* 
Tier, for him to paste upon the door 
of his office uhore goods arc received 
and deJivert^, a bill blazoning the 
advantages of his conveyances, and 
stating ill'smalt characters at the but* 
tom of it, ^hut he will not be answer- 
able for goods above the value of 5h 
unless entered as such and paid for 
accordingly. Ilutler y. llcana, 415 
5. As soon as goods are delivered to a 
carrier they arc at the risk of the 
purchaser, although the carrier be 
paid by the T»endor. King y. Mere¬ 
dith, * 039 

’case. 

See Pi^EADiNo, TnEsrAs*. 

CHEQUE. 

Sie Dankfiis, 1, 4. CjLtf or Ex- 

CilANOK. 

1, If u creditor is offered cash in pay. 
meat of his debt, or a cheque upon 
a banker fri^u an agent of his debtor, 
and he prefers tfu' latter ; this does 
not discharge the debtor, if the 
cheque is dishonoured ; although the 
agent fails wdth a balance of his prin- ^ 
cipal in hi.s hands to a larger amount. 
Everet v, Collins, 515 

% A cheque given for stock sold is lost 
by the vendor in going honfe froiq * 
the Stock ExchangeThe purchaser 
is immediately informed of this factf 
but refuses to pay without an indem¬ 
nity : Four mouths after, ihc bank¬ 
ers on whom the cheque was drawn 


061 

stop payment, with sufficient money 
to answer it of the drawer’s in their 
hands.— Held, that under these cir« 
cumstances an aciion would not He 
for the price of the stuck* Sevan 
V. im, ' 381 

CO^CHMAKER. 

See Aiu'kcnticesiiip, 2. 

COMPOSITION. 

See Action, 6, 7. 

CONGEALMENT. 

Sec Insvkance, 23. 

CONTlNUATIOxN. 

See UsuuY. 

COPYRIGHT. 

. A musical composition published on a 
single sheet of paper, is privileged as 
a book wilhin 8 Ann. c. 19. § 1. 
Clcmenti v. Goulding, 25 

2, A song composed to be sung at the 
Italian oliera, remains the property 
of the composer. Slorace v. Long^ 
man, 27 n 

CORPORATION. 

Sec Notice to Quit* 

COVENANT. 

See Siiir. Thkes. 

COVERTURE. 

1. In an action of debt on bond, cover^ 

tiirc is a good defence under a general 
plea of non est Jactum* Lambert v. 
jitkins, 272 

2. Under a plea of coverture, where it 

appeared that the defendant’s hus¬ 
band went abroad J2 years ago.— 
Held, that she was bound to prove 
that he was alive withia 7 years.— 
Howell T. De Hinna, 113 

X X 3 CRIM* 
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CRIM. COX. 

an ncii<)n for crim. con. if thcpUiin- 
ntarriaj;t! was soU'!nni/-c(l in a 
chapi-l, lie must give some. «vii!t'nfc 
tliat banns \iorc iisiially published 
there before Ihe passing of the mar- 
riag*^ act. I5u( it is inni fade suf. 
ficient for this piirjujse, to produce 
an old rcgisterofniariiagcssoicmni/cd 
in the chapel before the passing of 
the nuirritigc act, anti a regular re¬ 
gister of banns published there since, 
ami to prove that witliiii the reei>J- 
lection ot u itnesses vi iio ha\ o altended 
the chapel, marriages ii.ive been so- 
Jemnizetl ami bands j)eI)!i>!Kd in it 
fioni time to time of late yeais. 
'X'aunlon v. H 'jjboni^ '>21)7 

CROSS ACTIOX. 

Sec Action 1. JbcL.'i of Fx- 
cn wor, 3b. 

civroM. 

There may be a valid custom in manor 
witiiin the limits of aii aiu'^ient-'iir* st 
belonging to tlie crown, fortiie lord, 
with the assent of llie homage, to 
grant parcels of tfie waste 'o be *U'!(1 
in severalty by cojjy of court roll and 
inclosed, in exclusion of persini'' Imv- 
iug rights of common. Bouicoi/ v. 

Winmdl^ ‘201 

DATE, 

See Time. 


subsequently sold,—if A, had 
eiUjuireduf B. \v lief her C. was worthy 

, to be trusted as a general customer, 
or if there had been any conspiracy 
between B.and C. to cheat A, liy pay¬ 
ing for the. lirst parcel of goods, 
pc Graves v. Smithy 53 J 

DEER. 

To support an indietmenf on 42 G. 3. 
c, 1(17, for couising deer in an in¬ 
closed ground, it is necessary, on the 
jiart of.the prosecuticj, to call the 
owner of the deer to piove, that he 
di(i not give his eonsent to the pri- 
fcoiier to couThc tlicm. licxw Rogers, 

’ " Cot 

\ 

DEMIJRRAOE. 

A ct* Siiie, 

DisruEss. 

' See 'j'nv.spAss, 3, 

1 ' 

*> 

DOE'BJ.E VAEEE AND 
Dot r.i;K UisN'r. 

1. Di-bt for double value on 1. Ooo. 2. 
c. 2H. dues not lie against a weekly' 
fmiant, IJoj/d r. Jxosbcc^ 453 

2. If a timant lium year to year givoins 

Jamilord notici*. tiuit ho will quit 
iip(ui a conJingenry, and does not 
quit when the contingency happens, 
hi? is not liable to jiri action on 
11 (ieo. 2. c. 10. for double rent, 
Furru/ue v. UJJui^z'lou. bi)l 


DECEIT]T'f, REPRESEN. 
'] ATION. 


If A inqniie.s generally of IE concern¬ 
ing citcumstance of C., A. cannot 
maintain an action against R. for a 
decI’ltfiil i*('presontaiion ujjon this 
Subject, "if i\ p4i\s A. fur tile goods 
winch it was in contt mplatiou to 
sell wIuMi (he represeiitalion was 
madi , ait hough C. heconic'* insolvent, 
and is ludubied to, A. for otherguods 


K.TEf:TMENT, 

See No'iici: TO Qojt. Turrs. 

1. If a man gels into possession of a 
house to be let, wiJioui the privity 
of thf landlord, and they afterwards 
enter into a negociation for a lease, 
but ditter upoi. the teims ; the land¬ 
lord may maintain ejectment to ruco- 
vei j)ossession ofthe premises,vviihout 
gi'*'ii»g any notice to quif. Doe d 
Knight V, Q^uigley^ 505 

2. I4 
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2. Tn an indenture of lease vvlth acIauRc 
of re-entry, there is a general cove¬ 
nant on the part of the tenant to keep ^ 
the premises in lepair; and it is 
further stipulated by an independent 
covenant, that i be tenant within three 5. 



Ujian him by the landlord, sliall repaid* 
all defects sperdicd in the notice. 

'i'lie lamiiord after serving hinewilh 
a notice, uuiy icti/un Ihclhrce tnonihs 
bring an ejectment against him tor a 
bicaeh of (In; general covmtant to 
repair, Jioe d (woatljj v. Painy 

EVIDENCK. G. 

See Attokni.i, liANkeii-T. Birt.s 

or K\(nvN(a'.. lioNt), Foul!<;m 
Am At IlMI-jNr. J NOKI MFN V. J N. 

SI KA\( Liiiee. 

1, 'I he l.ondoii Cia'/ette is not evi¬ 
dence of the rnibfary appcniitmeats 
therein notified; but at the«(riLil of 
an informaiiofi 'igainst an oilieer in 
the aimy for false musters, it is suf¬ 
ficient to jirovV th^t he acted in the 
cliaracter mentioned in the infoima- 
tion, viiilM>ut proving (lis commis¬ 
sion fioui (ho King. liex\.(Janl~ 
n(:t\ 51 

% On the trial of an indictment for .1 
fraud ug;nnst an agent of g<neriu 
meat under (he controul of the. IVea- 


witliiii the defendant's bailiwick 
given to the undershcrifi ’s agent in 
London, is no evidence of sueli evi¬ 
dence to the defendant. Gibbon t. 

189 

in an action by A. against B. for 
suing out a second writ oHfieriJacias 
before the sherill' had made any rc^ 
lull) to the liis1« theshenii's returns 
to the first and sec<>n(l w rits, stating 
that the execution was so conducted 
at A.’s request and witli ins cuii- 
seiit, are prima facia evidence for 
U- against A. 4o support a plea of 
licence, 117 

A deed alleged in a plea to be lost 
by lime and accident, may be given 
in evidence, if having been lost at 
tiu'timeof pleading it is found before 
trial, yy^/ji/e^v. l^cacoik. 557 

7* A will of lands being lost, tbe pro¬ 
bate IS not admissible as sectindary 
evidence of its contents. Doe v, i '«/- 
ver^y 389 

S. On proof that a will of lands had 
been Jost, parol evidence of its con¬ 
tents ma^'be received from a witness 
who Juard it n‘^ad ovm’ beh/ie the 
tesiatur’s^faiuil) on the day of his 
funeral. » 3t/U n 

9. Secondaiy evidence may be given of 
a wiittcn notice of the dishonour of 
a bill of exclnuigi*, Avi<hi>nt notice to 


snry, a letter of instruetfons ad. produce it. uickland w Bev/m.', 601 
dressed to *(he (I'-fendaut by tln^ I.O. I'he sentence of the Court of 
J^iords of flic 'treasury, may be Admiralty condemning certain goods 

read iuevidcnce, without proving the as captuied from the enemy, is con- 

commtssiuii by which theywercap- clusite evidence that they were so 

• pointed. Rex Jonvs^ 131 * capiuied, *^18 

3. An adverliscmmit published in se- 11. Ifto an indictmentfornotrepaiiing 
veral daily ncvvspapeis, is not evi- a Inginvay against a parish cunM-'ting 
donee of n >tice to any indivitlual w ho of three township^, viz. A. B. and C., 

is 4iot proved to have takeii’^iii, or tliere is a plea on the part of C., 

to havQ been in the biibit of reading, that each of tlie three low^^hips hd-fj 

one of the newspapers in which it^’ iminemorially repaired its own high- 

appeared, fito/dc//v. D/'M/w/wortd,l 57 ways separately; the records of in- 

3 in an action against the sherill for diclments against the paridigeneially 
not arresting a person ortmesne pro- for not repairing highwajrs, situateia 

tessj notice of this persofi being A. aud B. witii general pleas of not 

X .1 1 
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and conviciions ihorciipon, 
are jiriwa /ac/t; evidence; to disprove 
the custom of each township to re¬ 
pair separately ; but evidence will be 
admitted that t!»osc picas of 
were pleaded by inhabitants of A* 
and B. without the pri\iiy of the 
inhubiiants of C. Hex v. 
land^ 494 

1% In debt <)n bond conditioned for 
the performance of covenants, if the 
condition is not set out in the plead¬ 
ings, the plaintilV in executing a 
M’rit of imiuiry under H and 9 W. 3. 
c. 1 1.,must prove tfiat the bond men¬ 
tioned in the suggestion and pro¬ 
duced to the jury, is that on which 
the action was brought, llud^kinson 

V. Mat'Hieuy VZl 

J3 .An act of parliauienl for regu¬ 
lating tile concerns of the poor in a 
particular parisJi, requires that cer¬ 
tain notice shall be gheii ot a vestry 
for the elt'ction of a treasurer, and 
that a treasurer shall be eieeted at a 
"Vestry held in pursuance of such 
notice.—Tosujiport an aMega'liun in 
an indictment that A was dtdj/ 
elected treasurer of tlic said parish,” 
an entry in the vestry book, staling 
that A was ek'cted treasurer at a 
re.s/r^ difl^hcidin pursuance of no/he ^ 
is suilicieat cvideuce. Ilex v, 

100 

14. Where an agreement not under 
seal is produced at the trial by onnof 
the parlies in pursuance of an under, 
taking to produce it, the opposite 
parly, to make it evidence, must 
prove it in the same manner as if it 
liad come from his own custody. 
Wdhc rstone v. Ed^in^ton^ 94 

15. Where it is material for the de¬ 

fendant to shew that ihe action was 
conunenVed earlier than it appears to 
Jiave been by the Nisi Priiis record, 
the .declaiatiou delivered by the 
plaintiff is^admissijblc evidence, i/r/r- 
ris V. Orme^ 497 n 


16. If a copy of any document which 
itself is not evidence at common law, 
be made evidence by act of parlia- 
* inent, a copy must be produced, and 
the original is not made admissible 
evidence by implication, llardon v. 
Ricketts^ 1^1 ft 

_ In an action for words of perjury, 
to show the (juo unirno, the plaintiff 
may give in evidence a bill ofiii- 
riictmerit subsequently preb'crod by 
the defendant against him, and wiii- h 
the grand jury returned 
^a/e v, Jluntphry^ 73 ^ 

18. In replevin, the declaration of the 
person under whom the defendant 
makes cognizance, are not evdence 
for the plaintiff. Hart v, Ilorn^ 93 

19. A lice»ec is priina facit; evidence, 
that when a ship left her port of 
outltf, she sailtnl upon the voyage 
insured. Marshall v. Packer^ 69 

20. On proof tliat goods which can¬ 
not be exprutod without a licence, 
where entered for exportalion at the 
custoni-liouse, \t wdll be presumed 
that there \^as a licence to export 
thciiw I an Omeron v. Doictck^ 44 

FACTOU. 

See PniNCIl’AC AND AoKiVT^ Sa'LK. 

SCTT-OfF. 

FOBKIGX ATTACHMENT. 

1. To prove that the defendant, under 
process of forci^m attachment, has 
paid a sum of money to a creditor of 
the plaintiff, the record of the canso 
in .the Mayor’s Court, with an entry 
of satisfaction, is conclusive evidence. 
Jluxhani v. Sinifh^ 19 

% The record is only priQia facie evi¬ 
dence that the debt for which the 
action was brought in the Mayor’s 
, Court, arose within the limrts of the 
city, lb, 19 

3. if a merchant abroad orders goods 
of a shop-keeper residing within the 
cjI y of liondonj to be put on board 

a ship 




» ship lying beyond the Ijmits of the 
city, and the shop.kecper sends them 
from his shop to be shipped in pur« 
suance of the order, the ppee of the 
goods may be sued for in the 
Mayors’ Court as debt arising 
within the city, ib, * 21 

FOREIGN JUDGMENT. * 

1« An action may bo maintained upon 
a foreign judgment obtained by de. 
faille which states that the defend¬ 
ant appeared by attorney ,—m ilhout 
proving that tTie attorney mentioned 
had authority to a])pear, or that the 
defendant was living within (hejii- 
risdirtion td* the foreign Court. 
Moiofij/ V. Oibbonsy 602 

FOREIGN SENTENXE. 

See Insttiianci;. 

The sentence of condemnation of a 
foreign court of#Adiniralty eannotbc 
received in evideSce, without pre¬ 
vious proof of the ^hip iiavjng been 
captured. Marshall v. Parker^ (SQ 

FRAUDS, STATUTE OF. 

Sec PunNcirAt. Axn AiiUNx, 3. 

), A memorandum of the sale of goods 

* under the 17tii section of the statute 
of framls, cannot be signed by one of 
the contractin^r parties as the autho- 
Tized agent orthe other : the agent 
must be a thjrd pciJbn.^ Wrighf 
Dunnah^ 203 

% A tenancy from year to year created 
t>y puro], is not determined by a 
parol Jicence from the landlord to tiic 
tenant to rjuit in the nucjdlc of a 
quarter^ and the tenant’s qui^ing 
the preuiiscs accordingly, Mollett 
V. Urayne^ • 97 

FREIGHT. 

See Sale. 

1* cannot be recovered \)n a 


charter-party, unless the 3tipulatg4 
voyage has been actually performed: 
and there is no implied promise to 
• pay acompen^fl/Zonforcarrying goods 
a part of the voyage, unless they are 
voluntarily accepted at*a place short 
^ of the port uf^lestination. Osgood 
\ V. Groning^ 46ll 

2. if by a bill of lading goods are 

made deliverable to A. or his assigns^ 
he or they paying freight for tha 
same, and A assigns the bill of la^ 
ding to B. and B. assigns it to 
who accepts fhe,goods under It, C. 
is liable to an action for the ft-ieght 
at the suit of the roaster of the ship. 
Cock V. Taylor^ 587 

3, A ship let to freight by the month 

in attempting to enter a blockaded 
port by order of the freighters, is 
seized, and her cargo condemned; 
but being afterwards released, takes 
in other goods and delivers them to 
the freighters, according to the char¬ 
ter-party : that there was no 

suspension of the freight during the 
detention Of the ship. Moorsom 
Greatesy Gp7 

•GAZETTE. 

See Evioence I. 

GUARANTIE. 

See Bills or Eachangf., 5. 

1. If H. by a written guarantee undcr- 
lakc to y/. to attszeer for the payment 
of goods to be sent by him to C,, 
cannot maintain mdebilatus assumpsit 
^gainst B. for the price of goods sent 
to C. accordingly, but must declare 
specially on the guaruntie. Mina 
T. Scullhorpey 21S 

2. Where by a written guarantic, A. 

becomes bound to B. forany^cbtC. ^ 
• may contract with him, not exceeding 
100/. the guarantie is not extin« 
gnished by one dealing between B. 
and Q. to that amount; but extends 
to any debt of 100/. which C. may 

after- 
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afterwards owe to B. t. cnIJing liirrij or shewing that ho had 

Wtlh, 413 any special nutliurity lor tJiat pur- 

3. A guaranticfor the payment of any , pose. Jkxamkr v. Uibaon^ 6j>a 

goods to be supplied to a third per- 3. In an action on the warranty of a 
tun to a S 4 )ecia! amount, remains Jiorse, the phiintiif is not cutUied to 

in force after goods to this amount recover for the cxpenco of kct‘piiig 

have been supplied and regularly the horse, unless, on discovertng (Ins 

paid for, until the surety gives notice iiiusouaduess, he oii'ercd to return 


that he will be no longer responsible. 
Miuoii V. Vritchurd^ 436 

HAWKER. 

Alicenced hawker w jio gives his licence 
to be used by his servant employed 
to sell goods on his account, is not 
liable on 29 ti. 3. c. 26. as foi 
to hire or lending the licence. Ilod^^ 
60ti O'. V. FioKery 2^8 

in^RALD. 

1. Windsor Herald and Blac ManiJe 
Poursuivanl at Armsn\a.y mainhiin a 
joint action for work and labour in 

. making out a pedigree, l)oth having 
been on duly when the order for it 
was given, aUhuugh bnly one of 
them was applied to by t)ie de¬ 
fendant. loicnsoid y AVi//, 190 

% In such an-action the plainlilis arc 
bound to gi\e general evidence of 
the pedigree being true, unless this 
lias been dispensed w'ith by the de¬ 
fendant. Ib* 191 

HICllWAY. 

See Evioenck, 11. ^ 

HORSE. 

]. Roarinit is not nnsoimdncss in a 
horse unless it be shewn to proceed 
from some disease or organic defect. 

. Bmsei V. Collisy o23 

2. A srrva t employed to sell a horse^ 
and receive the price, has an implied 
authority to warrant the horse to be 
sound; and iu an action upon tnc 
warranty, it is enough to prove that 
it was given by theservantj without 


him to the defendant. CuhijccU v. 
Coarcy 82 

liNDEBUTATUS ASSUMPSIT. 

See Actiou, tO. 

CuAUANIlE. 

INDICTMENT. 

iS’te Evioenck, 11. 

I. An indictment will not lie for ivonls 
spoken of a justice of the peace in 
his absence. lU x v, IVc/iJc^ 142 

I, A conspiracy to obtain money by 
proetiring from tlic l.ords of the. 
T’reasury tin? appoinlmeut of a per¬ 
son to an oihee in the customs, is a 
misdemeanor dt edmnion law. /»'e.c 
V. Pottman^ 229 

3. It is ail indielable olFence for a man 
to undress himself on the beach and 
to bathe iu iJie sea, near inhabited 
houses, from which ho may be dis- 
tinctly setMi; although these houses 
may have been recently erected, ami 
till then it may have been usual for 
im ii to bathe in great numbers at the 
place in <|uestiitii, Rex v. Crunden> 

89 

4. Jf an overseer of the poor receive 
from tlie pntitive father of a bastard 
child born within the parish, a sum 
of money evs a composition witli the 
]>aq'sh fur the inainlenaiicc of the 
child, he is liable to an indi^ctmeiit 
for frauddiently oniiitiiig to give 
credit for this sum in his accounts 
with the parish. Rex v. Mariiny 

268 

5. If banker permits a sum of mouey 

to 
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fo be lodged at his house, to be paid 
over for corruptly procuring an ap* 
poinlment nrwh r government, he may 
be indiered for a conspiracy along 
vitli those who are tp piocurc the 
appoiidnient atui to receive the 
money. Her v. U3S 

6. An indictment against a master Tor 
not providing suHicieiit ft>od and 
Austcnatu'c for a servant, ufieieby the 
servant becanu' sit U and emaciated, 
Tiuist alledge that the servant iias of 
ifNdcr jjears ami under iitc doujuiion 
and votdroul oj Ikeutadrr, l(tJ. e, 

7 . An indictment against A, 11, C, and 
J). charged, rt)at (hey coinpir(‘d (fj- 
gether to obtain, vi/. to the use of 
them the said A., H., and (v, and 
certain other persons t(i tlie jnrois 
unknown,’’ a sum of money for pro^ 
curing an appointment under govern¬ 
ment. It appeared tliat 1). although 
the money was io<4%red in his hands 
to be. paid to A. and IJ. when the 
appointment vvas*pro*ciire(I, did not 
know (iial C. was to have any part of 
it, or was at all implicated in the 
transaction, Ih'ld^ that thi*averment 
coiU'Cbning the ap|)lica(ion of the 
money was matenui, though coining 
liiuler a r/;. and that as to D. the 
conspiracy^ was not provetl us laid. 
livx\, Pullman^ 

S, There is no objection of any sort to 
trying a man, uponUncj^ndictmcnt, 
for several distinct misdemeanours of 
the same nature. lice v. Joves^ 
• 131 

9- A person indicted for a misdemea¬ 
nour or a felony, may be legally con¬ 
victed u|ion the uncorroborated evi¬ 
dence 6fau accomplice. Rex y-Jones* 

* • 132 

JO. The defendant may be found guilty 
upon a count in an information which 
charges him with having ^^composed^ 
printed, and published ’’ a libel, jf ho 
is proved tu have without 


having composed it. Rex v. 

/)H3 

l\. If the defendant is charged by a 
count ill an indictment with having 
composed, pr/'/i/cd aiul*published’^ 
a iibel, if the evidence be, that he' 
only <'oTn|.osed •iind published it, he: 
may be found guilty of the <;o^/;po,s7Wg 
and publisJdti^^ and ac(|uitted of the 
jfrinthig. Atng v. fpilliamsy 64(3 

INFORMATION. 

Sec Indictmlnt. 

• 

INSOLVENT DEBTORS ACT. 

After the 1st day of February, 1809, a 
promissory note was given for an an- 
teccnt.debt. llthf that as against 
the payee, the maker would have 
been discharged under the insolvent 
debtors act; -19 Cieo. 111. c. 115; 
bitt that ho was not, as against a j)er- 
son to whom the note was siibsc- 
qiicatly iiulorbod. Lucasv. tVinton, 

443 

INSURANCE. 

(S'ctf EvinrNCE. Fouijon Scntevce. 

1. The captops of [n-operty in a con¬ 
junct expedition by t!ie ii:ny^ and 
aimy, against a fortress on the land, 
since 4:> (L 3. c, 72. have an insurable 
interest before conUcniuation. 

////g-V. t'aughan^ 22.'> 

2. A j)(>Iiey of insii ranee on 

io the Capiaui payable out oJ the 
jreigJU is illegal and Jhe jjitmiuiu 
cannot be recovered back from the 
uhderwriters. H'lisvn v. R, A. 

Co. mi 

3. Policy al and from the hland ('f Sf. 

AUchacl's. l‘Iie ship iini\i.d thoio 
in a very' disabled and afttr 

lying at anchor above 2 i b^urs iti 
great da'igorfrom a stoim, was Ldowu 
out to sea and ’-tretktd.— livid 
that the policy on ?he homeward 
Voyage never attachuiL Par mater 
T. Cousins^ 235 

4 Policy 
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4* policy from London to a foreign 
porf, on goods as should thereafter 
be declared, each j^ackagc to pay 
atcrage, the same as if it were sep/, 
ratcly insured.” A small quantity of 
navai storejfWds afterwards mentiuoi- 
ed in the spccificat/on of interest, and 
exported in the vessel with the othel 
goods insured, without a licence, 
contrary to a proclamation authorized 
by 3.1 G. 3. c. 2. Ilcldy that the 
policy was entirely vitiated, and that 
the assured could not recover for that 
part of the good^the exportation of 
which was legal. Parkin v. Dick^ 221 

M, A voyage to a Pnissian port is not 
illegal as heing a trading with an 
enemy, although our commerce is 
entirely excluded from the ports of 
Prussia, and there be no diplomatic 
intercourse between the two coun¬ 
tries. r. Zkompson. CIO 

4* A policy of in<.urance is not vitiated 
by giving leave to the ship to pro¬ 
ceed to an^ port in a particular sea 
in which there r.re both hostile 
and neutral ports, uhless it can be 
shewn that it was intended the ship 
should in fact procee<I to one of the 
former. • /Zf, 

7. An insurance Is declared to l)c on 

** the cargo, beiftf^ 1031 hhds, tcfwc.” 
This does not amount to a warranty 
that the wine constitutes the whole 
cargo, and that no other goods shall 
be taken on board. lb. 

8 . Policy at and from Riga to tho 

United .kingdom, onship and fri'ight, 
declared to be vi of two 

other policies, which were on ship 
and freight on :i voyage from the 
United Kingdom to the ship’s port 
of discharge in the Raltic, during 
her rtay there, and from thence back 
to her port of discharge in the Unite 1 
Kingdom. The ship was seized and 
condc^^ned at Riga before she had 
di^liarged her outward cargo. Held 

hr»l policy could not be ap* 


plied to the outward freight. Z?f// 
T. Ue/iy 475 

0 . It is stipulated by a policy of insiu 
ranee from Riga to ihe United King., 
tioiii, that if tlic siiip should not 
load a cargo at Riga by any aK of 
the Russian government, thea^^urf d 
were (o receive a tolal loss,” 'rhe 
ship is seized and condnnin^d by the 
Russian govcintnent before her ou-.* 
ward cargo isdfscharued. Tins is a 
total loss wilhiu the moaning of the 
policy. ib^ 

10. A policy a# anU from a foreign 
port, utlilclle^ hen the ship h.j; jiv 
rived Oieie in gooil ph^^iral saiety, 
ablj'*Hgii, from pelpjeal cause-, •»no 
may be in gieat ddiigiji" <»f condouu 
narion, Jb. 

H. Policy at and from Sheernc^f. in 
ballast to (hurifi(c^ and bark U) a 
port in the Rntisli chaoiiei and I.ten¬ 
don ; from the date jh»ie«>i. tl I ‘he 
ship should be a’lRed a( Cf^annff^ 
and back at a port in ilie C Intn.ncl 
and Londoiv; o'» vaiuefl at 

the sum insuied, to be deeuii ci |ru 
teresf in the outward voyage, alth.j' 
in ballast.” The^hip was freignUal 
for the voyage in qiu'siion by d 
charter-party, whereby she was to 
proceed to Lharente in baliasi, urd 
there fhi* freighter w as to provnlehor 
with a full cargo of brandy. On iho 
arrival of the ship vt Cbarcnte^^c 
put uuder <yi embargo, and after 
being so «ept for six months, sin was 
seized and condemned by the French 
government. Held^ that the freight 
w'as protected by the policy while 
tho ship lay at Chnnnie before any 
goods were put on boa d, and that 
underwriters wore liable for a 
loss so jhappeniug. Mackenzie v. 
Shedden^ * 431 

12 If ii ship insured, on arriving off 
her port of destination, is prevented 
from entering if, from its being in 
the bauds of the enemy, or from 

being 
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being ordered away by tlic English 
coniniaiufer thcre^ the policy does not 
remain in force till she reaches a port 
of safety. Parkin r. Tunnoy 59 
13. (ioods insured to Ay (hat port 
being in the hands of the enemy, 
are carried to and afterwards 
to C. 'i'hinr condition being lierc 
inspected for the first time from 
the original sailing of the ship, tifoy 
are found to be almost entirely de¬ 
stroyed by sea-damage, which might 
have happened p^artly in the vpyage 
to A. or entirely in passing from A. 
iQ C. The underwriters arc not 
liable for any part of this loss, there 
being no distii^ct evidence that the 
goods were injured while they were 
protecteti by the policy. 59 

1-1. 1(1 an action on a policy from an 
Euglish to a foreign jiort, to found 
a presumption that the ship was lost 
on the voyage, it is enough to prove 
that she was no? litard of in this 
country after she sailed, w ithout call¬ 
ing W'ituesseb from*her*iiort of desti-- 
nation, to shew that, she never ar¬ 
rived there. 2^icctnluc v. Oszcitiy 85 
15. In an action on a pidicy of in¬ 
surance^, where a loss by Ihe |)crils 
of the sea is to be inferred from the 
Ihip not beuig heard of after her 
•ailing, the piaintiif must prove that 
when she left the port of outlif she 
was bound upmi^the voyage insured. 
—I’ or this purpose botuly 

mentioning the port of destination hi 
the common form, is prima J'acic evi- 
dMicc. i'oheny, IJincklcjjy 51 
16- The Royal Exchange Assurance 
Company is liable fur a total loss upon, 
a cargo of corn, where the ship fr^m 
the perils insured against, becomes 
incapable cd' pursuing the Po} age, and 
another vessel cannot be procured to 
forward the corn to its port of desti- 
natioiu tVihon v. R, E. Ass* Vo, 

6^23 

Where a abip is obliged to put 


bach, and the damage she has sus¬ 
tained is of 6uch a nature that she 
pannot pursue her voyage, and other 
ships cannot be procured to take the 
cargo, this is a total loss of ship, cargo 
and freight, however inconsiderable 
the damage sustftined may be, be.* 
^ cause the voyage in contemplation ii 
lost- Manning Y* Ncicnhaniy 6‘24 n 
18* The owner of a cargo of fiax-seed 
insured at and from America to 
Limerick,” himself residing at that 
place, on the 11th of February 1808^ 
received inforniafiftn that the ship 
with the fia\-sced on board had been 
detained at Philadelphia by the Ame¬ 
rican embargo ; but did nofr give 
notice of abandonment till the 11th 
of June following. The fiax-sced 
was intended for sowing, and might 
liavc been employed for that purpose^ 
had it arrived before the 10th of May, 
but afterwards would have been 
scarcely of any value. //e/J, that 
Iiowcver the plaintiff might have 
waited t>II tlje 10th of May before 
abandoning, the abandonment on the 
11 th of J unc was out of time. 
KrllyY. IVaUoHy 155 

19. Goods protected by a valued po¬ 
lice, being captured, arc condemned 
as lawful prize, the captors jyaytng the 
freight* The assured may neverthe¬ 
less recover as for a total Joss, itfar- 
sivall V. ParkeVy 69 

90 If a ship ihsured is merely reprem 
svnted as neutral, a sentence of a 
foreign court of admiralty, condemn¬ 
ing her for a violation of the laws of 
neutrality, is not evidence to falsify 
the represenlatioiu Von Xungeln v, 
Du lioisy 151 

21- A representation made to any un¬ 
derwriter except the first on po- 
^icy, to be considered as made 

to sub4ttueat underwriters. Belt t. 
Parsf^irsy 543 

29. The master of a .merchantman 
while taking in his loading at a fo¬ 
reign 
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roign port, is orrP'rcd by flu'c^pfiiin 
of a Kiiig’s ship io go out tu soa to 
examine a sfningo sail disrovrred in 
the oHiiig, bearing enemy’s colours; 
Without rcmoUfttniting, ainl without 
any force or threats being tunployed 
to iuliuence his determination, he 
obeys ; and luuiin^ (he strange sail^ 
to be a nentra), lur returns to port, 
Jleid^ that this was an iinevensed 
deviation, whicfi vacated a policy or 
goods on board the merchaiUnuin. 
Phelps V. Auldjo^ 

23. The assured on a policy at and 
from Riga, are ui ])osscssion of a 
letter from their correspoiui'Mit there, 
stating that an order for send I n:? ilio 
papers of all ships ai riving ul fhat 
port to Petersburgh had produced a 
great sensation, inlinutiug that (he 
papers of the. shin insured had bt en 
sent to Petersbiirgh arcordin^ly, and 
expressed cotisideraI)le apprelicnsiotis 
for her safety. TJiis ltdter is not 
communicated to the underwriters ; 
but the broker inf(»nns them of the 
fact of the ship’s ])aptjrs bv iiig sent 
to l^ctersburgh. llcld^ that liu* [) 0 - 
liey was not vitiated on the ground 
of concealment by thencn-co-nimini- 
cation of the letter. Hell v, Ueil^ 

2t. When a ship insured is capturedin 
a voyage to an enemy’s eountiw, 
and the British liceneo iegali/ang rhe 
voyage is lost, to shew that slie lutd 
such a licence, itis necessary to prove 
the loss of the paper iiurportiug to 
be a Jiceiicc put on board the ship, 
and to produce examined copies of 
Ihc order in council for granting the 
licenci', and of the copy of the li¬ 
cence preserved in the secretary of 
state’s otHcc. Hip'e v. Palsgrave^ (>U5 

25. If iU a policy of insurance “at and 
from Surinam, and all or any of the 
West India Islands to Loinltfe,” the 
ship is warranted to sail on or hejore 
the of issulhcientcoiu. 


pbiMCC wiJh the warrnnf V if .‘-he .^nll 
on or liclore that day fr4eu lieriiu ii 
port of loading on flu- homeward 
voyage, altiiougli she nrfeM'’iids 
touch at on(‘ of the West India 
ibiands to join convoy. IVri^ht v, 
Shifner^ 247 

26. -A warranty in a policy of in- 

' surnnee against c./yV/o e/o pri/7 (hu's 
not f)rotect tin* luulei Writi-rs f:o(n a 
Ions happenittg by ea|)tisre in a place 
which is not within (he fimits . f iny 
ptH'(, althougli it may be within tih; 
jicLullinds at the mouili of arl\cr. 
Tiuui'fore where a slii[) insiired from 
PoUcrihim (o and “ war- 

r inU'd free f;o:ii (ajiiurcin poif/' 
was captured while J) mg at anchor 
ne.ir ilhorec in (he Ui^er l/a'c.v, the 
nnderwriteis were held liable. tiV//- 
iUii l^aav^ 41 

27- If by a policy of insurance (heslop 
is w.irraufi'd ‘-Iree of eajiruri-and 
seizure in her port or p4>r(s of ilis- 
cliarge, ” and she is taken in an oja'ii 
river not within the binits of any re“ 
gular port, waiting for an o]>j)( 0 (u- 
iiity there to lii^eharge her cargo in 
a clandestine manner, the )>lace w liere 
site is (aken is to be coiusiden ii her 
port of discharge within the u ’anmg 
of the [Uiliey, and (he underwiiteis, 
are not liable for the loss, Jarman 
V. f .W/jc, 013 

28. Svmbhy tliat if a declaradon on a 

policy oi insurance lay the loss 
tin: perils ej tiw the plaintiii may 
recover u[ioii proof that the ship was 
W'rt;eked, altlnjugh tins D)ay have 
been oee.isioned by the burrufrjij of 
theniiistor of mariners. Ila^tnanv^ 
Parish^ 149 

29. count on a policy of insurance 
laying the loss by captiu e, is sustained 
by evideoLe, that the ship was cap¬ 
tured by a priva(eer, aI(hou4fh this 
liapj)oned from a collusion between 
the master of thesfiij) and ttie com¬ 
mander of the privateer, and (he 

pialuudT 
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plamtifi' might have rocovorcd under 
a count ia)ing tlic loss by the/>«/■- 
ratv^ of the master. Arcangelo'^. 
1 h'Jti/pson^ 620 

30. 'Fo prove a warranty, tliataship 
insured was of a particular nation, it is 
pr/mu jacie evidence, that she carried 
llie t!ag of that nation at times when 
she was free from all danger of cap-j 

and tliat the captain addressed 
himself to the consul of that nation 
in a foreign port, Jb. 

31. 'I'he production of a letter dated 

ahioad, and addressed to J. S< in 
JMigland, with the Englisli ship let¬ 
ter post-mark upon it, which directed 
a policy to be tdlecled, is sullicieiU 
to prove tiurt J. S. was the jiersou 
resitiing iii (jlreal liritain, wdio re- 
cei\ ed the order for and elfocted such 
policy.” id. 

IXSIJUANCE lUlOKER. 

See I, % Pui\eie\L ano 

Aoknt^ Set Ocr. 

« 

INTEIlliST. 

See Bankcu^, 2. 

1. Tn an action for money had anil 
received to iccover a '^iim jtaid by a 
thin^ peison into the defendant’s 

for the plaintili’s nse, the 

* plaiiitiii is not entiiled to interest. 
iJc Uentaics v. Fuller^ 462 

The rule upon this subject \n be 
lliVcUland v. fioxcerbank., I Ctwipb. 
5U. conUrincd by tht!*C*^urt ofK. B. 

lb. 

2. In the Exchetpier Chamber, interest 
•nviil be allowed in an action for not 

giving a bill of excJiange in payment 
of goods sold from the time when 
the bill, if given, would have bccoiiic 
due.» ijtxher V. Jones^ 428 « 

3. When ^juds are sold to be paid for 
by a bill of exchange, and the pur¬ 
chaser neglects to give the bill, the 
vendor is intitled to interest from the 
time the bill, if given, would hftve 


become due. Porter v. Palsgrare, 

472 

4. —Whether the defendant has or haa 

^ not accepted the goods. Boj/ce v- 

Warbinton^ 480 

5. Hut whcrcthcrc wasiio Agreement to 

give a bill, interest ought not to bo 
allowed in an'Action for goods sold 
and delivered, to be paid for at a 
certain day. Gordon v. 429 fi 

LANDLORD AND TENANT. 

iSVe EjrcTMCNT. Fu auos, Statutk 
oi \ Notice jo Qcit. Trees, 
Use ano Occur.'fnoN. 

LEASE- 

If an inslrumcnt professing to bean 
agreement for a lease, when taken 
altogether, appears intended to 
transfer possession and a present in¬ 
terest in (he premises to the tenant, 
it will be treated as a lease,'although 
It contain a stipulation for sufasc- 
ijiiently executing a lease under seal. 
Poole V. JJenil^y 286 

LIBEL. 

See Indutment, 10, 12. 

1. It is libfillous to publish the pro* 

linuuary examinations idkeu ex parte 
before a magistrate previous to com¬ 
mitting a man for trial or holding 
Jtim to bail for an oirence with which 
he is charged; the tendency of such a 
^niblicaiiou being to prejudice the 
minds of jurymen against the accused, 
and to deprive him of a fair trial. 
itc.T V. Fisher, 563 

2. •It is not libellous for a writer who 
allows the Sovereign to be solicitous 
for the welfare of his subjects, and 
who has no intention of calumniating 
him or of bringing his personal go¬ 
vernment into public odium? to ex* * 

• press regret that he has taken an er¬ 
roneous view of any question of fo¬ 
reign or domestic policy. Rex v. 
Lambert y . 398 

3. On 
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3- On the trial of an information fora 
libel III a newspaper,the defendant had 
a right to have rtad in evidence any 
extract from the same paper coiu 
nccted with the subject of the passage 
charged as libellous, atthbugh dis. 
jointed from It extraneous matter 
and printed in a ditl’erent character. 
Rex V. Lambert^ 398 

4* It is not a bar to an action for a 
libel, that the plainlid' has been iu 
the habit oflibclling the defendant. 
Rifinerly v. Tipper^ 7t> 

5.la an action fura^Ibel, the plahitiU* 
cannot give in evidence other libels, 
published concerning him by the de¬ 
fendant, unless they directly refer to 
the libel set out in the declaration. 
Finnert^ v. Tipper^ 7^ 

C. In an action for a libel, the defend¬ 
ant, under the general issue, may 
prove, in mitigation of damages, that 
before and at the time of the publi¬ 
cation of the libel, tile plaintid was 
generally suspected to be guilty of 
the crime thereby imputed to him, 
and that on account of this suspicion, 
his relations and acquaintance had 
ceased to associate with Inni. Earl 
iif Leicester V. fVuUer^ 251 

7* Q. Whether action will lie fur de¬ 
stroying a libellous picture? J)u 
Bost V. Beresfordy 5J X 

LICENCE. 

See Altcx Enemy. Evioence, 10, 
20. Insvranve, 24. 

LIEN. 

1. amcrchant, at dilTercnt times, 
employs C, an insurance broker, to 
ctTcct policies of insurance for him : 

' C., witfiuut concutrence, em¬ 
ploys another insurance broker, 
to ^eflect these policies, informing 
him that they were for a corres. 
pondent in the country: U gets the 
policies effected in name, and 
- delivers them all, except one, to (J : 

12 


C- becomes bankrupt, without hafj; 
ing paid B, any part of the pre¬ 
miums, and being indebted to his 
* estate beyond the dmount.-— 

that U, had not a lien on the policy 
he detained for the general balance 
due to him from 6\, and tliat A* 

^ ^ould maintain trover for this policy 
against I?., after tendering him the 
prciviumsmid commission due in re¬ 
spect of it aloue. Snooh V- DavuU 
vo/i, 21S 

2. if an dgeiit, employed to effect an 

insurance on goods represents him¬ 
self as the owner of the goods to 
another person whom he employs to 
efJ'ect (lie policy, the Matter has not 
a general lien on the policy for the 
balance due to him from the agent. 
London V, Blanchard^ 597 

3. The master of a ship has a Hen on 
the luggage of a passenger for his 
l^assa^ji money. IVolJ v. Summers^ 

. ‘ 031 

LIMITATIONS, STATUTE 

OF. 

1. If a cause of action arising from the 
breach of a contraetto do an act at 
a specific time, is once barred by the 
statute of limitations, a subsequent 
acknowledgment by the party, that ' 
he broke the contract, will not take 
the caic out of the statute. Bopdell 
T. Drummond^ ^ ' IGO 

LOi^DON DOCKS. 

, See Ship, 1, 2, 3. 

LOST BILL. 

See Bills of ExcRanoe, 1, 2. 

MALICIOUS ARREST.' 

*An action cannot be maintained for a 
malicious arrest by A* against B* if 
A, owed B, the sura for which he 
was held to bail, although B* was 
indebYcd to A. to a larger amount. 
Brawn r. Figeon^ 594 

MALT* 
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ilALXCIOUS PROSECUTION. 

See Vaiuavcf, l. 

MARKET OVERT, 

See Sai^e, 3, 

MISDEMEANOR. 

Sec Indictment. 

MISNOMER, 

See Bail Bond, 51. 

I 

]^IONEY HAD avd RECEIVED. 

See AssirMi*<»ir Impliid, 1. 

1. A* residing at X. cinploys 0. re¬ 
siding at Y. to procure payment of 
a bill there, and to remit the produce 
direct to him at X.— li, receives 
payment of the bill, but remits the 
pioduce to a third person at"Z. for 
ui.’s use, whereby the whole get* into 
the bands of yf.’s cretlitors. A cannot 
maintain aiiactioivfor|noney hadand 
Teceived against B. to lecover the 
amount of the sum received in pay¬ 
ment of the bill. Duncau v. Skip 
wiihf 68 

9. If gdods arc delivered gcncrically of 
«tiiesort ordered, thepnee cannot be 
recovered backiuanactionfoi money 
had and received as upon a failure of 
considi^'ation, jjowever bad their 
quality may be, and ^though they 
arc quite unfit for use* •t'oriune v. 
JAnghm^ 416 

* NEUTRAL. 

See Action, 3. 

JfOTICE OF ACTION. ^ 

A Botice to magistrates undbr 94 G. 3. 
C. 44- Bfefcd not specify fAe/omo/ 
acHein to Im brought. It is sutfieient 
if It states the writ or procc^, and' 
the taute of action* Sabin t. 
Burgh^ 19^ 

Vor.. 11. 


NOTICE TO PRODUCE. 

See Eviokncf, 9, 14. 

NOTICE TO KiVn. 

See EjrcTMPNT. 

3. If a tenant frenn year to year htiW 
I * from Old Michmdmd^^ a notice toquit 

generallj, is £[oo(l 
Doer^rtncCy 257 

% If an ejeclmenf by a corporation 
against a tenant trom year toyear, d 
notice to quit given by a person acting 
as steward of tile corporation, is 
sufficient, without evidence that he 
had an aiitliority under seal from the 
corporation fur this purpose. lioe v. 
Piet tc, 99 

3. If premises are taken for twelvC: 

months certain, and six months* no¬ 
tice to quit afterwaids/* the tenancy 
may be determined by a six months* 
notice to quit e\pnirtg at the end of 
tlie first year. Thomption'*, Mader- 
ley, 573 

4. Where*rent is usually paid at a 
banker's, li the banker, without any 
special authority, leccWos fTOtrfccru- 
ing after thcdjvpiration of a nOiice to 
quit, the notice toquitis nut therle^y 
waived. Doe v. ilahert^ 389 

5. Premises are let from year to year, up^ 

oil an agreement, that cither party 
may dcteinune the teuancy# by a 
(lAurtcr^b. notice. This notice must 
expire at that period of the year whea 
the tenancy commenepd. Doe rf 
Pitcher V. Donovan^ 78 

6. A notice vtas given on the 22d of 
Match, by a landlord to his tenant t^ 
quit at the cxpirJttion'^of the current 
yean A declaration hi e|cctmcfityay- 
ing the demise on the isf of November, 
was on the 3 6th of January Aittow« 

•ing served dnbn the tertahf, w?i|i at i 
the time made rid ofejectloh'i^ ^he 
notice to quit, Tbiit alfid he shd^id g'0 ^ 
out as soon as he oquld fit 
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that the tenancy commenced at Mi¬ 
chaelmas and WiiS detennined hcrorc 
the day of the demise. Doe d Itaker^ 
V, fVoombevcllj 559 

7. A notice to quit is not of itself 
facie evidence of the period of the 
year when the teiiirucy coimxicnccd. 
Doe V. Calvert^ 

8. But if a notice to quit is served per¬ 

sonally on the tenant in possession,^ 
and he makes no objection to it, this 
is priina facie evidence to be left to 
the Jury, that the tenancy €o?nmunc- 
cd at the season”of the }car when 
the notice to quit expired. Thonias 
V 2'homus^^ 6 47 

NOTICE OF TRIAL. 

^ See Pkactke, 5- 

O. P. 

See Tnr. trai:. 

PARISH. 

See Venup, ,, 

1. The parishes of A, and of IL bcingf 

united by act of parliament fur the 
maintenance of their poor, hut for 
iiq other purpose;—it is a fatal mis¬ 
description in ejectment to state 
premises which arc actually within 
the parish of A. as situate in the 
united parishes of A. and B. Good- 
title V. Lammiman^ 274 

2. In ive^^Tihs quare clausum frcgit^whi'VQ 

the locus in quo is slated to ho in the 
parish of J* it is enough if has 
a church and overseers of its own, 
and is reputed a parish, although 
perhaps strictly speaking it may be 
only a hamlet, 5 n 

PARTICULAR OF DEMAND* 
Ace Pkactice 3.' ** 

PARTNERS. 

See Bills of Exchange. 

f 

LA father established in business, on his 

* \ w 


son’s coming of age, tells him he 
shall have ii share in it, and lioUls 
him out to tlio world as his eo-part- 
ncr : The son acts as such for several 
years; but (here is never any thing 
settled as to the particular share 
which he shall have.— Under these 

, circumstances, the law will consider 
that (here was aparluershipbetween 
the parlies themselves, as well as with 
respccl to sslraugers: but uof that 
the sou is entitled to a moiety oi lh<* 
profits; and it ^^ill be referred to a 
jury to say, to wind share he is rca- 
sonabl} entitled. Peacock v. Pea^ 
cocky 45 

2. A merchant carrjing'on trade on his 
o;\ n separatcaceouut, iulroduces into 
his firm tJio name of a clerk who has 
no parlicipation in profits or loss, 
butrontimies to rcceivcafixedsalary- 
Ife/d then in an action on a bill of 
cxcb-'ingc payable to the order of this 
Jiniiy the clerks in'nst be joined as a 
plaiulill'. Gidilon v. Robson^ 302 

3. If one of sev ei al partners promises in¬ 
dividually to pay a debt, he will not 
be allowed to shew that it was due 
jointly from himself and his co-part¬ 
ners. Murraj/ v, Somerville , 99 n 

4. If A. and B. are in partnership, and 

(k owes them a vsum of money oif 
the partnership account, a receipt 
for this given by A. upon Kctling oflt" 
a private debt dmi from himself to 
C. xvil! be to an action by A. 

and B, against CJ., for the debt due 
to the partnership; but, if after a 

' di.ssolution of partnership between A* 
and B., and ^ notice ta theGazotte 
that all debts.due tp the partnership 
shall be paid to B. A. collufiively 
gi^os C. a receipt for the debt ^ dated 
anterior the dissolution of the 
partnership, the receipt is void, and 
an action may still be maintained 
against C. for ^ the debt, in the 
names of A* and B. IleruJerson v. 
IVirdy 5fil 

6. If 
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fi. Tf aftei d (lIssoluMon of pirtnor'']up, 
aiui notice ot tins pnbli^liid iii the 
i^onJoii (fd/vtto, and scat roa.al to 
tilt ctistOTiKis of the liousfj one of tlie 
]nitiuis ( in ICS on (lit bustiuss under 
file old him, diul diaus and accepts 
bills m that tum, the other partiurs 
are not bo'ind ti> apjily foi an in|unc- 
tion a pinst his dooi^ so, and die not 
)nb!e upon such bilN to a pirhon 
ipiirinl of the dissolution of part- 
lurshij). 017 

0. ihiieiS ina^niMiicntbtlwttitA. ii. 
and ( , the jiropiatois of a static 
(Odch, wlio divide the iicial piohts 
ot tin roncun, thattluy shall each 
work th< c< uh isti^e wdh horses, 
llKir scpMalt propiii}, and inanu 
tuiin d at flu ir scpaiate 

ovpoiKc -Held at \ 1' that H. and 
C, Vrhcrcjjmti^ Ihbh a'- co-putners 
snth A- toi tru prueofhi} tunuslud 
at V’s rtquLbtfor,th( uscot thclforses 
whuh whife his st^jiriti property, 
bat wtic kept by Juin loi (hep iipost 
of woiknig tile Coicli the sta^e ailot- 
<td tohini uiidei the i^ucincnt. Bar~ 
ion T. llamsouj 1)7 Over lulcd by 
the court ot C. svho giantcd a 
uew tilth '‘I 1 aunt. 49 

TATLMh 

itcTiMi* » 

PAYMENT OK INTO 

COURT. * 

la indilntatn<i asMi?np<tit for goods sold^ 
payment of money into couit after a 
particular fi4ating that the action is 
brotight for the price of aiertani 
lot of goods sold to the dcftndaiv^ on 
such n day by A. Ik thcpIaintitlN 
broket, d(n*s not admit tlfat the goods 
purchased by the defendant of A. B. 
on the day sprcificd, Mcie the pro¬ 
perty of the plamtiih Blackbutn 
y. Scholc'*^ ,311 

In an action of covenant, if money be 


paid info court on any one of Iho 
brtaclU', U is unnccissary to piovc 
•the deed. Raudall v. Lynchf 3j6 

mXALTICSt 

, Apriu viiTtsijtp, IIawkfr, 

Ustuv. 

PERJURY. 

1 If a count in an indicfmont for perjury 
uiuUtfdke tostto^t continuinisly the 
Auhstame ande(/t€t of wlia? ilu difiii- 
dant swore ulioii esanuned as a wit¬ 
ness; it IS necessary, m support of 
this count, to piove, that itiinZi- 
^tanu^aud cffict ho swoie the wliolo 
of til if w huh IS thus sot out as liis 
(vuhMict, although the count c(>n<* 
tain> Si feral distinct assignments of 
pu]ui^. Jiicy.Letfe^ Jd4 

2. In an nulictiient foi perpiry before 
a sdoct cominitite of ih house of 
Coininoii 5 it was avcired, that an 
(h {t.oi/w I'^du Id for a boiough 
TJntui of (ucrtaifi piaept of ih hfi(k 
shcriD ojtht iountj^byhim dulytsautd 
io ifu badt'ff of the sai^l boioa^h of 
N V” III id, that tins was rtot 
a dt (uptionof the precept, and that 
alfliini;h the boiough was tlurem 
dilhi ntl> dinominated, the fail«Ttce 
was iniiiia ciiih i?tr v. Leefc I3i) 

3. Hut tin indictment having stated that 

“y/. B and 6. D wcreicurneil 
to sene as burgessis for the said bo- 
rougli of A. J//* this was considerd 
t\ descnpti >n of the indenture of re¬ 
turn, and (be borough being tlureiii 
styled the borough old/. theYduduce 
W.IS held fatal, 141 

4. Jn an iiuluttnciit for purjury lu an 

^ aiisw ei to a lull in Chance , uie J3ill 

was staled to have been filed by A. 
against B. (the now dcfiuidaiU) anti 
anolhc} . In lact it' was hh dagainst 
B. C . and D , but thcpcrjui} was as¬ 
signed on a part oi the aiiswct which 

V y 2 was 
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ma^cflal betv^'ccn A. and J3 — 
This held riot to be a fatal vari¬ 
ance. », ^ Ib*i 

b> On an indictment for perjury in an 
anMver to 'a bill in Chancery U suf- 
I’uaent ovidonce of the defon'hmt 
having sworn to the trntli 
answer, to prove his signature to it, 
anti the signature of the Master in 
Chaiicery before w hom il purports to 
be sworn. Rex. v. BensoHy^ 608 

PHYSICIAN. 

*. 

If a medical practitioner passes himself 
oiT as a physician, although he has 
no deploma, and no right to assume 
that character, he cannot inaialain an 
action for his fees. lApscombe v. 
llolmas* 4*4 4 

PLEADING. 

Scs Bills of Exchangi: 10. Cua- 
RANTifi. Insurance, *i8, 29. Mo- 

JfEV UAD AND UECEIVLO, I. 

1. To trespass for brcahingaiiA entering 
a house and staying therein tiirec 
W'eelvS, the defendant pleads a jnstiil- 
cation as to breaking and entering aiul 
fitayiiig in thehouse24 Iu>urs, The 
ph'U covers the wdiolc declaration. 
Monprivait SviUh. 176 

% Q. Jftotrespassfordestroyingapie- 
turc, the defendant may plead, that 
it was a scandalous libel upon iudi- 
■viduals, and that being publicly 
exhibited, he, cut it to pieces by way 
of abating a nuisance^ Du Host v, 
Beresford^ ’ ^11 

3. A writ direct^ generally to the 

sheriff of a county, may bo describ¬ 
ed in pleading as directed to the indi« 
Tidual by name, who was in factsheriir 
of th’e county whep the writ issued, 
Batchelor v. Salmofty 52^ 

4. An action brought to recover a par¬ 
ticular sum of money, oiay be de¬ 
scribed in pleading as an action.for 

the recovering of the said surti of'; 


money”, although in form it was 
an action of trover^ 52(i- 

6. Jf to tre.^pa-^s by a tenant against a 
iaudiord for iuidin'; liiin otUof pos. 
session, the defendant pleads a fact 
liy which the lease was forfeited, and 
the plainfili’rrpliej generally de nfju~ 

i ria; when the fact Is proved by 
which the Iciec was forfeitcti, the 
pl»iin(iir cannot give in evidciico a 
waiver of the forfeiture; fjMt he 
ought to have replied this specially 
in avoidance of the,plea, Warvaly. 
Clare. 029 

roLicv. 

A 

See Insurance, 
PilACTlCE, 

1, When there arc several counsel on 

tlie same side, and a junior has begun 
to o*'taminc a witness, the leader may 
interpose, takevthe witness info his 
own and tinish the examina¬ 

tion. iJut filter one counsel has 
b.''uught his examination to a close, 
a question cannot regularly be put to 
the wllnesa by anothcrcouuscl on the 
same side. Doe. v. Roe. « 280 

2. Counsel, although retained for the 

phiinfiu’, cannot withdraw (heiceoid 
til! a biief is dtlivcrcd. Abilbol v, 
BenedittOy 487 

3. Where an action is ITrought to re¬ 
cover the ^b'dTincc of an account, a 
peuficuiar of the plaintiff's demand 

^ delivered under a judge's order ought 
to give the defendant credit for p^ty- 
ments admitted tohave.Wea made by 
him, and to^tatellio exactsum which^ 
tiy' plairitilf goes for, Adlington n ^ 
Appleton. * 420 

4, la an ac^on by the Assignees of a 
bankrupt, the notice under 49 G* 3. 
c« 121, s. JO. that the defendant 
means to dispute the validity of the 
commission, is npt to be cousidered 
a$ part of the defeudaurs regular 

eTidoqca 
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evidence in the cause, but may be 
jproved at the beginning of tlie triul, 
and immediately puts the plaintiils 
npon strict proofs of the trading, pe¬ 
titioning, creditor’s debt, and act of 
bankruptcy. Dedianm v. Lanc^ 3*24 

5. Noticeof trial may be given inK. IJ. 

for the adjournment day in Luiulon^ 
and it is sniiicient to give such no¬ 
tice 8 days in country causes and 
4 days in town causes.^ before the 
first sittings after term. R. G. 

-K. 1811. xii. 

6, liiile for siiccfdl JtiJ'ij in Midtllesev 
and London must be served day pre¬ 
ceding adjonrinnerit day, and cause 
thcMi maiked as special jury in mar¬ 
shal’s book. A’. G, IL 1804-— Aii, 

ntEMlUMS OF INSURANCE. 

Hce Lnsuuanci: 2. 

PRINCIPAL AND AGEOT. 

Sec House, 2. 2. Si-t-off. 

]. Where a brokef is.^aufjiorized by 
one. man io sell gooils, and to buy 
such goods f(jr anotlier, an entry in 
)iis books of a salit (jf these goods 
from tlje one to the other, signed by 
him, *is in general a binding contract 
* betvvec!i the parties. The boui^hf and 
so/d noie^ whicli is acoj)y of tiusoiu 
try, is not sent to the parties for their 
approbation, Itv*- inform them of 
the terms of the contjjict. Herman 
V. Kcide. • 337 

% But if goods in the city^ of Jiondon 
are sold by a broker, to he paid 
hill of excknti^e^ the vendor has a 
right, withffi a reasonable time, if he 
is not satislied with tlic sufficiency of 
the purchaser, to annul the contact. 
The vendor, however, lyust iiitimate 
his dissent as soon he has had an 
opportunity to inquire into the soU 
Ycncy of the purchaser.—Five days 
, considered too long a period for tliis 
purpose. Hodgson r, JJavicoj 530 


C. Tlie authority of the broker may^bc 
countermanded at any thne befur^ii^ 
mcinoraiulum of the contract of salo 
?f) written ami sigaefi by hnn, pur-, 
suant to the Statute of Fraudii, aU 
though he has previously eiuorod into 
a v^bal agrtvm^vt to sell the goods, 
^Fu lK er V, liob/nso?!^ 329 n 

* 4- Ifa'h hisura\!Cv’ broker keeps a policy 
he Iris eliVeted iu hist hattds, he is 
hound to ii<e reasonable dirigence to 
procure the undv*rwuteta to settle 
and pay any lo^s ti.at may hapj)eu 
upon it. diousJf\‘ld v. tVc.vz^'c//, 

545 

5. If an insurance broker living at a 
distance froru his principal, upon a 
loss haiiiutning, gives him credit ia 

account for the inoncv due from the 

* 

underwriters, hccaiuiot a considera¬ 
ble lime after make a dciaaiul upon 
him for the amount of the simissub¬ 
scribed by several of the uiuicrwriters 
who have become insolvent without 
jiiiying, Jamesfon v. Sicaimfone^ 546n 

d. If goodji arc sold by a broker wilh- 
oui dhclosidg !iis principal, the pur- 
ci>aser is JnslineJ iu paying him iu a 
diilei'etit nninrcr from that sti]>ulated 
for by 'lernjs of tluicontrack-— 
yi///t r,^v!u r;' Hie principal isdiadoseJ 
at \hc time of sale, lllaekbifrn 
>S’r//-/ev, 343 

7. The circumstance of jiersons selling 

ds being lU'scribcd in llie cafa- 
iogiic of sale unsworn brokers^ is not 
sufficient notice to the purchaser that 
tht y are only agents, to prevent hiux 
^rom dealing with them as principals. 

. Ibm 

8. Although a factor sell goods as a 
principal, yet, if before tlioy arc all 
dcliTcred, and beforcany part of thont 
is paid for, the purchaser is informed , 

^ that they belonged to a tlurd per¬ 
son ; iu au action by the latter for tha 
price of them, the purchaser cannot 
sot off a debt due to him from the 
factor. Moare v, OemeMsony 22 
Y y 3 ' mo- . 
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PROCLAMATTONS. 

A Judj^c at Nisi Prius will not take ju¬ 
dicial notice of the king’s prot latna- 
tious* t^on Omcron V, Dou'icft'y 41 

fiioaUssoiiy notes. 

Sec Bilw of Kxcha^zgf and P| 
MiSijORY Notes. 

PROPERTY TAX. 

Use and Occupation. 

PRO'PEST. 

See BiLLs of ExciiANaEj ‘28, 32. 

publican. 

An agreement between a brewer and a 
publican, that the publican shall laKi; 
all his beer of tiie brewer, cannot bo 
enforced, unless the brewer su])plv 
the publican tvithgood beer, such as 
ought to aiTo satisfaction to his cm:;. 
tomers. Jlokomew Ifric^on^ 3U\ 

2 .' In an action on this agreemepL the 
quality of the beer Ciiunot be [)ro\e(l 
by shew'ing what sort of a conini!)- 
dity the brewer furnished lo olher 
publicaus during the saiiic period. 

Ib. 

RECEIPT. 

I 

See Partners, 4. Stamp. 

RE-EXCITANGE. 

1. Bills of exchange upon Lisbon 
were indorsed by yi. Iq/?. in this^ 
country, and aftl^rwards by f?. to 
G. a merchant at Lisbon. When 
the hills became due, Lisbon was in 
the hands of the French and they 
were dishonoured. 6'. rc-drevr upon 
li* in *i.(OiuIon, but did not 
Jionour the re-drafts. It did nut 
ap])ear clearly whether at that* time 
there WAS an established course of 
exchange between Lisbon and J^oa* 


don* In an action by R. against^, 
upon the bills, the plaintiff’s claim to 
re-exebauge was disallowed by the 
jury, and the court ufterwards re., 
fused to set aside the verdict upon 
that ground, Vc 'Jaatet v. Barings 

65 

f2. The acceptor of a foreign bill of 
•oxcliange is not liable for re-cx- 
cbaiige, nor fur more than the priiu 
cipal sum, together with interest ac- 
coiding to the legal rate ot lulei'st 
where the bill is payable. HooLsej/ 
V* CtUi'^fordj 445 

REGISTER. 
bcc Siiii, 6, *7, 8. 

REPRESENTATION. 

Sec Dix.mn’L'E Rlphlskntation. 

ix,'.LUA,\CE, 20, 21. 

r 

% 

SALE. 

Sec CAIlUlKli,* PllIXCTPAE ANO 
A i; 1 N V. 

. If thi»rc be a contract for tlic sale 
of goods by a paiticular ship on r/r- 
rivnJ^ I his means on I he arrivUI of 
the goods which the sbij) is exjiccted 
lo bring, and if the ship airives 
cmjUy , without any default on tiu; 
part of the vendor,/ic is not liable 
to the purcliasq'jor the noiudolivery 
of the goods.* i>otj(ly\ StJJldn^ 326 
llaicvn V. llinnbla^ 327 n 

sold to /L all the hemp thai, 
might be shipped on board certain 
vessels at Riga not exceeding 300 
tons, by G. the agent of the con¬ 
cern. G. shipped on board of these 
vessels only ^1 tons of hemp oii'ac- 
^ count of y/., but upward/ of 300 
tons on account of other persons. 
Held, that the contract must bccon- 
ilncd to such hemp as C. should ship 
as ageut to .df., and that A» ^^as not 

ausw cr- 
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answerable to J?. for more than the 
71. tons,//fij/remi V* Scougall^ 56 

3. The owner of goods sends them to 

a wharf in the Borough of South- 
v^arkj where goods of the same sort 
are usually sold; The wharfinger, 
without any authority, sells them to 
a io/ia^fiepurchaser, who duly pays 
for them—This is not a sale in y/io/*-' 
ket overt to change the property,,and 
trover lies for the goods at the suit 
of the owner against the purchaser, 
Wilkinson v. 335 

4 . Ciuods sold r(‘tiiain at the rislc of llic 

seller while any thing is to bo done 
to them by liim to ascertain the 
amount of Ahc price. Therefore 
where 289 bales of skins, (stated in 
the contract to contain 5 doxcii in 
each bale) were sold at 57s. 6d. a 
dozen, and it was the duty of the 
seller to count over the skins to sec 
how many each bale actually con¬ 
tained ; but any enumeration 

tools place, the whole werecouMinu-d 
by fire ;—held, than,aii action could 
not be maintained against the pur. 
ciiascr for tlic value of the skin'', and 
that the loss fell entirely ujiou the 
seller, Zagur^y, Fnrncll^ 210 

5. A wareiioiiscuiau wiio, on receiving 
* au order from the staler of malt to 

hold it on acromit ot the piircluter, 
gives awritten ucknowledgctmint tiiat 
he so holds i\, cannot set up as a 
defence for not dclufcr'ring it to the 
purchaser, that by the linage of trade 
the property in sold is not 

•transferred till it is a#d 

that before the malt in question was 
rc-rneasuml, thescllcr became bank¬ 
rupt. Stonardy^ Dunkiu^ 311 
fj. Jf it is stated gi'oerally In a l^iight 
and sold note that tlig goods an; to 
be paid evidence cannot 

be received to shew, that5^5/Y/is 
meant an approved full: and semble 
that an approved bill is a bill to 


which tbcrc-is no reasonable objec¬ 
tion, and that ought to be approved. 

532 

SEAMEN’S wages. 

1. In an action for seamen’s wages the 
plalntilf may ivider 2. G. 2. c. 30^ 

* gifc evidence of the contents of the 
ship’s .articles, without having served 
a notice to produce them, liowman 
V. Manztlman^ 315 

2. A seaman at monthly wages, who is 
impressed or enters from a merchant 
ship into the royal navy during n 
voyage, is not entitled to wages to 
iho time of his quilting the ship, mu 
less the voyage be completed, jnoTiy 

320 n 

3. Tn the course of a voyage some of 

the seamen desert, and the captain 
not being able to find others to sup- 
])!y their place, promises i,jj^divida 
the wages which would have become 
due to them among the remainder of 
the crew. This promise is void for 
want (/ consideration. Stdk v, My» 
rick^ * 317 

Where it is provided by a ship’s ar.. 
tides that^ny of the crew who shall 
absent themselves from the ship witiu 
out leave shall forfeit their wages, if, 

- after one of the crew has so absented 
h jmself, the master receives him back 
.igaiii and allows him to work Jikoihe 
,Olliers, the forfeiture is waived, and 
the wages arc recoverable. Miller 
V. hranty 690 

t 

- gET OFF. 8. 

See PiuNciPAL and Agent, S. 

In an action for premiums Iiy an under- 
writer against an insurance broker, a 
lu s may be set oil that has happened^ 
u[ o I a (jolicy subscribed by rtie plain- 
till to Ihedcfcndant, which the InttfC 
effected with add credne commission, 
WiL/thtlt V* RoberUy 586 

V y 4 . SHEIllFF 
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i. a. 

See Action, 10. EviutKCCj ■!, b. 
i’mADl.NO o. 

,, SJIH’. 

See Evtoenci:. Futr^rirf. Ijf.x, 3- 

J. If ky leaso!! of iheciowtlcd state of 
the iAJihlonlkuJ^s^ a ship is dctainetl 
there b('f\>re she can ho unloaded, a 
longer iiine than is allowed for that 
jHirpose by th<- terms of the charter- 
jjarty, the frei^Uer is liable forllus 
deteivtiou to the ovvnex’ of the ship. 
limdidl V. Ljjficliy 36'2 

9. If by a charter-party leave is given 
to detain (he ship a certain naiiibin’ 
ofda) s for thepurj)ose of discharging 
her cargo, ttiis amounts to a cove¬ 
nant on the part of tiu; freiglUer, that 
he will not detain her longer. luw^ 

d(dl V. :;j(J 

5. if tiic freighter of a shi];) employed 
to bring a cargo of wine into tlio 
■port of lAindon^ covenant to unload 
her ill the, usual uintcusiouKif'ij tshic at 
her [U)rt of discharge, lie is not liable 
for the ilefention of ine shij) in the 
London Docks, if she isdin.ne un. 
loaded in her turn into the bonded 
warehouses. Rodgers v. b'un\\4ct\\^ 

ds:i 

4- If by a billof lading of a cargo of 
braiKly brought info tiio London 
Docks, no time is stipulated within 
which it shall be unloaded, (lie im- 
}5lied contract on the |)art of the 
consignety IS' to discharge, the sliiijiu 
the usual and customary liilie for mu 
loading sncli a cargo—which is the 
time within which the bnindies can 
l»c uiitoaded in the Dticks into the 
bonded uaiehouscs. 'I'hcn fore, the 
<Vii>ig:u'ei«is not, under these circujtu 
Stances liable to make eompeiiMirion 
to the owner of t‘;e ship, it; the na¬ 
ture of a demurrage, for any deJav 
occasioned by the ciowded state of 


the London Docks, although the 
cargo might have been landed sooner, 
}f tiic duties had been immediately 
])aid. liurwester v, Hodgson 488 

i>. If a ship is chartered for a particular 
voyage, and put up as a generalship 
by tliu charterer, it is not enough to 
make the owners liable for th6 non¬ 
delivery of goods to shew (hat they 
w ere put on board the ship to be car¬ 
ried ill this voyage, itnJcss it be proved 
that they vvere received on board by 
Eoiuc person appointed or authorized 
by the owners. Mitckinz.ic v. Rowey 

b. The defendant purchased a ship taken 
in exccution'undcr a h. fa. in the year 
IStJo ; but the legal title Was not re¬ 
gularly transferred to him till 1810. 

1 11 I S0f> he entered into an agreement 
with tlio captain to let him the ship 
for three years at a certai^^yearly 
rent and in iu> way interfered with 
the mauagement of Mle ship after¬ 
wards. Held, that the defendant 
was not liable for st'*rcs supplied to 
the ship during the tlirec years, by 
order of an agent of- the eaj)tain» 
Frazer y> Munhy hl7 

7. To jirorc that A, is liable as a re¬ 

gistered ow nor of a sjiip, entries inhho 
custom house books of the port of 
Lonij^on and of the out port to which 
the ship belongs, stating that slie was 
transferred to A. by /L, the original 
owner, are lu^ sufllcicut evidence. 
Frazer v. Iloi.Lins,^ J7l 

8. la an acriou against several defend¬ 
ant®, for storts supplied to a ship by 
order of the captain, (he regUterob- 
tained on the oat^ of oneW the de- 
fondants is primn facie evidence of 
ow ncr5:jip against all. btolies s,Varne 

339 

9., The owners of post office'Jiacket 
arc liable for..stores ordered by tho 
cnj)taiii w ho is appointed by tho posU 
ma'^tor-geucral,. ib^ 

10- T'hc ^captain of a ship 'has no 

authority 
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authority as such to agree iothesub^ 
ititution of another voyage in the 
place of one agreed upon between his 
owners and the freighters of the ship 
in England, and on which he has 
sailed to a foreign country. Burgon 
V. Sharpe 629 

XI. Although the captain of a ship find 
it impossible to reach his port of des* 
tination, he ha.^ no implied authority 
to sell the cargo in a foreigu port 
into which he is driven for the be¬ 
nefit of the shippers; and if he docs 
so, though acting botiujide^ for the 
interest of all coiicci ned, this is a tor¬ 
tious conversion for ■wliich the ship- 
owncr is lieblc. F<kn Omeron v. 
Dowicky 42 

12* If u ship is detained beyond the 
' days of demurrage allowed by the 
charter-party, the stipulated demur¬ 
rage is prima Jade the measure of 
compensation for the further time; 
but it is compttiijit to the owner or 
the freighter to shew that this would 
be more or less than^a fair compensa¬ 
tion for the detention. Moorsom v. 
Jkiiy Gi6 

SLANDER. 

See Liuel AVokos. 

SPECIAL J URV. 

Sea PiiACTrcii, 0, • 

STA(iE CaACir. 

1, In an action against tiic proprietor 
of a stage coach for negligence, 
^hereby the coach broke down, aiTd 
the plaint^ travelling by it as a pas¬ 
senger, was hurt; to prove iicgli.. 
gence, it is jyrhna fade enough to 
givc^ evidence of the coach Miving 
broke dpwn;—from '^vhich negli¬ 
gence will be Inferred. Christie v. ' 
Griggs^ 79 

% The proprietor Of a stage coach ia 
not answerable for aity damage that 
may happen to a passenger frGm the 


coach being OTcrtnrned by a 
accident, H 

/ m 

STAMP. 

1. A receipt for the price ofahor. ii 
containiug a warranty of soundi]C'> . 
may be read ip evidence to provetJ *' 

• warranty, without ' an agreenH '- 
stamp. Skritte v. Etinore^ 4' , 

2. In an actitm for not delivering goo' ^ 
made by the defendant for the plaii * 
tiff in pursuance of an order, a rr< 
inorandum in wriUiig ordering ti ' 
goods, but notrpruving the eoutirs 
between the patties may be read i 
evidence without a stamp. Ingn:., • 


T. Leap 

h' ' 

' STATUTES. 

Hen. 8. 

3. c. 11. (Surgeons) 

I \: 

27. c. U>. (InroJlmcnts) 


35, c. 8. (Surgeons) 

i'.‘ 

E/jzabetu. 

• 

5. c. (Apprenticeship) 

1. 127 

203. 37/ 

. Jac. 1. 

z 

21. c, 19. (Bankrupt) 

49. V^r 


Car. 2. 

26. c. 3. (Slat, of Frauds) 101. QC ? 

* WlELIAM 3. 

7 & 8. c. 22. (SliipVs Register) 171 

8 tk 9. c. 11. (Inquiry) Jv. 

^9. 10. c.,117. (Bill ofExchan^- . 

2i ' 

Anne. 

4. c. lt;,(Eail Pond) 3' . 

8. c. 19. (Copy Right) 

12. c. 16. (Scrivener) , ^ 

Geo. 2- 

2. c. 23. (Attorney’s Bill) 2*^7 
•—c. 36. (Ship's AyticlcSj Seamn. 
Wages) ' .315. * 

4. c. 27. 
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4w c: 28. (Double Value) 453 
5- c. .^0. (Bankrupt) 312 

H. c, 19» (Distress Double Rent) 

115 501 

13. c. 19. (Horse racing) 438 

18, c. 18. (County Election) 640 

19. c. 32* Bankrupt) 312 

24. c. 44. (Notice of Action) 196 
26. c. 33. (Marriage Act) 297 

Geo- 3, 

13. c. 84. Tolls) 393 

17. c. 42. (Bricks) 147 

26 . c. 60 . (Ships Kcp;istcr) 171, 339 
29. C. 26. (Hawker) 288 

33. c. 2. (Naval stores) 221 

34. c. 68. (Ships Register) 171 

42. c. 107. (Deer) 654 

43. c. 57, (Convoy Act) ’ 53 

45, c. 72. (Army ami Navy) 225 
46- c. 135. (Bankrupt) 129 

49. c. (Bankrupt) 181, 325 

c. 126- (Saie of ofliccs) 234 


STOPPING IN TRANSITU. 

See Sale, 3,4, 5^. 

When the purchaser of goods has 
lodged an order to deliver them with 
the wharfinger in whose warehouse 
they lie, and the latter has trans¬ 
ferred them in his books into tlic 
name of the purchaser, the ven¬ 
dor’s right to stop them in transitu is 
gone, and the wharfinger is bound 
to hold them as the agent of the 
purchaser. Harman v. Anderson^ 243. 
Et per Curiam in Banco, The same 
cfiect is produced, by the delivery- 
note being lodged with the wharf, 
inger, without a trausfer in his 
books. i5. 

j SURGEON. 

Semhley that notwithstanding 3II. 8- 
c, 11. which enacts, that no one shall 
practise as a surgeon in London, or 
7 miles round, without being licensed 
by the college of surgeons, under the 


penalty of 5l. a month; a person who 
is not so licensed may maintain an 
action for business done as a .surgeon 
within these limits, the statute con¬ 
taining no prohibitory clause: And 
at any rate, it is iiicumbeut upon the 
defendant in such action, to give 
evidence tliat the piainliiF is not re¬ 
gularly licensed as the stainle diiecfs, 
Crcn\are v. Le Clare Buis yahn. 

144 

THEATRE. 

Although the audiimco in a public 
theatre have a riglit to express the 
feelings excited at the moment by 
the performance, ami in^this manner 
to applaud or to hiss anv piece wlih h 
is represented, or any performer who 
exhibits himself on the stage; yet if 
a number of persons having come to 
the tiieatrc with a predetermined 
purpost of internuiling the perfor.. 
maucc, for this jiu'vpoUMiiakea great 
noise and disturbance, so as to ren. 
der the actons cnfoely inaudible, 
though without olfering personal 
violence to any individual or doing 
any injury to flic house, they are, iu 
point of law, guilty of a rioC ciu- 
Jvrd V. Urandony 358 

4 

TIME. 

A patent dated lOUi May, contained 
a pro\iso that a specification should 
beinroiled wi^'.iiu one calendar month 
next and iiniiiediately after the date 
thereof, 4'hc specification was' in- 
ToiU'd on the 10th of June following 
-—llald that Iho month not be¬ 
gin to run till the day after the date 
of the natenf, and that the specifica¬ 
tion was ill time. IViUson v. Beurs^ 

- . 294 

n 

TOLL. 

A waggon returning from London 
loaded'with dung, is not liable to be 

weighed 
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en 


weighed and charged for overweight 
under 13 G. 3. c. 84- or 14 G. 3. 
c, 8 ^ 2 . by carrying home two empty 
bottles and an empty basket, in which 
the produce of husbandry had been 
brought from the country the same 
day, OtUinders v. Eavesy 3113 

TREES. • 

1. iV covenant in lease to deliver up 
at the end of the term all the trees 
staiuling in an orchaid at the time of 
the demise, reasonable use (ind iccar 

onli) accep^dy^ wot broken by 
removing trees derated and past 
bearing, from a part of the orchard 
wliieh 'aas <00 crowde,d. Doc 

</. Jones el nx, v, Croachy 419 

2 . Tenani for years cannot maintain 

trespass dc bonis aspoi lulls for timber 
cut down on the demEcd premises, 
Evans v. Evansy 4111 

TRE^SPASS, 

S'ce Ti:i-«s, 2, 

1 . Tf the owner of a chatlel gra- 
tiiiioitsly permit another ]U’i>on io 
use if, the owner may maintain 
pus'j for an injni’v done to it, while 
if is so Used. Lolan v. G e.s.v, 4(i 1 
t. If an injujy is joteived fromtheim- 
nu'diafe, thosigli uninft'utioyal, act 
of antjtiuw, thti remedy is trespass, 
and not cas<^; and the Court of 
K. Ik will not peniilfrthis doctrine 
to be questioned on a motion for a 
^new trial. 

3 . Trespass will notlicforanirrcgwlar 
distress, =^^*licrc the irregularity com¬ 
plained of is not in itself an act of 
trespass, but consists mcrelj^in the 
oirrtssion of some of the forms re¬ 
quired iTi conducting the distress,—^ 
such as procuring goods to be ap. 
praised before they are sold, 'J‘hc 
true construction of the provision iu 
11 G. 2 . c. 19, ^ 19» that party 


may recover a compensation for the 
special damage he sustains by an ir¬ 
regular distress in an action of (res,- 

• pass or o;i/Ad is, that he must 
bring//’c.ypf/is, if tlic irregularity be 
in the nature of an a(?t of trespass, 
and ca cy if it^bc in itself the subject 

« matter of an action on the case 
Messing y. Kembley 115 

4. A shojukceper may maintain tres- 
jiass for taking goods sent to Jiim on 
sale or lieturn, CoIlcHI v, Uetves 

575 

5. To trespassfor^uninooiing the plain- 

titPs barge, for the defendant having 
pleaded merely the gene/alhstfey can. 
not giveju evidence that he removt'd 
it from a siiuation of danger bv the 
pla'mlilPs authority : or tliUt bt ing 
frozen to the, baige of a third per¬ 
son which the deleiidant nas atu 
thorized to remove, the one was 
inevitably unmoored with tlife tither, 
and that they were both bniuj^ht to„ 
gethcr to a place of safety, ilir/- 
vmn Dolzcelly 378 

6 . in trespuSs for running with a cait 
against pluiatjh’s chaise, the defend¬ 
ant cannot give in evidence under 
nutgudh/^ that thecait and the chaise 
were travelling on the high road in 

, opposite directioiib, and that the col¬ 
lision between them liappeiud from 
flic negligence of the plainiili, or 
from inevitable accioeat, Knapp 
v. Salsbu/'i/y 6 ll 0 

7 . If A, fora fraudulent purpose mixea 
his goods with 13,’s, still if tiny can 

, be distinguished, he retains ihe pro¬ 
perty iu them, and he may niaaiiain 
trespass against a person who, Jiaving 
a right to take B.*s goods, ignoiautly 
takes lliesc goods t)f A. as part of 
li’s. (^'olwcli V. Rcevesj ^ 376 

TRIAL, NOTICE OF, 

See Fu/VcticE; 5. 


TROVER, 
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TROVER. 

Bills OF Exchange, 23- 

Lien, 2- Pleading, 4- 

TWO-PENiNY POST. 

S^e Bills of ExciiAi^fGK 14, 29» 
VARLVNCE. 

iSceBAiL Rond. Bills of Exchange. 

Plujcey. Pleadin’c. 

1, In an action fur a irialiciottS prosecu¬ 
tion, an allegation in tlic (Icchnalion, 
that (ho person prosecuted was ac¬ 
quitted by a jury in the court of our 
lord the hi’ngy Ihfut'c the kingjumsetf 

• ut fVesiminkcr^ before the i'hicfJus^ 
t/ce, is not supported by a record, 
from which it appears that the trial 
took place before tlic Chief Justice 
at A isiPrins. Woodford yt^s/da/^ 

2, A bill '^changeexpressed ori the 
fdce of it to be ^^for lvalue dcii^ 
veredy^ is stated in pleading (o be 

for value received,” This is injt 
a nuitcriaL variance. Jones v, Ah/ts^ 

30d 

3, If a declaration states that on‘'welia 
day the dcfondrint dretv a Ipii of ex¬ 
change, without alleging that it bore 
date on that date, tlio da}/ in the de¬ 
claration is immaterial, though not 
under a vidciicet. Coxen v. (.non., 

307 n 

4, But where the declaration alleged 

that the di'fendant oil, t^ c. made his 
certain bill of exchange in wilting, 
hearim; date the same day and year 
aforesaid^ and the real date of tlie 
bill was dilVercnt, the variance was 
hold (o be fatal, 3o8 n 

5, In an action by the indorsee against 
(In; acceplor of a bill of exchange, 
iKc declaration stated, that thcpa^'cc 
indorsed it, his ozen proper hand being 
thciamto suhscriheds It appeared that 
the payee's name iijion the back of 

■' the bill, was written under his au¬ 
thority, by his wife, Hemblc^ that 


this is no variance; and at any rate 
the defendant is not at liberty to ob¬ 
ject that the indorsement is not in the 
' hand writing of the payee himaob', 
after a proniisc, with a knowledge of 
this circumstance, to pa^ the bill. 
ihdmsiejyy* Loader^ 450 

Ci In an action against the drawer of 
a I)ill of exchange, the declaration 
stated^ that the defendants made the 
bill ‘‘ iheir own proper hundty being 
thereunto subsciibed.” Jn fact, 
their firm of A. Sc Co.” was sub¬ 
scribed to the bill-—The judge rc- 
- fused to nonsuit for the variance. 

Jones V. JMars^ 305 

7. To support an allogatian, that to 
an iufouDatiou in CJuincery against 
T. EVo/J/y, ^Miie answer of the said 
T. Kainy was filed,” it is enough to 
j)i3t in an oiiicocfjpy of an answer to 
(he iiiformaiion, enfijed, theail- 
sucrof,', Eamyf although this be 
Signed 2\ Atitejj. tf^dLr v. Turner. 

• S7 


Sec P MM'iii. 

1. In an action for suspeuding a lamp 
Ix'foro plainfill's liouse, to denote 

< that he keiit a brothel, the parish in 
AYhicli the declaration states the house 
to have'stood and the tort to have 
been couHiiittedj is to^he considered 
as ve.nue merely',, .:ot as local descrip¬ 
tion ; and it is immaterial wliciher 
there be any such parish in existence, 

( Jelfci'ic'j y. Dhticomb^ 3 

2. ll f* man writes a letter with intent 

to provoke a ehalh.age, seals it up, 
and puts it iiiti> (he post-ofiice in 
AVT'Slmt ister, addressed to a personjil 
the city ofLoidon, who recyives it 
dlherc, the writer may be indicted for 
tliis offence in the county of Middle¬ 
sex. i2cx V. Williams^ 500 

3. In an action on 1 & 2 P- & M. for 
driving \ distress out of the hundred, 

if 
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if the hnnilrcll m wbich the cattle 
M erc ilistrainccl be in one county and 
llic liimdred into which they were 
driven be in another, tbevenue must 
be laid in the latter county* Pope 
q,t. V. Overruled by the 

Court of C. P. 2 Tmnt. 252- 

USE AND OCCUl’ATIOiV. 

« 

1 - In an actionforuscand occupation, 
wh. re the tiefendaut has come in utu 
der the plainiilf, he cannot shew that 
l!>o plaintilf’s title has expired, un¬ 
less he solcinnly renouiicrd the plain- 
till’s titleatthc time, and commenced 
a fresh holding under another person. 

Palis V. ll iWlicood^ J L 

2. in an action for use and ucci(j):iiio’n, 
where tiie iUrendant did not eoine in 
under the pluintih, (he ])Iaiii(itrc:sn 
only recover ren( from the thne ho 
has had the ie-,oil esui'-,: in liini, al¬ 
though he may have had the. equit¬ 
able estate long l)cfofe. Cobi/ v. CV/r- 
penter^ 13 n 

3* In an action* for ■j‘^e and occupation, 
the property tax will nol ho deducted 
at Nisi Piiu‘- fiom the rent due. Po¬ 
rn A V, Eif'dacs^ Ibl 

C.SL’llV. 


1. Scmblr^ tliat Iciiding money on con^ 
tinuution^ is usurious.* ^Smeilh^ v, ♦ 
Poberis^ 

2. A bill of cx’cmipgo is void in the 
bands of u bona julo indorsee, if it 
was drawn in conse.iiucncc of an usu¬ 
rious agiceuifut for discoirtitingtf, 

iralttoijgh the drawer, to ivi/ose older 
it was pa^-able, was not privy to this 
agreement. AcJclanU v, Pearce^ 5,99 
#3. In an action on a biiioR'xcbange, if 
it ajppcarthat th^ plaiutilf discounted 
it for the defendant, and rct|tiircd 
him to take the whole or part of the 
amount in goods, tlieon^/s lies upon 
> the plaintiff to prove, that the goods 
of the value at* which they 


were estimated, for the purpose of 
rebutting the presumption that the 
transaction was usurious. Damv^ 
llarduae^ 574 

4. In an action by the indorseeof abill ^ 
of exchange, although it appears 
that the plniiitiff, in discouiiting if, 
required the indorser to take part la 
goods j still, if the latter voluntarily ; 
acceded to that proposal as advan- 
tageous to him, the plaintiff is not 
bound to prove that the goods were 
of the estimated value, and the bur¬ 
then of tlic proof lies upon the de¬ 
fendant it ho w^onld impeach the 
transaction as usurious, Coomhe v. 
Milcs^ " 553 

5 Where a factor advances uiomy to 
purchase goods, if he receives, besides 
legal interest, a higher commissNin 
on these purchases than he would 
have been contented to take had he 
not advanced the money, the trans¬ 
action is usurious, Harris v. Bos* 
ion, 31S 

C In an action for usury, the for- 
bearnnee was laid to have been from 
the 2istof April, On that day, tlie 
borrower, received from the deftAid- ' 
ant, ; s partof the sum lent, a cheque 
which was void tor want of a stantp, i 
This tlic borrower the same day\ „f 
paid into his banker’s, who imbe- 
diately gave him credit for tlic 
amount, but who did not themselves 
receive jiaymerit of it (ill the fol¬ 
lowing day-—Held, that as to this 
sum there was no forbearance till the 

'j' ^ 

22d,»and that there was thus a fatal 
variance between the declaration ‘ 
and the evidence. Borrodaih y. t, 

V. Middietotu 53 

7. if one acting as a broke:*, get?’ 
discoui^^l by auothe** person ' 
interest, the trausacti* 
rious, however Ja** 
he may himself 
where the arce 
chair" 
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the drawer (o discotinl other bills 
for them, to coable them to take it 
wp, and he agreed to got them dis¬ 
counted by another person on rcooir- 
ing for himself Ws per cent, beyond 
the legal interest, and bills wore ac¬ 
cordingly ticceptod by them, which 
he got discounted pursuant to the 
terms of the agrooiuent,—it was 
' hf'hl that these bills were valid in tho 
h^ijuds of abjaa tide indorsee, al¬ 
though the person who got them 
di^cotinted was liable to a penalty 
for talcing excessive ^'ommission, 
Da^nalt^. iJ3 

AVAOEIL 

I. An action cannotbc muinfaiued on a 
wager on a p<Mnt of law in which the 
parties have uo interest* Jlenkin 
V. Gerss, 408 

% An action lies'on a w^ager on a horse 
race, if neither of the sums betted by 
the parties amounts to K)i- and the 
race itself is run fur the snin of 6U’* 
or upwards. M\llcsiar v. 

4.^*8 

WARRANTY. , 

See House, 2, 3. ’lNstJKA^cEJ 7. 

26, 27, 30. 

WH.L. 

Sec Evidence, 7, 8. 

WITNESS. 

See Axtestino Witness. Puac. 

TICE, i. 

1. A creditor of a bankrupt who has 
not proved his debt under the com- 
‘•^sion, is a ccinpetent witness to 
"t the commission, ^dtliough 
•’SC the estate. fVilliams 

301 

' value of goods 
fendant’s credit 
■V is nut 
MU- 


tiff, without a release. JVn^ht r. 
IVardtlc^ 200 

Q. If this person be a married wo¬ 
man living apart from her husband, 
Avhether he must be released to ren¬ 
der Aei^at compfefiin't witness ? lb, 

3. In an atetion by tho indorsee against 
th.o flrawer of a bill of exchange, a 
prior indorser Is a competent wit- 
nass to prove that the defendant 
promised to pay the bill after it h?al 
become due. ^ievemy, Lifnch, 332 

4. In an action of trespass, a co-tres¬ 
passer not sued is a competent witness 
for the plairitill; but if ojse of seve¬ 
ral defendants allows judgment to go 
by default, he is not :i competent 
witness for the plainlifl, altliough ho 
is for his co-ilcfendants. Chapman 

V. Graisesy o33 n 

5. In an action by the assigueed of a 
bankrupt, the [ictitioniog creditor 
is not a competent witness to suj>- 
port the commission, aithough he 
may bo called on the other side to 
prove itiuvaluL Green y Joiten^ 411 

6. If a witness unexpectedly give evi¬ 

dence against the party calling him; 
although his evidence cannot be in 
part relied upon and the rest of it 
disproved, it may be entirely repu- 
di'aled, and witnesses may bo called 
on the same side to contradict him. 
yflexander v. Gibson^ * 556 

7. A witness for the purpose of refresh¬ 

ing his memory, vuty refer to cnlrics 
in a book, which hedid not write with 
his own hand, but which he regu¬ 
larly cjuniined, from time to timiv 
soon after they were writte.., anil 
while the facts stated in them were 
fresh ill Ins rccolloctiop> Burrough 
y* Martin^ ^ v ^1^ 

8. In a regular examination upon tho 
voire dire^ before the examination in 
chief, a witness may beinterrogated as 
to the contents of written instruments 
not producei]; but this cannot be 
done after the cxauiiiiation in chief, 

although 






